m888B& 


HI 


En? 


3 


LIBRARY 

OF    THE 

UNIVERSITY  OF  CALIFORNIA. 

La  W- 

>   / 

/  7^r 


Art 


ENQUIRY 


INTO    THE 


FOUNDATION    AND    HISTORY 


LAW  OF  NATIONS  IN  EUROPE, 


FROM    THE 


TIME  OF  THE  GREEKS  AND  ROMANS, 


THE    AGE    OF    GROTIUS. 


By  ROBERT  WARD, 

OF  THE  INNER  TEMPLE,  ESQ^  BARRISTER  AT  LAW, 


Semina  nobis  Scientiae  dedit  Natura,  Scientiam  non  dedit.         Seneca/ 


.^th*^        IN    TWO    VOLUMES, 

■NlV£*8lTv\ 

VOL.  I. 

■■•■■../ 


LONDON: 

PRINTED  BY  A.  STRAHAN  AND  W.  WOODFALL, 

LAW    PRINTERS     TO     THE     KING'S     MOST     EXCELLENT     MAJESTY}, 

FOR   J.  BUTTERWORTH,   FLEET-STREET, 


•1795' 


GENERAL 


w  -/ 


PREFACE. 


X  HE  following  work  was  originally 
intended  to  be  nothing  more  than  the 
preliminary  difcourfe  to  one  much 
lefs  fpeculative,  and  of  a  more  con- 
fined range. — I  had,  as  well  from 
tafte,  as  from  views  of  a  private  nature, 
which  it  is  immaterial  to  mention, 
been  led  much  to  the  ftudy  of  the 
Law  of  Nations.  I  had  thrown  to- 
gether a  body  of  notes  upon  the  par- 
ticular parts  of  it,  which  were  more 
immediately  the  object  of  my  en- 
quiries, and  I  conceived  the  defign  of 
colleding  them  into  a  work,  which 
a  2  would 
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Would  have  been  called  "  A  Treatii^ 
of  Diplomatic  Law." 

The  nature  of  Sovereignty,  and  the 
rights  of  independent  States  y  the 
manner  in  which  they  were  created> 
and  the  mode  of  their  communication 
by  Ambaffadors  ;  the  different  forts  of 
Embaffies,  and  the  confequent  di- 
vision of  the  Reprefentative  Cha- 
racter into  Minifters  of  the  firft  and 
fecond  order  j  their  rights  and  pri- 
vileges, particularly  their  inviolability j 
the  rank  and  pretentions  of  the  na- 
tions of  Europe  ;  the  nature  and 
laws  of  Negotiation  and  Treaty  ;  the 
legal  fources  of  their  authority,  and 
the  mode  of  their  interpretation  ;  all 
this  I  meant  to  eonfider, 

I  had 
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I  had  colle&ed  my  materials,  and 
made  my  arrangements ;  the  authori- 
ties, the  fads  and  the  cafes  were 
ready,  and  I  had  nothing  to  do  but 
to  put  them  into  language. — But, 
previous  to  this,  a  very  important 
consideration  engaged  my  attention, 
which,  though  it  has  moved  the  en- 
quiry of  every  man  that  ever  came  to 
the  ftudy  of  laws,  muft  for  ever  be 
interefting,  and  has  not  always  been 
fatisfaftorily  difpofed  of.  I  mean  the 
account  of  that  obligation  in  general, 
under  which  we  conceive  Qurfelves 
bound  to  obey  a  law,  independent 
of  thofe  refources  which  the  law 
itfelf  provides  for  its  own  enforce- 
ment. I  was  more  particularly  called 
to  this   confideration  on  the  fubje<?e 

a  3  befpre 
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before  me,  becaufe  the  law  of  which 
I  was  about  to  treat,  having  no  com- 
mon tribunal  to  execute  its  decrees, 
men  were  left  merely  to  their  con- 
fciences  to  determine  whether  they 
would  obey  it  or  not.  Upon  turning 
to  the  fundamental  parts  of  all  the 
treatifes  I  had  perufed,  I  found  my- 
felf  referred  to  the  Law  of  Nature  for 
the  real  and  original  fource  of  all  the 
obligation  in  men  to  obey  the  Law  of 
Nations  ;  and  this  Law  of  Nature 
again,  I  was  told  to  look  for  in  my 
own  heart  and  natural  confcience, 
which  were  to  decide  for  me  and  all 
the  world  in  the  fame  manner,  in  al- 
moft  all  cafes  ^  At  the  fame  time,  the 
fyftem  of  the  Law  of  Nations  was 
neither  more  nor  lefs  than  a  particu- 
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laiy  detailed,  and  ramified  fyftem  of 
morals,  in  which  departure  was 
made  from  that  great  outline,  and 
thofe  general  perceptions,  conftituting 
the  Law  of  Nature,  and  we  were 
brought  to  the  minute  application  of 
them  to  cafes  and  doctrines  peculiar 
to  particular  fets  of  people.  All  this, 
notwithftanding,  was  fuppofed  to  be 
really  binding  upon  all  the  worlds 
though  it  was  confeffed  that  all  the 
world  did  not,  and  would  not  obey 
it.  Cafes  of  nicety  even  were  brought 
forward  and  canvaffed  upon  general 
principles,  which  ally  it  was  held, 
were  bound  to  obferve,  and  they 
were  therefore  called  upon  to  think 
alike  of  thefe  particular  cafes,  al- 
though they  were  a  mere  application  of 
a  4,  the 
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the  general  principles,  and  about  that 
application,  different  writers  were  fay 
from  being  agreed, 

I  own  this  never  fatisfied  me  ;  and 
when  I  considered  how  difficult  it 
was  for  the  whole  of  mankind  to  arrive 
&t  the  fame  ideas  of  moral  good,  from 
the  prejudices  oi  education  and  habit, 
in  the  different  ftages  of  fociety  ia 
which  they  might  be ;  more  particu^ 
larly  when  I  recolle&ed  the  great  dif- 
ference of  opinion  there  was  among 
very  learned  men,  of  the  fame  nations 
and  ages,  and  who  had  had  the  fame 
fort  of  education  concerning  the  Law 
of  Nature  itfelf;  I  was  flill  more  dag- 
gered in  my  belief  that  all  the  world 
were  bound  to  obey  the  ramified  and 
\  definite 
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.definite  fcheme  of  duties  called  the 
Law  of  Nations, 

When  I  examined  into  my  own  be- 
lief concerning  my  obligation  to  obey 
this  Law,  I  found  it  well  fortified,  and 
fufficiently  firm.  But  it  was  fo,  from 
a  particular  fet  of  opinions  which  I 
had  imbibed  from  education  and  the 
force  of  example,  confirmed  and  di- 
rected by  the  authority  and  precepts 
of  a  religion  in  which  I  believed. 
Something  certainly  might  be  derived 
from  my  own  natural  propensities  and 
feelings :  but  thefe  laft  were  far  lefs 
diftinguifliable  than  the  firft ;  and? 
had  they  been  wholly  independent  of 
them,  I  found  that  they  perhaps  might 
pot  carry  me  fo  far  as  I  certainly  was 

willing 
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willing  to  go,  under  the  influence  of 
thofe  other  weightier  confiiderations. 
Still  lefs,  therefore,  did  I  consider, 
that  other  perfons,  who  had  perhaps 
been  taught  by  education,  example 
and  religion,  to  think  of  their  duty 
towards  their  neighbour  in  a  manner 
totally  different  from  what  was  laid 
down  in  our  Codes  of  the  Law  of 
Nations,  could  be  bound  to  a£t  exa&ly 
in  the  way  prefcribed  by  thofe  codes. 
Neither  could  I  imagine  that  I  had 
any  right  to  ad:  towards  all  other 
people  as  if  they  had  broken  a  law,  to 
which  they  had  never  fubmitted, 
which  they  had  never  underflood,  or 
of  which  they  had  probably  never 
heard.  Where  we  were  under  the 
£xprefs  commands  of  the  Deity  con- 
cerning 
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cerning  them  ;  or  where  they  pro- 
feffed  to  obferve  a  Code,  fo  directly 
the  opposite  of  ours,  as  to  interfere 
with  our  happinefs  and  juft  rights  ; 
then,  indeed,  I  could  conceive  we 
might  aft  towards  them  as  towards 
enemies^  whofe  difpofition  it  was,  like 
foeafts,  to  prey  upon  us ;  but  even 
then  I  did  not  perceive  the  fairnefs  of 
confidering  them  as  amenable  to  the 
laws  we  chofe  to  purfue,  or  as  puniflh-* 
able  for  b?"eaches  of  thofc  laws, 

It  followed,  therefore,  that,  al-» 
though  I  myfelf  could  make  out  the 
obligation  of  the  Law  of  Nations  as 
laid  down  in,  the  European  Codes,  and 
that  others  of  the  fame  clafs  of  na- 
$ions?  and  the  fame  religion  with  my- 
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felf,  could,  and  were  bound  to  do  fo 
too ;  yet  that  the  law  was  not  obli- 
gatory upon  perfons  who  had  never 
been  called  upon  to  decide  upon 
its  ramifications ;  who  might  widely 
differ  as  to  its  application,'  and  even 
as  to  its  general  and  fundamental 
principles.  The  hiftory  of  mankind 
Confirmed  to  me  that  there  was  fuch 
a  difference  in  almoft  all  its  extent ; 
that  nien  had  the  moft  opposite  opi- 
nions of  their  duties  towards  one 
another,  yf  not  in  the  great  outline 
and  firft  principles  of  thofe  duties,  yet 
jnoft  certainly  in  the  application  of 
them  j  and  that  this  was  occasioned 
by  the  varieties  of  religion  and  the 
Hioral  fy ftems  which  governed  them, 
operated  upon  alfo  by  important  local 
c  cir« 
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cifcumftances  which  are  often  of  fuch 
confequence  in  their  dire&iom 

Under  all  thefe  points,  it  appeared 
to  me,  that  we  expected  too  muclx 
when  we  contended  for  the  unvaer- 
fality  of  the  duties  laid  down  by  the 
Codes  of  Law  of  Nations  \  that,  .how- 
ever delirabie  fuch  an  univerfality 
might  be,  the  whole  world  were  not 
fufceptible  of  that  intimacy  and  clofe- 
nefs  of  union,  which  many  philo- 
fophers  of  high  name  are  willing  to 
fuppofe  ;  that  it  falls  into  different 
diviiions  or  Jets  of  nations,  connected 
together  under  particular  religions, 
moral  fyftems,  and  local  inflitutions, 
to  the  exclufion  of  other  divifions  or 
fets  of   nations  j    that    thefe    various 

.    divifions 
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divifions  may  indeed  preferve  an  in-* 
timacy  among  one  another,  and  obey 
the  fame  law ;  but  that  they  may  be 
contra-diftinguifhed  from  others  who' 
may  have  different  religions,  and  moral 
fyftems,  operated  upon  by  very  dif- 
ferent local  circumfianees :  in  fine, 
that  what  is  commonly  called  the 
Law  of  Nations,  falls  very  far  fhort 
of  univerfality ;  and,  that,  therefore, 
the  Law  is  not  the  Law  of  all  na- 
tions, but  only  of  particular  claffes 
of  them  ;  and  thus  there  may  be 
a  different  Law  of  Nations  for  differ- 
ent t  parts  of  the  globe.  Not  only  this* 
but  even,  in  the  fame  part  of  the 
globe,  there  may  have  been  very 
different  forts  of  Law  of  Nations, 
according  as   revolutions  have  taken 

place 
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place  in  the  religion,  fyftem  of  mora- 
lity, and  local  inftitutions  of  the  na- 
tions which  compofe  it. 

All  this  was  to  be  proved  froiji 
hiftory,  if  proved  at  all.  And,  if  the 
Theory  was  a  juft  one,  as  any  clafs  of 
Nations  would  afford  a  proof  of  it,  I 
fet  myfelf  to  a  very  ferious  examina- 
tion of  the  hiftory  of  the  people  of 
Europe,  (as  that  in  which  we  are 
moft  interefted,)  not  with  the  old 
view  of  enquiring  into  their  general 
manners  and  cuftoms,  their  politics, 
their  feats  of  arms,  or  their  arts ;  but 
with  the  defign  to  get  at  the  maxims 
which  governed  their  intercourfe  to- 
gether, at  various  times,  and  under 
various  revolutions  in  their  manners ; 

and 
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and  thefe  I  refolved  to  fet  forth  in 
detail,  as  a  fupplement  and  proof  of 
the  theoretical  reafoning  which  I  have 
mentioned. 

This  arrangement,  however,  as 
muft  be  evident,  took  in  a  fubje£t  fa 
vaft,  that  to  treat  of  it  properly 
Would  far  furpafs  the  bounds  of  a 
mere  preliminary  difcourfe.  At  the 
fame  time  it  appeared  to  me  to  be 
fully  of  as  much,  or  perhaps  of  more 
confequence  than  the  work  which 
had  originally  given  rife  to  it ;  and 
as  profeffional  occupations  prevented 
me  from ,  finifhing  the  whole,  I  re- 
folved to  abandon  my  firft  plan  alto- 
gether, and  to  confine  my  attention 
to  this  other  fubjeft  which  had  thus 

grown 
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grown  out  of  It.  And  well  have  I 
been  repaid  for  the  labour  it  has 
coft  me;  fince  my  mind  has  been 
minutely  occupied  by  a  feries  of  the 
inoft  important  and  interefting  fub- 
je&s,  of  which,  before,  it  had  had 
but  a  general  idea.  For  although 
very  great  mafliers  have  gone,  over 
all,  or  moft  of  the  ground  I  have 
taken,  before  me ;  yet  they  have 
done  fo  in  a  very  different  man- 
ner, and  with  far  different  objects. 
Thus,  although  the  fadis  I  have 
brought  together  in  the  historical 
part  of  the  following  pages,  have  moll 
of  them  long  been  known,  and  many 
of  them  form  the  materials  of  very 
popular  hiftories ;  yet  the  view  with 
which  I  came  again  to  their  content 

b  plation, 
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plation,  made  them  appear  to  me  in  & 
new  light ;  and  although  I  had  at- 
tended to  moft  of  them  before,  yet  I 
acquired  from  them  frefh  entertain- 
ment, becaufe  they  afforded  me  frefh 
inftru&ion. 

The  fadts  of  hiftory  indeed  lie  open 
to  every  man's  obfervation ;  and  every 
man  draws  conclusions  from  them, 
according  as  the  bent  of  his  mind, 
his  profeffional  purfuits,  or  any  par- 
ticular purpofe  inclines  him.  In  this 
refpe<S>  hiftory  would  be  valuable, 
were  it  no  more  than  a  dry  feries  ot 
events,  brought  together  with  accuv 
racy  and  clearnefs  for  philofophy  to 
work  upon.  This,  in  fome  meafure, 
has  been  the  cafe.     The  firft  hifto* 

ries 
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ries  are  fhort  and  rude,  and  apparently 
uninftru&ive,  from  the  want  of  pro- 
per comments.     In  procefs  of  time, 
men    have  diftinguifhed    themfelves, 
and  done  good  to  the  world,   by  the 
life  which  their  obfervation  and  judge- 
ment have  made  of  them,   and  they 
then  affume  a  variety  of  different  and 
novel  forms.      Thus,    from  the  fame 
colleftion  of  fads,  one  has  drawn  a 
hiftory  of  man  ;  another,  of  the  pro- 
grefs   of  fociety ;   a  third,  of  the  ef- 
fects of  climate  ;  a  fourth,  of  military 
atchievements ;    a   fifth,    of  laws    in 
general ;  a  fixth,    of  the  laws  of  a 
particular   ftate.     But  it    has   never 
yet  been  the  fortune  of  the  annals  of 
the  world   (at  leaft  not   within    my 
knowledge)    to    produce,    from   any 
b  2  com- 
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commentator,    A   History    of    the 

Law  of  Nations. 

In  this  point  of  view,  hiftory  may 
be  compared  to  a  vaft  and  diverfified 
country,  which  gives  very  different 
forts  of  pleafure  to  different  travellers, 
or  to  the  fame  traveller  if  he  vifits  it 
at  different  times.  One  travels  to  ac- 
quire a  knowledge  of  men  ;  another 
to  furvey  the  political  refources  of  the 
ftate  ;  another  with  a  view  to  its  com- 
merce ;  another  for  mere  pleafure : 
and  the  fame  people,  the  fame  cities, 
and  the  fame  inftitutions,  will  afford 
high  and  varied  fatisfadlion  according 
to  the  fpirit  of  mind  in  which  they 
are  viewed.  If  the  comparifon  hold 
good,  I  fhould  hope  that  little  apo- 
logy 
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logy  is  neceflfary  for  bringing  before 
the  world,  many  fafts  and  cafes  already 
well  known  to  it,  but  all  the  confe- 
quences  of  which  are,  perhaps,  not 
fo  well  known.  Thus  for  example, 
every  one  knows  that  Charlemagne 
renewed  the  Weftern  Empire ;  that 
the  Hanfeatic  League  was  a  powerful 
commercial  affociation  ;  that  the 
Q^ueen  of  Scots  was  put  to  death  by 
Elizabeth,  contrary  to  juftice;  and 
that  prifoners  of  war  ufed  to  pay 
large  fums  for  their  liberty  to  thofe 
who  took  them.  Yet  thofe  who  have 
related  all  thefe  things,  were  not  per- 
haps led  to  conlider  what  relation 
they  bore  to  the  Law  of  Nations  at 
the  time  when  they  happened ;  the 
real  nature  of  the  Imperial  title  thus 
b  3  ao- 
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acquired  by  Charlemagne  ;  the  ques- 
tion of  the  fovereignty  of  the  Hanfeatic 
alliance ;  the  effeds,  as  a  precedent, 
in  point  of  law,  of  the  cafe  of  Queen 
Mary  ;  nor  the  rules,  public  and 
private,  by  which  the  cuftom  of  Ran- 
som was  governed. 

In  the  relation  of  any  tranfa&ion, 
however,  I  have  ftudioufly  avoided 
all  thofe  parts  of  it  which  did  not 
appear  to  me  to  be  directly  relevant 
to  the  point  immediately  before  me  ; 
and  I  have  gone  from  one  hiftory  and 
one  age  to  another,  and  from  one  part 
of  the  fame  tranfaftion  to  a  different 
part  of  it,  as  it  fuited  the  enquiry  I 
was  upon,  without  flaying  to  com- 
plete any  account  which  I  had  begun, 

when 
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when  fuch  completion  was  not  ne- 
ceffary  for  the  purpofe  with  which  I 
wrote. 

In  confidering  the  effects  of  certain 
great  local  inftitutions  upon  the  Law, 
fuch  as  the  Feudal  System,  the  Ec- 
clesiastical Establishments,  the 
Crusades,  or  Chivalry  ;  I  have 
not  even  attempted  to  give  any  ac- 
count of  the  Inftitutions  themfelves  ; 
but  fuppoiing  them  perfe&ly  well 
known  to  the  reader,  or  referring 
him  to  fuch  authors  whofe  profeffed 
objed  was  to  treat  of  them  ;  I  have 
barely  fele&ed  fuch  parts  of  them  as 
are  conne&ed  with  my  own  fubjed : 
thus,  the  hiftory  of  Fiefs ;  the  par- 
ticular duties  of  vaflal  and  Lord ;  the 
b  4  account 


*xiv  PREFACE. 

account  of  the  papal  ufurpations  over 
the  Clergy  of  particular  kingdoms  y 
the  caufes,  or  hiftory  of  thg  Gru- 
fades  \  the  minutiae  of  the  military- 
duties  of  Knights ;  the  law  and  cuf* 
torn  of  Tournaments,  or  the  rife  and 
fall  of  Chivalry  in  general:  all  thefe 
\  have  purpofely  avoided,  and  have 
bulled  myfelf  alone  about  thofe  parts 
of  them  which  bore  upon  the  maxims 
concerning  the  public  intercourfe  of 
nations. 

It  follows,  therefore,  that  thofe 
who  come  to  the  perufal  of  this  work 
ought,  in  common  juftice  to  the  fub- 
je£t,  to  be  in  pofleflion  of  much  pre- 
vious knowledge.  It  follows  alfo,  I 
hope,  that  however  obliged  I  may  be 

to 
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to  the  learning  and  patience  of  thofe 
who  have  gone  before  me,  upon 
the  progrefs  of  mankind ;  yet  the 
manner  in  which  that  fubjeft  is  now 
treated,  is  not  deftitute  of  novelty. 
Upon  many  of  the  above-mentioned 
points,  men  of  high  characters  for 
learning  and  fagacity,  have  dived  into 
antiquities,  and  have  ere&ed  fyftems. 
It  has  been  my  part  to  confider  how 
thofe  fyftems  operated  upon  the  Lav/ 
q{  Nations  j  a  queftion  which  they 
thought  too  remote  from  their  fub- 
je&,  or  which  they  never  thought 
at  all  of  confidering.  Thus  Pfeffel, 
Montefquieu,  St.  Palaye,  Selden, 
and  Robertfon,  have  with  great  dili- 
gence and  learning  furveyed  particu- 
lar parts  of  the  hiftory  of  Europe,  with  a 

view 
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view  to  their  own  particular  purpofe.  I 
have  largely  profited  by  their  labours, 
and  have  followed  them  with  great 
refped:  through  thofe  erudite  and  cri- 
tical difquifitions  which  led  to  the 
fettlement  of  doubtful  points,  the 
elucidation  of  which  was  neceffary 
before  my  own  enquiries  could  even 
begin.  At  the  fame  time  I  have  by  no 
means  always  contented  myfelf  with 
the  mere  authority  of  their  names ;  but 
have  gone  over,  wherever  I  had  op- 
portunities of  fo  doing,  the  original 
documents  on  which  they  have  found- 
ed their  reafoning.  Much  indeed 
have  I  to  wifh  that  thefe  opportuni- 
ties had  been  greater  ;  but  fuch  is  the 
immenfe  mafs  of  their  knowledge, 
and  the  extenfive  range  of  their  fub- 

jeds, 
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je&s,  that  I  had  neither  time,  nor  ma- 
terials, nor  abilities,  to  purfue  them 
minutely  through  all  the  intricacies 
which  they  have  unravelled.  From 
the  little,  however,  which  I  was 
enabled  to  do  myfelf,  I  gained  much. 
It  imprinted  the  important  mat- 
ters contained,  more  ftrongly  on  my 
mind ;  it  added  greatly  to  my  own 
{lores  ;  it  taught  me  where  to  look 
for  much  neceffary  learning,  and  en- 
abled me,  if  fuch  prefumption  may 
be  allowed,  to  gather  up  fome  few 
things  which  had  efcaped  their  at- 
tention. Some  of  the  niceties  of 
the  Feudal  Syftem,  which  might 
have  been  gained  from  Beaumanoir 
and  Du  Cange,  and  the  entire  difcuf- 
fion  concerning  the  rank  and  claims 

of 
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of  the  Emperor,  which  Robertfon  has 
wholly  patted  by,  may  probably  prove 
this. 

Thefe  obfervations,  however,  re- 
lative to  thofe  who  have  preceded 
me,  are  not  to  be  extended  beyond 
a  fmall  part  of  my  fubjecft.  In  the 
difcuflion  of  many  points  I  had  not 
the  benefit  of  their  affiftance,  and 
was  left  entirely  to  my  own  refources, 
fuch  as  they  were.  Almoft  the  whole, 
for  example,  of  the  Hijiory  of  the  Law 
of  Nations ',  of  the  critical  chapters 
upon  the  effe&s  of  Treaty  and  Con- 
vention,  and  the  Rank  and  Claims  of 
the  Nations  of  Europe,  were  to  be 
colle&ed  alone  from  a  careful  at- 
tention to  a  dry  feries  of  early  Trea- 
2  ties* 
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ties,  or  the  companion  of  a  number 
of  infulated  fads.  I  have  endea- 
voured alfo,  all  the  way  through,  to 
engraft  as  much  new  matter  as  my 
own  ftudies  could  acquire,  upon  the 
mafs  which  had  been  gathered  toge- 
ther by  the  critics  and  hiftorians  I 
have  mentioned ;  and  for  this  I  was 
driven  to  the  infpe&ion  of  many  of 
the  monks,  and  of  thofe  vaft  collec- 
tions of  laws  which  do  fo  much  ho- 
nour to  the  patient  labour  of  the  an- 
tiquaries. 

Such  then  is  the  view  which  I  have 
attempted  to  take,  and  fuch  the  au- 
thorities I  have  fought  in  the  hijlori- 
cal  part  of  the  following  Treatife.  I 
will  not  flatter  myfelf  by  fuppoiing 

that 
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that  its  fcope,  is  entirely  new  ;  but  I 
am  not  unwilling  to  hope,  that  opi- 
nions which  have  hitherto  rather  been 
hinted  than   detailed  at  large,   have 
here  been  brought  forward  under  a 
more  ample  and  accurate  form.     For 
it  has  been  my  beft  endeavour  to  fix 
in  their  proper  place,    and    to  fet  in 
a  broad  and  clear  point  of  light,  opi- 
nions upon  the  fads  of  hiftory  which 
are  only  to  be  colle&ed  by  dint   of 
much   reflection,    and    the    frequent 
comparifon   of  things  which  pafs  off 
in  the   general  detail,   as  matters   of 
little  confequence. 

Upon  the  whole,   then,   the  work 

which  is  now  prefented  to  the  world, 

may  be  faid  to  confift  of  two  parts, 

i  The 
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The  firft  is  occupied  with  endea- 
vouring; to  fettle  the  conftru&ion  of 
the  Law  of  Nations ;  and  above  all, 
as  moft  neceffary  to  the  fabric,  what 
is  its  real  foundation.  In  this  our 
attention  is  moft  claimed  by  an  en- 
quiry into  the  obligation  of  Natural 
Law,  and  the  endeavour  to  difcover 
whether  that  Law  can  conduit  us, 
and  the  whole  worlds  to  think  exadlly 
in  the  fame  way  concerning  thofe  de- 
finite and  particular  fchemes  of  duty 
which  compofe  the  province  of  mo- 
ral philofophy.  And  in  this  very 
important  enquiry,  that  I  may  not  be 
miftaken,  I  beg  leave  here  to  obferve, 
that  I  mean  not  by  any  means  to  re- 
je8i  the  Law  of  Nature  as  forming  a 
part  of  the  foundation  of  the  Law  of 

Na- 
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Nations ;  but  limply  to  point  out5 
that  while  men  have  been  known 
to  entertain  fuch  difcordant  opi- 
nions concerning  the  ramifications  of 
that  Law,  it  cannot  lead  us  to  that 
certainty  concerning  virtue,  which 
would  oblige  all  mankind  to  think  of 
it  exadtly  in  the  fame  manner :  If 
this  is  fo,  therefore^  that  we  muft 
look  to  fomething  eife  as  the  binding 
principle  of  Duty,  and  that  thofe  only 
we  can  expedt  to  think  alike,  concern- 
ing it,  who  are  known  to  have  the 
fame  opinions  concerning  the  Bind- 
ing Principle.  I  by  no  means  in-^ 
tend  to  fay,  that  into  the  compofi- 
tion  of  this  Binding  Principle  the  Law 
of  Nature,  according  to  our  ideas  of  it, 
does  jiot  enter.   But  I  hold  that  there 

may 
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may  be  others  who  have  alfo  their 
Binding  Principle,  for  the  moral  fy£ 
tern  which  they  chufe  to  follow,  into 
which  the  Law  of  Nature,  accord- 
ing to  their  ideas  of  it,  may  alfo  enter: 
andifthefe  twofyftems  fhould  recom- 
mend very  oppofite  things  as  duty% 
the  Law  of  Nature  being  thus  (under 
different  interpretations )  common  to 
both,  we  cannot  expert  an  unifor- 
mity of  opinions,  merely  becaufe  we 
chufe  to  fay  that  they  reft  upon  that 
Law, 

If  this  therefore  be  juft,  I  hold 
that  there  may  be  fyftems  of  morality 
called  the  Law  of  Nations,  of  very 
different  characters,  and  that  if  we 
truft  to  the  Law  of  Nature  alone  for 
j  c  a  guide. 
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a  guide,  we  may  be  difappointed  in 
expecting  to  find  an  uniformity  of 
fentiment  in  the  nations  to  whom  we 
may  addrefs  ourfelves.  And  hence  it 
is  neceffary  not  only  that  we  fhould 
have  fomething  more  fixed  and  defi- 
nite as  the  foundation  of  the  Law  of 
Nations,  but  that  we  fhould  content 
ourfelves  with  compofing  a  code  for 
thofe  nations  alone,  who  think  as  we 
do  concerning  that  foundation. 

This  fomething  more  fixed  and 
definite,  I  conceive  to  be  Religion  ; 
not  natural^  (for  that  is  nearly  as 
vague  as  the  Applications  of  Natural 
Law  itfelf)  but  revealed.  For  however 
floating  the  ideas  of  mankind  may  be 
concerning  natural  duty,  the  precepts 

of 
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of  fuch  a  religion  muft  at  leaft  fu- 
perinduce  Certainty  among  thofe 
who  believe  in  it. 

Hence  therefore  it  is,  in  addition  to 
the  Law  of  Nature,  not  with  a  view 
to  reject  it,  that  I  hold  religion,  and 
the  moral  fyftern  engrafted  upon  it, 
to  be  the  trueft  foundation  for  that 
code  of  morality  which  we  call  the 
Law  of  Nations. 

I  am  the  more  anxious  that  I 
fhould  be  fo  underftood,  becaufe  I 
have  unfortunately  been  thought  to 
mean  things  very  different,  by  fome 
profeffional  friends,  in  whofe  judge- 
ment and  acquirements  I  have  no  in- 
confiderable  confidence.  Upon  view- 
c  2  ing 
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ing  (before  the  work  was  completed,) 
the  difcuffion  contained  in  the  fecond 
chapter,,  they  contended,  that  al* 
though  I  had  ftated  the  argument 
in  favour  of  the  uniformity  of  the  Law 
of  Nature,  with  fairnefs  againft  my~ 
felf,  and  although  I  profeffed  to  con- 
fine my  obje&ions  folely  ta  the  uni- 
formity of  the  application  of  that  Law  ; 
yet  that  my  own  argument  went  to 
its  utter  annihilation  j  and  that  what- 
ever I  might  think,  I  had  yet  made 
out  Man,  independent  of  Chrifiianityy 
to  be  a  creature  about  whofe  nature 
we  had  no  lights  at  all,  and  who  had 
a  right  to  confider  his  own  will  and 
appetite  as  his  law, 

WhetJieir 
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Whether  I  have  done  fo  or  not; 
whether  I  have  not  endeavoured  cau- 
tioufly  to  extend  my  meaning  folely 
to  the  application  of  Natural  Law  to 
certain  definite  and  pojitive  duties,  the 
reader  is  now  to  judge  ;  but  at  any 
rate,  fhould  my  mode  of  treating  the 
fubjeft  be  thought  to  gq  to  fo  great  3 
length,  I  am  not  forry  here  to  haye 
an  opportunity  of  giving  a  keyi  to 
the  argument,  as  far  as  my  own  in-- 
tention  refpefting  it,  is  concerned. 
In  the  difcuflion  to  which  I  allude, 
there  were  not  wanting  paany  perfons 
in  whofe  knowledge  I  alfo  confide, 
who  differed  in  toto  from  thofe  above^ 
mentioned  ;  and  on  a  fubjeft  which 
is  of  confeffed  frardnefs,  and  has  di- 
vided the  opinions  of  men  far  above 
£  3  me 
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me  in  every  fort  of  attainment,  lean- 
not  but  expedl  much  difference  of 
fentiment  upon  almoft  every  thing 
that  can  be  faid  of  it.  But  the  de- 
monftration  of  the  poffibility  to  mif- 
take  my  own  meaning  upon  the  mat- 
ter, makes  it  defirable  for  me  to  have 
thus  an  opportunity  of  doing  juftice 
to  myfelf.  At  the  fame  time  it  is 
right  to.  mention,  that  the  obje&ions 
that  were  aftually  made,  though  op- 
pofed,  as  I  obferved,  by  others,  in- 
duced me  to  make  a  little,  and  but  a 
little  alteration  in  the  chapter,  after 
it  was  printed.  It  is  confined  folely 
to  the  endeavour  to  tie  down  the 
meaning  of  the  argument,  fo  as  that 
it  cannot  now,   I  believe,  be  mifun- 

derftood. 

i  With 
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With  refpeft  to  the  pofitions  them- 
Jelves,  I  can  have  nothing  here  to  add. 
They  have  for  ever  divided  the  opi- 
nions of  mankind  ;  and  I  pretend 
not  therefore  to  the  power  of  fhaking 
the  fentiments  of  men  who  may  have 
considered,  and  made  up  their  minds 
upon  the  fubjed.  All  I  hope  from 
thefe,  is  the  acknowledgment  that  I 
have  ftated  the  argument  in  favour  of 
uniformity  with  perfpicuity  and  fair- 
nefs.  Of  the  anfwers  to  that  argu- 
ment, thofe  to  whom  the  fubjeft  may 
be  new,  will  now  judge  for  them- 
felves. 

The  fecond  chapter  having  endea- 
voured to  deftroy  the  idea  of  unifor- 
mity and  certainty   in   the  opinions 
c  4  con- 
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cerning  the  application  of  Natural 
Law  to  the;  djuties  of  human  life  ;  I 
proceed  in  the  third  to  enquire  what 
it  is  that  will  produce  greater  cer- 
tainty, at  leaft  among  particular  claffes 
of  nations ;  and  having  fhewn  it  to 
be  the  religious  and  moral  fyftems  of 
thofe  nations,  I  reft  the  foundation 
of  their  Law  upon  thofe  religious  and 
moral  fyftems.  I  afterwards  endea- 
vour to  prove,  that  Christianity  is 
the  only  certain  foundation  for  that: 
code  which  is  obferved  by  Chriftian, 
in  other  words,  by  European  nations. 

Thefe  three  chapters  are  therefore 
to  be  taken  together,  before  we  can. 
complete  the  account  of  the  foun- 
dation  and  conftruftion  of  the  Law 

of 


PREFACE.  xH 

of  Nations  in  Europe,  The  fourth 
chapter  is  a  mere  ramification  of  the 
argument  in  the  other  three,  which 
goes  to  prove  that  the  Law  of  Na- 
tions is  not  to  be  confidered  as  the 
Law  of  the  World,  but  only  of  par- 
ticular claffes  of  Nations,  united  toge- 
ther by  fimilar  religious  and  moral  fy f- 
terns,  and  influenced  by  particular 
local  inftitutions.  The  fifth  is  an  at- 
tempt to  point  out  how  different 
claffes  of  nations  may  be  diftinguifhed ; 
and  with  this  finifhes  what  maybe  con- 
fidered as  the  firft  part  of  the  enquiry. 

Of  the  fecond  we  have  already 
faid  much.  It  is  needlefs  to  add  that 
it  comprifes  the  hiftorical  part  of  the 
work,  and  is  to  be  confidered  as   the 

necef* 
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neceffary  confequence  and  proof  of 
the  firft.  In  this  I  have  begun  as 
early  as  any  certain  documents  would 
permit  me,  nor  will  any  reader  per- 
haps be  wifhful  to  go  deeper  into 
the  antiquities  of  Europe  than  the 
commencement  of  the  Empire  of  the 
Greeks  and  Romans.  Dr.  Falconer 
will  excufe  me  for  having  prefumed 
to  differ  from  him  in  the  endeavour 
to  account  for  the  oppofltion  of  the 
maxims  concerning  their  treatment  of 
prifoners,  which  were  obferved  by 
thofe  nations.  The  fubjedt  was  not 
before  him  except  collaterally  ;  but 
I  neither  wifh,  nor  mean  to  challenge 
his  attention  to  a  part  of  my  en- 
quiries, on  which  I  have  to  confefs 
that  I  have  not  ufed  much  labour. 

The 
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The  account    of  the  Scandinavian 

Law  of  Nations,  is  one  of  the  ftrongeft 

proofs  of  our  theory.      The  effect  of 

their   military  religion,  if  I  may  fo 

call  it,  upon  their  duties  towards  their 

neighbours,  was  palpable  and  violent ; 

the  regulaiity  and  order  of  the  world 

were  by  them  annihilated  ;  and  from 

the  time  of  their  eftablifhment  upon 

the  ruins  of  the  Roman  Empire,  the 

hiftory  of  the  Law  may  be  almofh  faid 

to  re-commence.     It  will  be   need- 

lefs  to  point  out  to  the   reader   the 

great   ufe   which  in  this   part  of  my 

work  I  have  made  of  the  Northern 

Antiquities  compiled  by  M.  Mallet ; 

whofe  jfele&ions  are  not  more  inftruc- 

tive  as   a  pi&ure  of  the  mind  of  man, 

than  they  are  pregnant  with  genius 

as  beautiful  poems, 

In 
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In  the  courfe  of  this  Hijlorkal part 
of  the  Enquiry,  I  have,  I  fear,  pur- 
fued  but  little  method,  Wherever  I 
have  found  events  of  the  fame  kind 
crowding  after  one  another  in  a  per- 
petual ftream,  I  haye  followed  them 
in  a  mere  plain  relation ;  nor  have  I 
aimed  at  farther  order  in  the  recital, 
than  to  endeavour  to  clafs  fads  of  the 
fame  chara&er  together.  Where,  how- 
ever, I  have  found  a  period  in  which 
new  and  ftriking  changes  in  the  law 
prefent  themfelves  to  notice,  and  the 
conduit  of  nations  proceeds  upon  prin- 
ciples unknown  before  ;  I  have  then 
flopped  the  current  of  the  hiftory, 
and  digreffed  into  a  critical  enquiry 
concerning  them.  Thus  the  eighth* 
ninth,  and  tenth  chapters,  are  a  mere 
5  feries 
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feries  of  events  ;  the  twelfth*  thir- 
teenth, fourteenth,  fifteenth,  and 
fixteenth,  form  fo  many  critical  dif- 
quilitions  concerning  the  influence 
of  certain  particular  points,  which 
gave  a  new  character  to  the  maxims 
of  Europe.  The  feventeenth  Chap* 
ter  refumes  the  thread 'of  the  hiftory 
chronologically,  with  this  new  cha- 
ra&er  accounted  for,  (as  far  as  it  lay 
within  my  ability  to  account  for  it,) 
and  continues  it  to  the  feventeenth 
century,  beyond  which  I  meant  not 
to  extend  it. 

Why  I  have  fixed  upon  this  period 
as  the  clofe  of  the  Treatife,  is  to  be 
explained,  partly  by  the  confidera- 
tion  that  the  law  has  from  that  time 

been 
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been  nearly  ftationary  ;  but  chiefly 
becaufe  it  was  the  age  of  Grotius, 
to  whofe  Treatife  little  can  be  added, 
and  from  whom  on  any  point  it 
would  be  almoft  in  vain  to  differ. 
Before  his  time  the  true  principles  of 
the  Law  of  Nations  were  fcarcely 
known.  He  broke  ground,  as  it 
were,  for  a  new  cultivation  ;  but  he 
did  it  with  fuch  ability,  that  the 
plans  which  he  traced,  and  the 
method  which  he  introduced  have 
fcarcely  been  altered,  and  remain 
to  this  day  the  proofs  of  a  ikill  which 
was  confummate. 

By  his  exertions  the  law  was  new 
modelled,  and  the  reafons  for  our 
duty   as  praftifed  at  this   day,  were 

either 


PREFACE.  xlvii 

cither  abfolutely  ftarted  for   the  firft 
time,  or  marfhalled  in   better  order 
than  they  had  ever  yet   been   before. 
Beyond    the  Treatife  'therefore    De 
Jure  Belli  et  Pacis,  it  was  fcarcely 
neceffary  to  go,  except  to  mention 
the    few   others    that    have   attained 
to   the   honour    of    conftituting,     in 
conjunction  with  it,   the  codes  of  the 
duties  of  nations   as  obferved  at  pre- 
fent.       The  ftate    of   the   law  as    a 
fcience,  immediately  previous  to  the 
publication     of     this    incomparable 
work  ;  a  very  flight  account   of  its 
author,     and    its    progrefs,    together 
with   the    reafons   which   gave  birth 
to   the   works    of   Puffendorf   and 
Vattel,    finally   clofe    the    prefent 
Enquiry. 

From 
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From  this  account  therefore  of  the 
following  Treatife,  it  will  be  feen 
that  it  pretends  not  to  lay  down 
wThat  the  law  now  is,  but  merely 
endeavours  to  point  out  what  it  has 
been.  It  may  be  faid  to  be  the 
hiftory  of  former  opinions,  and  does 
not  therefore  affume  any  thing  like 
a  legiflative  tone.  I  fhall  be  too 
happy  if,  humble  as  the  defign  eon* 
fefledly  is,  it  may  be  deemed  to  have 
derived  the  fmalleft  merit  from  the 
manner  of  its  execution  ;  and  I  fhall 
be  more  than  paid,  if  it  ever  arrives 
at  the  rank  of  being  considered  as 
an  elementary  book,  for  thofe  who 
come  new  to  the  ftudy  of  the  fub- 

jea. 

I  have 
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I  have  a  little,  and  a  very  little  to 
add  concerning  the  execution  of  the 
work.  The  reader  will  no  doubt 
obferve  that  I  have  not  been  fparing 
in  quotations,  both  in  the  body  of 
the  Treatife,  and  in  the  Notes.  I 
am  aware  myfelf,  how  this  inter- 
rupts the  attention,  and  particularly 
how  it  interferes  with  uniformity  by 
the  neceffary  change  of  ftyle !  But 
in  an  enquiry  of  this  kind  it  was 
perhaps  unavoidable.  Many  parts 
of  it  are  purely  critical,  and  there- 
fore argumentative  ;  and  in  thefe 
cafes  we  know  how  little  an  author's 
word  can,  or  ought  to  be  taken.  I 
mean  not  to  fay  that  he  would  wil- 
fully declare  what  he  does  not  be- 
lieve, or  any  thing  of  which  he  does 

d  not 
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not  think  himfelf  certain  ;  but  ftich 
is  the  conftitution  of  our  natures, 
that  we  are  liable  to  be  led  away 
by  a  favourite  fyftem,  and  often  to 
be  deceived  by  a  particular  bent  of 
mind.  Where  this  therefore  is  pof- 
fible,  it  becomes  the  abfolute,  the 
bounden  duty  of  the  author,  to  fet 
before  his  reader  the  fources  of  his 
information ;  and,  if  he  argues  from 
cafes  or  authorities,  to  ftate  them  in 
the  very  fame  Simplicity  and  ampli- 
tude, under  which  they  appeared  to 
him.  This  has  often  feemed  fo  necef- 
fary  to  various  writers,  that  they 
have  generally  fubjoined  at  the  end 
of  their  works,  Appendices ,  or  Col- 
lections of  what  they  call  Proofs  and 
llluftrationsy    which  thofe  who  read 

for 
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for  mere  amufement,  have  as  ge- 
nerally negle&ed.  But  as  I  pro- 
fefs  not  to  write  for  thofe  who  read 
for  mere  amufement,  I  have  had  no 
fcruple  in  interweaving  thefe  proofs 
and  illuftrations  fo  clofely  with  the 
body  of  the  work,  that  the  one  is 
made  to  depend  upon  the  other  for 
its  very  connection  and  uniformity. 
And  I  have  chofen  this  mode  the 
rather,  becaufe,  as  I  pretend  to  no 
attractions  of  arrangement  or  ftyle,  I 
am  fenfible  that  the  merit  (if  any)  of 
the  following  pages,  muft  depend 
fimply  upon  the  faithfulnefs  and  ac- 
curacy with  which  authorities  are 
quoted.  I  am  therefore  not  deterred 
by  the  fear,  (fo  common,  I  have  ob- 
ferved,  with  many  writers)  of  inter- 
d  2  rupting 
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rupting  -the  courfe  of  the  narrative) 
or  of  diverting  the  reader  s  attention. 
I  know  not  indeed  if  I  am  right,  but 
I  have  long  thought  that  the  art  of 
bringing  plain  and  authentic  docu^ 
ments  into  a  clear  point  of  view,  fa 
as  to  affirm  or  deny  a  thing,  or 
to  prove  that  it  cannot  be  either  af- 
firmed or  denied,  is  the  great  merit 
of  historical  or  of  argumentative 
writing.  Too  great  an  attention  to 
the  decorations  of  language,  may  often 
lead  us  far  away  from  this  true  point. 
It  may  pleafe,  but  without  the  other 
it  cannot  fill  the  mind  ;  it  often  leads 
to  error,  and  is  at  beft  but  meretricious* 

This  therefore  is  another  object  ta 
which  I  have  fhaped  my  exertions  j, 
and,  whatever  may  be  my  opinions 

con- 
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Concerning  a  point  of  do&rine,  or  a 
particular  tranfa&ion,'  if  I  may  be 
thought  to  have  ftated  them  with 
clearnefs,  and  fupported  them  with 
fiifficient  authorities,  it  is  all  the 
praife  I  can  exped,  fince  it  is  all  to 
which  I  have  afpired. 

In  the  inveftigation  of  certain  mat- 
ters, I  have  ventured  to  quit  the 
beaten  path,  and  to  differ  from 
authorities  whofe  deferved  reputa- 
tion would  overwhelm  me,  did  I  not 
feel  well  fupported  by  illuftrious  auxi- 
liaries. Had  I  therefore  nothing  but 
my felf  to  oppofe  to  them,  I  fhould  not 
have  dared  to  have  fallied  forth 
from  obfcurity.  But  being  thus  fup- 
ported,    I  have   without   the    wifli, 

d  3  and 
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and  at  the  fame  time  without  the 
dread  of  provoking  controverfy,  at- 
tempted to  fet  forth  the  grounds  for 
my  opinions.  What  I  allude  to,  are, 
amongft  others,  the  queftions  con- 
cerning the  difference  of  treatment 
experienced  by  Greek  and  Roman 
prifoners  ;  the  privilege  of  private 
war  in  the  antient  Barons ;  the  Sove- 
reignty of  the  Hanfeatic  League  ;  the 
nature  of  the  Imperial  Dignity ;  the 
exemption  of  Ambaffadors  from  the 
jurifdi&ion  of  the  criminal  Courts 
of  Law  in  England  j  and  the  cafe  of 
Queen  Mary  pf  Scotland  !  It  is  with 
very  great  diffidence  that  a  young 
profeffor  of  the  fcience  of  law,  can 
pretend  to  withold  his  affent  on 
thefe  points  from  whatever  his    fu- 

periours 
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periours  have  afferted  before  him. 
Why  he  has  done  fo,  he  has  endea- 
voured with  all  his  ability  to  explain, 
and  the  public  will  judge,  I  hope, 
ivith  their  ufual  candour. 

Throughout  the  whole  I  have  to 
lament  the  total  want  of  affiftance 
from  men  of  experience  and  autho- 
rity. The  work  which  is  now  pre- 
fented  t$>  the  world,  is  in  fadt  the 
mere  lucubration  of  a  private  perfon, 
left  entirely  to  himfelf  to  colled  his 
materials,  to  fpeculate,  and  to  de- 
cide, At  the  fame  time,  the  fole 
reafon  for  this  perhaps,  was  his  fear 
pf  trefpaffing  upon  the  time  of  fuch 
men,  when  it  might  be  more  pro- 
fitably employed  for  themfelves  and 
d  4.  fox; 
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for  their  country :  Since  however  irk- 
fome  it  muft  always  be  to  intrude 
our  works  upon  others  for  correftion, 
the  well-known  liberality  of  the 
learned  profeflions  deprives  the  in- 
truflon  of  the  greater  part  of  its 
terrors. 

One  thing  more  before  I  have 
done.  In  the  courfe  of  the  follow- 
ing pages,  there  will  be  foijgid  fome 
few  allufions  to  the  late  tranfa&ions 
pf  the  French  Nation.  In  all  that  I 
have  faid  concerning  them,  I  claim 
to  be  considered  as  a  man  arguing 
without  prejudice,  partiality,  or  re- 
fentment.  I  have  not  gone  out  of 
my  way  either  to  meet,  or  to  avoid 
the  fubjed  j     and   on    all    occafions 

wherein 
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wherein  I  mention  them,  I  profefs 
to  have  taken  them  up  fimply  as  the 
beft  illuftrations  I  could  find  for  the 
argument  I  might  have  in  hand* 
And,  as  in  one  place  I  particularly 
obferve,  all  that  I  have  faid  of  them, 
may  be  fo  faid,  when  we  are  in  pro- 
found peace  with  them,  or  at  fome 
future  time,  when  the  names  of 
France  and  England,  their  mutual 
^rivalry,  their  hatred,  or  their  con- 
tempt, wil].  be  only  known  in  the 
yelations  of  Hiftory.  At  the  fame 
time  it  is  in  fairnels  tp  be  remarked, 
that  the  conduct  of  this  nation  is 
now  fomewhat  mended,  and  that  the 
points  moft  complained  of  were  the 
eftedts  of  the  influence  of  a  mercilefs 
tyrant,    or  of  dark  minded    ruffians 

who 
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who  have  already,  moft  of  them,  met 
their  reward. 


And  now  I  will  releafe  both  the 
reader  and  myfelf,  from  a  difcufJion, 
which  I  feel  to  be  growing  but  too 
long.  The  hopes  and  anxieties  of  a 
young  author  committing  himfelf  for 
the  firft  time  to  the  public,  whofe 
praife  or  whofe  cenfure,  he  has  not 
hitherto  been  even  in  the  way  to 
court  or  to  fear ;  will  be  my  excufe 
if  I  have  trefpaffed  too  much  in  thia 
prefatory  difcourfe.  I  cannot  conclude 
without  obferving,  that  whatever 
may  be  the  fate  of  the  main  defign ; 
whether  it  be  received  with  favour, 
or  reje&ed  with  contempt,  I  have 
this  found  confoUtion  ;  that  my  in-. 

tentioq, 
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tcntion  has  been  to  do  good  to  my 
fellows  in  that  province  for  which  by 
inclination  or  ftudy  I  am  beft  fitted. 
To  endeavour  after  this  is  the  duty 
of  all  mankind,  and  if  the  work  fails, 
the  glory  of  the  attempt  may  perhaps 
alleviate  the  difgrace  of  the  fall. 


Inner  Temple, 
flfarcb  ?.otb,  1795, 
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n.  fignifies,  that  the  matter  referred  to,  is  contained  in  a  note. 


xYbussac,  K.  of  Morocco,  Treaty  of  federal  European 
States  with,  ii.  531,2. 

Adam  of  Bremen,  his  defcription  of  the  effetts  of  Chrifli- 
anity  in  Denmark,  ii.  11,  iz. 

Adoption  of  Knights  and  Sovereigns  by  other  Knights  ot 
Sovereigns,  ii.  188.    See  Chivalry. 

Adoption  of  Sovereigns,  alienation  of  dominions  by,  ii.  263. 

Adrian  IV.  (Pope)  the  oath  taken  by  him  at  the  coronation 
of  the  Emperor  Barbaroffa,  i.  276. 

Adultery,  common  among  Savage  Nations,  i.  81,2.  n+ 

Alaric,  his  refpecl  for  the  Chriftian  Religion,  i.  230, 

Albany,  Cardinal  of,  his  interference  in  favour  of  the  pri- 
soners of  the  Duke  of  Anjou  on  the  Capture  of  Mont- 
pelier,  ii.  52 — 54. 

Alb  eric  us  Gentilis,  fuppefed  the  Roman  Civil  Law  to  b$. 
die  Law  of  Nations,  iL  608.  Deficiency  of  his  book,  613. 

Alboin,  Prince  of  the  Lombards,  good  faith  of  Turifund. 
towards,  i.  233,, 

Alexander  (Pope)  his  mediatory  Letter  to  prevent  War 
between  France  and  England,  ii.  45. 

Ambassadors,  diftinguifhing  characters  of,  i.  360,1-11.545, 

— Rights  of,  vindicated  by  the  Romans,  i.  188,  9. 

Infecure  under  the  European  Law  of  Nations,  from  the  nth 

to  the  15th  Century,  i.  280 — 286-becoming  Prifoners  of 

War  on  the  death  of  their  Sovereigns,  i.  285. 

Of  Darius,  their  ill  treatment  by  the  Greeks  explained,  £. 

176- 
Of  the  Spartans  and  Corinthians,  murdered  by  the  Athe- 
nians, i,  176  :  See  ii.  496. 
Of  the  French  and  Spaniards,  continued  contefts  between, 
for  precedence,  ii.  394,  454 — 462.    See,  Nations  of  Eu- 
rope, rank  and  claims  of. 
Chriftian,  how  capricioufly  ill   treated  by  the   Ottomans, 
ii.  474—477,  49J. 

jj.  Am- 
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Ambassadors, 

Refident,  or  in  Ordinary,  a  peculiar  feature  of  the  Eu- 
ropean Law  of  Nations — ii.  477.  (See  Lieger)-Reafon 
and  Origin  of  fuch  Embaflies  in  Europe,  ii.  478 — 483-did 
not  apply  to  the  Antients,  ii.  479 — 48 1 -By  whom  firft 
fent  and  entertained,  ii.  483 — 5,  «.-Not  of  Natural  Right, 
ii.  483,  »*-inconv-eniences  of,  ii.  485. 

Extraordinary,  cuftom  of  fending,  as  old  as  Society  itfelf, 
and  therefore  is  almofl  a  Natural  Right,  ii.  477. 

Their  inviolability  univerfal  in  principle,  ii.  477,  8.  486. 
492,  4 — 7-exceptions  among  the  Turks,  497.  See,  In- 
violability of  AmbafTadors. 

Puniihable  by  their  own  Sovereigns,  to  whom  they  are 
fent  back ;  and  who  mull  difavow  their  proceedings,  0$ 
become  open  enemies,  ii.  515 — 519,  523,  &c. 

No  Inftance  of  their  being  tried  by  the  Laws  of  the 
Country  to  which  they  are  fent,  ii.  521. 

How  puniihable,  in  atrocious  and  dangerous  cafes,  by 
the  Nation  to  which  they  are  fent,  ii.  546 — 556-always 
by  way  of  felf-defence,  not  by  regular  trial,  ii.  547-In- 
ftanced  in  the  Cafe  of  Gyllenburg,  the  Swedifh  Am- 
baJTador  to  England,  in  1717  ;  ii.  548 — 550-What  fhall 
oonftitute  the  neceiTity  which  may  authorife  the  reflraint, 
difmiffal,  or  even  death  of  AmbafTadors,  a  dangerous, 
difficult  and  chimerical  queftion  ;  ii.  550 — 2. 

Their  Suite,  whether  privileged  in  criminal  cafes,  ii.552 — 6-    j 
Inftances    in  which  this  privilege  was  waved,  ii.  553; 
or  denied,  ii.  553,  4-conclufions  from,  ii.  554,  6.     See 
Inviolability. 

Their  privilege  of  being  covered  in  the  prefence  of  Sove- 
reigns, ii.  563,  602,  n. 

Of  Obedience,  to  the  Pope,  ii.  383,  4. 

Of  the  Pope,  termed  Nuncios,  ii.  384. 
Ambrose  St.  Archbifhop  of  Milan,   his  Reproof  to  Theo- 

dofius,  ii.  41 — 43. 

America,  conqueft  and   fettlement   of,   by  the   Spaniards, 

under  the  Pope's  Grant,  ii.  111,114-by   Englifh  Mo- 

narchs,  ii.  114 — 116. 

Analysis, 
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Analysis,  a  mode  of  Philofophizing,  applicable  as  well  to 
Morals  as  to  Phyficks,  i.  66. 

Angus  Marti  us,  his  Inftitution  of  the  Roman  Ceremonies 
in  declaring  War,  i.  1 84. 

An  dreg  ham  Marihal,  Cafe  of  his  Capture  and  Releafe  on 
Parole  by  Edward  the  Black  Prince,  ii.  181,  2. 

Anjou,  Duke  of,  his  Behaviour  to  his  Hoflages,  i.  289,  290, 
his  cruelty  on  the  Capture  of  Montpelier,  ii.  52,  54. 

Antioch,  Prince  of;    See  Saladin. 

Apanages,  dangerous  to  Monarchies,  i.  364,  5. 

Appeal  to  Neutral  Nations  by  Powers  at  Variance  ;  a  ftrong 
feature  of  improvement  in  the  Law  of  Nations,  i.  323. 
-Inftance  of,  in  the  difpute  between  the  Kings  of  Ar- 
ragon  and  Navarre  in  1 176 ;  i.  323-in  the  conteft  be- 
tween Henry  III.  and  his  Barons,  i.  324-other  inftances, 
i.  325-The  moll  regular  inftance,  that  of  Edward  III. 
againft  John  K.  of  France,  i.  326-of  Edward  III.  to  the 
Pope,  againft  Philip  of  Valois,  ii.  49-Probable  Origin  of 
this  Appeal  to  Neutralisations,  ii.  50. 
To  Superior  Lords  as  a  Common  Court,  or  High  Tribunal, 
in  cafes  of  Delinquency  by  an  inferior  Feudatary,  confe- 
quences  of,  i.  377 — 388-Inftances  of  in,  John  King  of 
England,  i.  377 — 379-Henry  III.  King  of  England,  i.  379, 
380-Edward  I.  i.  38c-Edward  II.  i.  381 -Edward  III, 
i.  382-Edward  the  Black  Prince,  i.  383-Charles  the  Bold 
i.  383,  4-Charles  the  Bad  K.  of  Navarre,  i.  384-John 
Baliol,  K.  of  Scotland,  i.  385-other  inftances,  i.  386,  7. 

ARRiERE-Fiefs,  creation  and  effect  of,  i.  368. 

Atheism,  the  profeffion  of  men  even  in  civilized  Societies, 
i.  108, 112. 

Atheist  bound  by  the  Law  of  Nature,  i.  53,94. 

Athenians,  inconfiftency  of  their  character,  i.  178,  180. 

Attila  the  fcourge  of  God,  how  juftly  fo  called,  i.  215. 

AvToy.z<poiK<n,  Bifhops  formerly  fo  ftiled,  and  why,  ii.  80. 

Avroxpodup,  title  of  the  Emperours  of  the  Eaft,  ii.  392. 

5  Auxiliary 
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Auxiliary  Treaties,  their  rife  and  effeft,  ii.  291 — 5-Pnrr# 
ciples  of,  ii,  291,  2-exemplified,  in  the  Treaty  between 
France  and  England  in  12 14,  as  to  Sicily  and  Germany, 
ii.  292,  3-in  the  Treaty  of  Oleron,  ii.  293-of  Bretigny, 
ii.  293,  4. 

B 

Balance  of  Power,  part  of  the  Law  of  Nations  in  Europe 

only,  i.  147,  8-Origin  of,  i.  369. 
Barearossa,  Frederick  (Emperour)    See  Adrian  IV.-Dogfc 

of  Venice. 
Barbary  States, Treaties  with,  i.  165,  8  :  ii.  331,  2. 
Carons,   Feudal,    their  right   of  private   War,    i.  347,  8* 

See  Private  War  -  How  far  to  be  confidered  as  Sovereigns, 

»•  393—5- 
Baron  1  us,  his  Apology  for  the  Rudenefs  of  Pope  Celefline 

III.  to  the  Emperour  Henry  VII.  ii.  92. 
Parrier,  eredled  between  Sovereigns'  meeting  to  treat  witfr 

each  other,  i.  279,  280. 
Bartholo m e w,  St.    See  MafTacre. 
#mA6v$,a  title  afiumed  by  the  Eaftern  Emperours,  ii.  396. 
JBea.tr ice,  Sifter  of  Conflance,  Queen  of  Arragon;  Cafe  of 

her  Deliverance  from  Captivity,  i.  255. 
Beauvais,  Bifhop  of,  anecdote  of,  i.  365. 
<Beckett  Thomas  a,  his  military  pomp,  i.  366. 
Beqjjest  of  Dominions  by  their  Sovereigns,  ii.  263,  4. 
Be urnonville,  Commander  of  SoifTons,  the  injufticeof  his 

Punifhment,    i.    261 -Interceded   for    by    many   French 

Officers,  his  brothers  in  arms,  ii.  204. 
Birger  (K.  of  Sweden)  a  Law  of  his  againfl  Slavery,  ii.  31. 
Bishops,  their  power  co-equal,  before  the  ufurpation  of  the 

Pope,  ii.  79,  80  -  filled  therefore  Ai/Wpato**  ii.  80  -  their 

power  in  the  primitive  church,  ii.  84. 
Blackstone,  his  opinion  as  to  the  Common  Law  of  Eng- 
land relative  to  Ambafiadors,  ii.  502,  3 :  543,  n. 
Bohemia,  King  of,   his   peculiar   fituation   confidered,  ii. 

416 — 419. 

Boniface, 
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Boniface  VIII.  (Pope)  his  open  ufurpation  of  temporal 
Power,  ii.  93  -  his  conteft  with  Philip  IV.  of  France,  ii. 
94 — 107-how  ignominioufly  treated  by  Colonna  and  No- 
garet,  agents  of  Philip,  ii.  105 -his  death,  ii.  106. 

Brotherhood  of  God;  what,  and  its  eftablifhment,  ii. 
24 — 6. 

Brothers  in  Arms  ;  See  Chivalry;  Fraternity  of  Arms. 

Bu  rle  ma  qui,  an  Opinion  of  his  on  the  Law  of  Nations 
contefted,  i.  153. 

C. 

Calverley   Hugh  de,  Brother  in  Arms   to   Bertrand  du 

Guefcelin,  ii.  203,  4.     See  Chivalry. 
Cannibals,  i.  81,  ».  85. 
Captives  in  War,  flavery  of,  i.  10 -Slaughter  of,  by  the 

Greeks,  i.  179,  180.     See  Slavery;  Slaves ;  Prifoners  of 

War. 
Cardinals,  their  clairri  of  precedency  before  Kings,   ii. 

385*  6. 

Carneades,  his  reafoning  on  Morality,  i.  72. 

Castles,  dangerous  and  vaft  number  of,  in  England  and 
France,  between  the  1  ith  and  15th  Centuries,  i.  344,  «. 

Catholics.     See  Religion  (Chriftian) 

Cato  the  Younger,  cafe  of  his  acting  as  a  Soldier,  i.  187. 

Celestine  III.  (Pope)  his  infolence  to  the  Emperour 
Henry  VII.  ii.  92. 

Celts  the  parent  nation  of  the  Gauls  and  Britons,  i.  2©2« 
their  contempt  of  life,  and  defire  of  a  violent  death, 
i.  203,  5,  7-their  notions  of  Paradife,  i.  206. 

Challenges  between  Kings  and  Generals.     See  Chivalry. 

Charlemagne,  his  regret  at  the  progrefs  of  the  Danes  and 
Normans,  i.  221-his  cruelty  to  his  Saxon  Prifoners, 
juftified  by  the  then  Law  of  Nations,  i.  2  24~his  Policy  in 
colonizing  with  Prifoners  of  War,  i.  225-the  improve- 
ments in  the  Law  of  Europe,  owing  to  his  comprehenfive 
genius,  i,  321 -his  Reftrittion  of  Private  War,  i.  346- 
c  under 
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under  the  precepts  of  the  ChrifUan  Religion,  ii.  15- 
prcfided  at  the  Council  of  Frankfort  in  794,  ii.  58-aImorf 
Emperour  of  Europe, ii.  Si.   See  Emperour  of  Germany. 

Charles  of  Anjou,  his  cruelty  to  his  Prifoners,  i.  Z4'6-his 
unjuft  treatment  of  Conraddin,  i.  256.     See  Conraddin. 

Charles  the  Bold,  his  imprudence,  (according  to  the  then 
Law  of  Nations,)  in  putting  himfelf  in  the  power  of 
Lewis  XI.  i.  277,  8. 

Chevaliers  de  ReconnoifTance,  ii.  206. 

Chieftain,  the  Principal  of  a  deadly  Feud,  i.  350,  4. 

Children  expofed  and  inhumanly  treated  by  various  Nations 
under  Natural  Law,  i.  76,  7  :  Sacrificed  to  the  Gods,  L 
84-under  Natural  Religion,  i.  104. 
Crufade  of;    See  Crufade. 

Chinese,  why  they  do  not  entertain  Refident  Embaffies  from 
other  Nations,  ii.  481.     See  n. 

Chivalry,  its  effect  on  the  European  Law  of  Nations,  2. 
330,  5-Cap.  14,  ii.  155—230. 
Origin  of,  ii.  155,  8. 
The  caufe  of  cojifiderable  improvements  in  the  Laws  of 

War,  ii.  159,  160,  178.     See  PofU 
Liberality  and  Courtefy,  its  two  diftinguifhing  attributes, 
ii.  162-inftances  of;  in  the  behaviour  of  William  Rufus, 
ii.    162,  3-Earl   of  Gloucefter   towards  K.  Stephen,   ii. 
163, 4-K.  Stephen  himfelf,  ii.   164-in  not  attacking  un- 
armed enemies,  ii.   165 -in  the  general  conduit  of  Ed- 
*  ward  III.  and  the  Black  Prince,  ii.  165— -8-in  the  cafe  of 
BertrandduGuefcelin,ii.  167,  8-Carlonnet,  ii.  169,  212- 
French   and  Englifn  Monarchy   ii.  170,  1  -the  Talbots 
and  Xantrailles,  ii.  171  -in  moderating  the  Price  of  Ran- 
fom,  ii.  172.     See  Ranfom. 
Fidelity,  another  diflinguifliing  attribute,  ii.  1 74-a  palpable 
means  of  improvement  in  the  Law  of  Nations,  ii.  174 — 5- 
and  of  War,  ii.  i78-3reach  of,  in  Knights,  how  punifhed* 
ii.  176,  9.  See  Knights — The  probable  Origin  of  giving 
liberty  on  parole  to  procure  ranfom,  ii.  179-Inftances  of* 
iti  Walerand,  Count  of  St.  Pol,  ii.  179- Tho.  Percy,  an 
5  Englifh 
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EngHih  Knight,  ii.  180-Du  Guefcelin,  ii.  1 80 -Such 
prifoners  could  not  carry  arms  during  their  parole,  ii, 
1 80-Inilance  ;  in  Charles  de  Blois,  ii.  181  -  Exception  in 
Marilial  d'Andregham  priioner  to  Edward  the  Black 
Prince,  ii.  181,  2-See  Ranfom ;  Prifoner ;  Hoftages. 

Chivalry, 

Extenfion  of  Friendmip,  another  feature  of-By  Adoption 
of  Knights  or  Sovereigns  by  each  other,  ii.  188-thefe, 
in  fact,  alliances,  ii.  189 -Ceremony  of  by  delivery  of 
Arms,  ii.  189 — 191  -  See  i.  233  -  other  ceremonies,  ii. 
1 9 1. This  the  origin  of  Knighthood,  ii.  191-Relationihip 
fuppofed  to  arife  from  Adoption,  ii.  191-benevolent 
effects  of  in  Adoptions,  by  the  fameperfon,  ii.  191-into 
the  fame  order  of  Knighthood,  ii.  192,  3-extended  even 
to  affiftants  in  the  ceremony,  ii.  193,  4-one  mode  of 
adoption  by  a  grant  of  the  fame  Coat  of  Arms,  ii.  195- 
Inftances ;  in  the  Count  de  Chimay  adopted  by  Fer- 
dinand, K.  of  Aragon,  ii.  195-Rene  d'Argenfon ;  and 
the  cuftom  of  knighting  Venetian  AmbafTadors  in  France 
on  taking  leave,  ii.  195 -Duke  de  Richlieu  ;  who  was 
created  a  Noble  of  Genoa,  ii.  195-Lord  Malmfbury ; 
permitted  to  quarter  the  Arms  of  the  houfes  of  Bran- 
denburg and  Orange,  ii.  196-Another  effect:  of  Adop- 
tion, The  Fraternity  of  Arms,  ii.  196-of  Scythian  ori- 
ginal, ib.  horrid  ceremonies  of,  ii.  198,  9 -milder  in 
civilifed  and  ChrilHan  Countries,  ii.  198,  9  -  Effect  of  in 
amending  the  Law  of  Nations,  ii.  199,  200-ufed  between 
Kings  and  States,  ii.  200,  1  -  interfered  with  political 
engagements,  as  in  the  Cafe  of  Henry  K.  of  Caftile,  ii. 
20 1 -but  not  with  the  duties  owing  by  Knights  to  their 
Sovereigns,  ii.  202  -  though  it  then  foftened  the  afperi- 
ties  of  War,  ib.  inftanced  in  the  cafe  of  Guefcelin  and 
Hugh  de  Calverley,  ii.  203,  4-and  increafed  hofpitality 
and  efteem,  ii.  205-Hence  the  Chevaliers  de  Recon- 
noiffance,  ii.  206. 

* its  effect  on  the  general  operations  of  States, 

ii.     206  -  by    introducing     Regularity    in    the   declara- 
e  2  tio^ 
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tion  of  War,  ii.  206,  7. — inftanced  in  the  gallantry  of 
Walter  Manny,  ii.  207,  8. — Form  of  fuch  declarations ; 
by  Letter,  as  in  the  Cafe  of  Charles  V.  and  Edward  III. 
ii.  208,  9. — or  by  Heralds,  as  between  Edward  IV.  and 
Lewis  XI.  ii.  209. — Origin  of  thefe  forms,  ii.  209,  210.— 
Regulation  of,  among  German  Princes  by  the  Golden  Bull, 
it.  210,  21 1 . — Magnanimity  of  the  Chiefs  in  engaging  each 
other,  ii  212. — In  declaring  the  time  and  place  for  engage- 
ment between  Armies,  ii.  213. — Inftanced  between  Edward 
III.  and  Philip  of  France,  in  1339;  ii.  213 — in  the  bat- 
tles of  Agincourt,  Verneuil,  and  Floddenfield,  ii.  214,  5. 
and  fee  n. — between  Edward  the  Black  Prince  and  Henry 
K.  of  Cailile,  in  1367  ;  ii.  215. — Thefe  general  challenges 
arofe  from  the  cuftom  of  private  duels,  ii.  216. — which  alfo 
produced  challenges  between  Leaders  of  Armies  and  Mo- 
narchs,  in  which  Kingdoms  were  fometimes  flaked,  ii.  217, 
— Instances  of,  by  the  Emperor  Henry  IV  ;  Edward  III.  of 
England;  Henry  V.  of  England,  ii.  217,8. — By  Champions ; 
againft  Richard  II.  of  England,  ii.  218,  9. — Between  Peter 
of  Arragon  and  Charles  of  Anjou,  in  confequence  of  the 
death  of  Conraddin,  ii.  219 — 222.  See  Conraddin — on  the 
fame  quarrel  between  Rene,  Duke  of  Anjou,  and  Alphonfo, 
K.  of  Aragon,  ii.  223. — See  further  Duels;  Garrifon. 

Christianity.  See  Religion  (Chriftian) 

Church,  immunities  of,  as  a  Sacred  Place,  ii.  16 — 18.- 
fighting  and  killing  in,  how  punifhable  among  the  Saxons, 
ii.  16. 

Clergy,  among  Cliriftians  a  diftinc"l  body  of  men  ;  and  why, 

«•  33>  4- 

Clisson,  Oliver  de  (Surnamed  the  Butcher)  his  conduct 
towards  certain  Hoflages,  i.  291  -  Inftance  of  his  re- 
venge, i.  297-his  imprisonment  and  ranfom,  i.  310,311. 

Codes  of  the  Laws  of  Nations,  what  attention  due  to  them, 

ii.  9. 

Coke,  his  opinion  ;  on  the  privileges  of  Ambajladours  under 

the  Englifh  Law  ;  examined,  iL  533,  4  -  on  Treaties  with 

*  Infidels,  ii.  325  -doubted,  ii.  326. 

Colon  n  a* 
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Colon n a,  See  Boniface  VIII. 

Commerce,  Treaties  and  Conventions  RefpecVmg,  ii.  337 
-358. 

.  Utility  of  pofitive  conventions  in  Regulating,  It. 

337,  S-How  far  it  is  the  duty  of  a  State  by  the  Law  of  Na- 
ture to  encourage  commerce,  ii.  338 — 340-TheLaw  of  Na- 
tions on  this  fubjedt,  vague  and  indefinite,  ii.  339-Remedied 
by  pofitive  Inftitutions,  ii.  339,  340. 

— Caufes  why  it  did  not  flourifh  in  the  early  ages> 


11.  340,  1. 

— —  Earlieft  pofitive  convention  on  the  fubjett  by 


Canute,  with  the  Emperor  Conrad  and  Pope  John,  ii.  341, 
Protected    by    Laws,   of   the    Maritime   States 


againft  Piracy,  ii.  342-of  the  Swedes,  in  cafes  of  Ship- 
wreck, ii.  342-of  the  Danes  and  Sicilians  to  allow  Sal- 
vage, ii.  343-of  the  Englifh  in  favour  of  Merchants,  ii.  344- 
of  Oleron,  ii.  345 -Recapitulated,  ii.  345 — 9-Inftitutions 
of  Wifbuy,  ii.  349 — 351-Letter  of  K.  Edward  VI.  in 
1553;  ii.  352 — 5-Regulations  of  the  Flemiih  States,  ii. 
355 — 6-Confequences  of  the  Regularity  of  thefe  Conven- 
tions, ii.  356,  &c.-in  the  protection  of  Merchants  on  the 
breaking  out  of  War,  ii.  356 — 8. 

Common  Cause,  Treaties  to  make;  their  principle  and 
origin,  ii.  315,  6-Inftances  of;  in  1197,  between  Englifh 
Kings  and  Baldwin  Count  of  Flanders,  ii.  316,  7-Henry 
III.  and  Duke  of  Brittany,  in  1225,  ii.  31 7-Henry  Earl  of 
Luxenburg  and  Ferry  Duke  of  Lorrain  in  1266,  ii.  317. 

Commonwealths.     See  Republicks. 

Companies,  Soldiers  of  Fortune,  ii.  299-their  origin,  in 
bands  of  Mercenary  Soldiers,  ii.  303— 5-their  exploits,  ii. 
305 — 8-fubfidized,  and  treated  with,  by  various  Sovereigns, 
ii.  307,  8-3 1  i-under  Count Mansfeldt  and  the  Duke  of  Saxe- 
Weimar  ;  the  latter  fubfidized  by  Richlieu,  ii.  312 — 314. 

Comyns,  Remark  on  his  opinion  as  to  the  privileges  of 
Ambaffadors  under  the  Englifh  Law.  ii.  502,  534. 

Condottieri,  Soldiers  of  Fortune^ii.  299. 

e  3  Con- 
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Conraddin,  Heir  to  the  Crown  of  Sicily,  unjuftly  punilhed 
as  a  Traitor  by  Charles  Count  of  Provence,  who  had  con- 
quered his  Kingdom,  i.  256 — 259-Challenge  of  Peter  of 
Arragon  to  Charles,  in  confequence,  ii.  219  -  his  cafe, 
quoted  againfl  the  inviolability  of  Sovereigns  out  of  their 
own  territories,  300  years  afterwards,  ii.  582. 

Confederation,  Treaties  of,  their  effect  on  the  Law  of 
Nations  in  Europe,  ii.  272 — 291-Inftances  of,  in  cafes,  of 
the  German  States  (See  G)  ii.  274-The  Swifs  Cantons,  ii. 
274 — 6  (See  S.)-the  Teutonick  Hanfe,  ii.  276 — 290-See 
Hanfeatick  League. 

Conscience,  how  far  the  general  and  unerring  Rule  of 
Moral  Conduct,  i.  51,  52,  87-Does  not  compel  all  Man- 
kind to  the  obfervance  of  the  fame  fcheme  of  morals,  i. 
88,  91. 

Consent,  neceffary  to  the  Security  of  Society,  in  points 
doubtful  by  the  Law  of  Nature,  ii.  232. 

Consul,  the  Cuftom  of  eitablifhing,  arofe  from  Convention, 
ii.  331. 

Conventions,  See  Treaties  -A  full  inftance  of  their  forming 
part  of  the  Law  of  Nations,  ii.  35 1,  2. 

Cottci;,  Sir  Robert,  his  Reafoning  on  the  Precedency  of 
Nations,  ii.  369,  370-examined,  ii.  370,  &c. 

Council  of  Lyons,  the  firfl ;  caufe  and  effect  of,  and  pro- 
ceedings at,  ii.  59 — 71-Members  of,  ii.  61,  2. 

. i the  Second ;  Members  of,  ii,  72,  3-Pro- 

ceedings  at,  ii.  73. 

>■■  Trullanean  ;    See  T. 


Councils,  General;  their  acknowledged  power  in  CJiriften- 
dom  from  the  Xlth  to  XVth  Century,  ii.  6y,  8,  9,  71, 
74,  5-held  of  right  as  often  as  the  Jubilees,  ii.  73-Their 
controul  over  the  Papacy,  ii.  75-even  to  depofition,  ii.  77-— 
103-Not  to  be  affembled  without  the  Pope's  Confent,  ij, 
103. 

Croo4tart>  a  Soldier  of  Fortune,  i.  311. 

Crusades^ 
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Crusades,  Origin  of,  i.  140-their  influence  on  the  Law  of 
Nations,  ii.  130,  i-in  producing  a  new  and   perpetual 
caufe  for  War  againft  the  enemies  of  Chriftianity  ;  and 
for  peace  among  its  friends,  ii.  131-inftanced  in  the  cafe 
of  Spain,  ii.  132-Portugal,  ii.  133-Germany  and  France, 
ii.  133,  &c.-in  the  Crufade  againil  Saladin,  ii.  134,  5-of 
St.  Lewis,  ii.  135. 
Barbarity  with  which  they  were  conducted,  ii.  136 — 142- 
inftanced  in    the  death  of  the  Prince  of  Antioch,   ii. 
137,  8-Pieul  de  Ragonet,  ii.  138  -  Maflaere  of  the  Pri- 
soners atPtolemais  by  Richard  L  ii.  138,  9-caufe  of  this 
barbarity,  \i.  140,  I. 
Confidered  as  meritorious  and  expiatory  in  Monarchs,  ii. 
142,  3-undertaken,  by   children,  ii.  143,  4 -by  the  Pa£- 
toureux  or  fhepherds,  ii.  144 — 6-decline  of,  ii.  146— • 
150-a  mean  of  getting  rid  of  the  banditti  of  a  Nation, 
ii.  147-againft  Hereticks,  ii.  150 — 153  ;  468 — 472,  3. 
Custom,  has  a  confiderable  effect  upon  Morals,  i.  115: 
Czar  ofRuflia,  meaning  of  the  Term,  ii.  $95. 

D. 

Danes   and  Normans,    principle  of  their  exacting  tribute 

from  other  Nations,  i.  221. 
Danes,  their  Law  as  to  Salvage,  ii.  343. 
Deadly  Feud  ;    See  Feud. 
J)e  at h,  violent  defired  by  the  Celts  and  Scandinavians  as 

honourable,  i.  203,  &c. 
Dejotarus,  K.  ofGalatia,  his  cafe,  how  far  applicable  to 

the  Queftion  of  the  inviolability  of  Sovereigns  out  of 

their  own  territories,  ii.  581. 
Divorce,  power  of  the  Pope  as  to,  ii.  43;  254 — 6. 
Doge  of  Venice,  origin  of  his  wedding  the  Adriatic  with  a 

Ring,  ii.  no. 
Dqnner  sa  foi,  the  term  made  ufe  of  when  a  perfon  agreed 

to  remain  prifoner  of  War,  i.  304,  and  n. 
£>.ruids,  their  Cruelty  to  Prifoners  of  War,  i,  206. 

e  j.  DucangEj 
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Ducange,  a  pofition  of  his  as  to  the  Right  of  private  war, 
i.  345,  6. 

Duel,  diitinct  from  the  Right  of  private  war,  i.  354,  n. 
one  mode  of  terminating  fuch  War  ;  and  the  reafon,  i. 
357,8.  See  Chivalry -Oath  adminiflered  by  the  War- 
dens of  the  Lifts,  ii.  224-Ceremonies  on  a  defeat,  ii. 
224,  5. -Reward  of  the  Conquerors,  ii.  224,  5. 

Dumourier,  a  Soldier  of  Fortune,  ii.  314. 

E. 
Ecclesiastical  Eftablifhments,  their  effect  on  the  Law  of 
Nations,  Cap.  13.  ii.  p.  1,  &c.  See  Religion  (Chriftian). 
Ecclesiastics,  had  the  right  of  private  war,  i.  365,  6,  n. 
Ecspondi  what,  i.  183. 

Edward  III.  his  Appeal  to  Chrillendom  againil  John  K.  of 
France,  i.  326.     See  Appeal.     Ceremony  of  his  homage 

to  Philip  of  Valois,  i.  372. Appeal  of  Edward  to  the 

Pope  againft  Philip,  ii.  49,  50. -See  Chivalry. 
Edward  IV.  his  conference  with  Lewis  XI.  at  Picquigny, 

i.  279. 
Edward  the  Black  Prince,  his  conduct  to  the   Envoys  of 

Charles  V.  of  France,  i.  281.     See  Chivalry. 
Edward  VI.  his  famous  Letter  in  favour  of  Commerce  and 

Navigation,  ii.  352 — 5. 
Elective  Government;   See  Government. 
Elizabeth  Q^of  England;  Head  of  the  Proteftants,  ii.  470- 
Her  Letter  to  Henry  IV.  of  France  on  his  change  of 
Religion,  ib.  n. 
Embassies*     See  AmbafTadors. 
Emperors  and  Kings,  diftinction  between.     See  Kings. 

< their  Privilege  of  prefiding  over  Councils,  ii.  58, 

- 1 »  and  Popes,    their  mutual  jealoufy  of  each  other, 

i.  276,  7.     See  Pope. 
Emperor  of  Germany,  this  title  inaccurate;    is  properly 
King  of  Germany  and  Emperor  of  the  Romans,  ii.  386. 
His   ftije   an  I   title,    Elefted  Roman    Emperor    and  King  of 
Germany,  ii.  441.  See  Kings. 

1  Emperor 
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Emperor  of  Germany. 

»  Caufe  of  his  precedence  in  Europe  invefKgated  and 

examined,  ii.  396 — 442. 

owing    to  the  accident  of  his    fucceflion  to    the 


Roman  Sceptre  as  fwayed  by  the  Weftern  Emperors ; 
which  took  place  under  Charlemagne  in  800 ;  ii.  396. 
See  422,  3. 
Queftions  arifing  thereon,  1.  As  to  the  revival  of  the  old 
Weftern  Roman  Empire-2.  What  rights  were  renovated 
with  the  title -and  3.  The  affinity  between  the  Kingdom 
of  Germany  and  the  Roman  Empire,  ii.  396,  7. 

1.  The  Weftern  Empire  was  revived  in  the  perfon  of 
Charlemagne,  by  the  Eleftion  of  the  Roman  people; 
ii.  397,  8;  424,  5.. 

2.  The  Rights  renovated  in  the  perfon  of  the  Emperors 
difputable,  ii.  398-arofe  from  the  remarkable  union  of 
dominion  in  Charlemagne,  ii.  399-Idea  that  the  Emperor 
was  the  temporal,  as  the  Pope  the  fpiritual,  head  of 
Europe,  ii.  400-exprefsly  acknowledged  by  fome  Na- 
tions, and  tacitly  allowed  by  others,  ii.  400-By  the 
Englifh  under  Henry  II.  and  Richard  I.  ii.  401.-A&  of 
Sovereignty  exercifed  by  the  Emperor  Sigifmund  in 
France,  ii.  401-one  proof  of  thefe  pretenfions  the  power 
of  creating  Notaries,  ii.  402,  3-High  Ideas  of  the  Im- 
perial Prerogatives,  ii.  402 — 5-afferted  with  a  view  to 
the  enlargement  of  the  Empire,  ii.  405-ReMed  by  Ed- 
ward III.  of  England,  ii.  406-and  Henry  V.  ii.  407-* 
Salutation  of  his  foot  by  inferior  Monarchs,  ii.  406. 

His  power  of  creating  Kings,  ii.  408,  9-how  far  the 
inftance  of  Pruffia  applies,  ii.  409 — 414-of  Hungary, 
ii.  415,6-generally  confined  to  the  VafTals  of  the  Em- 
peror, ii.  415-whether  this  power  ftill  remains,  ii. 
416 — 420-Cafe  of  the  King  of  Bohemia  confidered,  ii. 
416 — 419.     See  Kings. 

3.  Real  Nature  of  the  Imperial  Dignity  and  its  prefent 
affinity  with  Germany,  ii.  420 — 442 -the  territories  of 

the 
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the  German  Monarch  not  the  genuine  remains  of  the  old 
Roman  Empire,  ii.  421,  &c.-Acceffion  of  Charlemagne 
to  the  Imperial  dignity,  ii.  423— 6-who  held  almoft  all 
his  poffeffions  by  different  titles,  ii.  426-varioirs  Kings 
fucceeded  to  the  Empire,  till  Otho  I.  or  the  Great, 
brought  back  the  Imperial  dignity  to  the  family  of 
Germany,  ii.  427—431. 
When  and  how  the  Gerraanick  Kingdom  and  the  Roman 
Empire  were  united,  ii.  43 8-byaclualConvention  between 
the  Romans  under  Pope  Adrian  III.  with  Otho  the  Great, 
ii.  438. 
The  Remarkable  Conftitution  of  the  Empire,  ii.  439-The 
Titles  and  Sovereignties  of  the  Kingdom  of  Germany 
and  the  Roman  Empire,  ftill  remain,  abllra&edly,  diftinct, 
ii.  440,  1. 
Empire,  Princes  of,  by  what  means  they  have  continued  to 

be  Sovereigns,  i.  360. 
England  more  regular  than  other  nations  in  their  Laws  of 
war  from  the  nth  to  the  15th  Century,  i.  266,  7-fo,  as 
to  their  private  Wars,  i.  362 — .5. 
Enspondi  what,  i.  182. 
Entius,  K.  of  Sardinia,  could  ncrt  obtain  his  ranfom ;  andl 

why  ;  i.  301. 
Escheat  of  Fiefs  to  the  Supreme  Sovereign  under  the  Feudal 
Syftem,  i.  383,  &c.-Difputes  as  to,  how  decided,  i.  389- 
Inftances  of,  in  the  cafe  of,   the  Earldom  of  Provence, 
i.  39o.-Artois    and   Burgundy,  i.  391-Milan,  i.  391,  2- 
Thefe  Efcheats  part  of  the  Law  of  Nations  in  Europe  as 
affected  by  the  Feudal  Syftem,  i.  393 — 5. 
Europe,  conndered  as  a  Republick  of  States,  i.  149,  163,  5  ; 
ii.  55 — 73-change  caufed  in  this  particular  by  the  Lu- 
theran Reformation,  ii.  466,  &c. 
Excommunication.     See  Pope. 


F. 

Faidze.    See  Feud  (Deadly), 


Falconer^ 
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Falconer,    Dr.    his   reafoning  on    the    principle    of    the 
Grecian   Law  of  Nations,  i.   195,  6-the  juftnefs    of  it 
examined,  i.  196,  200. 
Feud    (Deadly)    its  Origin,    i.  341 — 343-v-'ho    implicated 

therein,  i.  349,  35°'  2>  3- 
Feudal  Syftem,    its   influence  on  the   Law    of  Nations  in 
Europe,  i.  Cap.  XL  p.  329.  332,  3-Cap.  XII.  i.  p.  337- 
Its   moll   obvious   effects ;    to  multiply  the   number  of 
Sovereign  States,  i.  339-to  give  a  right  of  interference 
to  nations  with  each  other,  i.  367.     See  Efcheat;  Pri- 
vate War. 
Fiefs  and  Arriere-fiefs,  creation  of,  over  the  Weftern  Coun- 
tries, i.  367-8. 
—  Efcheat  of;    See  Efcheat. 
Fleury  Abbe,  his  obfervations  on   the  Ball   U nam  San  clam 

examined,  ii.  99. 
Forfeiture  of  the  real  Sovereign  power,  can  never  legally 

or  conftitutionally  happen,  ii.  510 — 514. 

Foster,  his  opinion  as  to  the  inviolability  of  AmbafTadors 

by  the  law  of  England,  ii.  540,  1 -examined,  ii.  542,  &c. 

Fowkes  de  Breaute,  his  refinance  to  the  Civil  Power,  i.  3 57. 

France,  the  parent  of  many  kingdoms,  i.  3  58,  ^.-Origin  of 

the  States-General  there,  ii.  97.     See  French. 
P&ancis  I.  not  the   firft  ChrifHan  Sovereign,  who  entered 
into  alliance  with  the  Turks,  i.  167  :  ii.  334-his  breach 
of  the  Treaty  with  Charles  V.  to  be  attributed  to  the  im- 
perfection of  the  Law  of  Nations,  ii.  599 — 601. 
Fraternity  of  Arms.     See  Chivalry. 
Frederick   of  Auftria,  his  unjuft  punifhment,  i.  257.     See 

Conraddin. 
Frederick  II.  Emperor,  and  Innocent.  IV.  (Pope)  the  con- 
tell  between  them,  and  the  decifion  of  the  nrit  Council  of 
Lyons  thereon,  ii.  59 — 71. 
French  Republic  withdrew  from  the  obfervance  of  the 
Law  of  Nations;  and  how;  i.  183  :  ii.  238;  357-opinion 
that  the  bounds  of  its  Empire  had  been  marked  out  by 

Nature, 
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v  Nature,  i.  7 8-its  departure  From  humanity,  i.  i53,«.-m, 
the  decree  for  the  flaughter  of  prifoners,  ii.  172,  3-its 
contempt  for  the  Chriftian  Religion,  one  caufe  of  its 
crimes,  ii.  7,  8.     See  Genet ;  Atbeifm. 

French,  their  Conftitution  of  1791,  imperfect;  in  the  at- 
tempt to  deftroy  the  inviolability  of  the  Sovereign 
power,  ii.  511,  12. 

G. 

Garrison  befieged,    relieving;  under  what  circumftances 
confidered  as  contrary  to  the  Laws  of  War,  between  the 
nth  and  the  15th  Century,  i.  264-defending,  punifhed  : 
by  the  Conqueror,  zV/.-See  Generals ;  Prifoners. 

■  Origin  of  agreeing  to  furrender  in  cafe  afliftance 

does  not  arrive  in  a  certain  time,  ii.  225,  6-Inftances  of; 
in  the  Sie^e  of  Breft  in  1373;  ii.  226,  9-Derval  and 
Moiffac;  ii.  229-Harfleur  in  141 5  ;  Bourdeaux  in  145 1  ; 
ii.  229. 

Generals  of  the  enemy  when  taken  prifoners,  how  cruelly 
treated  by  the  Romans,  i.  189,  190.  (See  Triumph)-by 
the  Goths,  i.  223,  4-under  the  European  Law  of  Na- 
tions from  the  nth  to  the  15th  Century,  i.  260 — 263. 

Genet,  The  French  Republican  Envoy  to  America;  Cafe 
of  his  Renunciation  of  the  Law  of  Nations,  i.  161. 

Genoa,  Republic  of,  not  allowed  to  rank  with  the  Monarchs 
of  Europe,  ii.  449,  450. 

Geographical  Situation  of  Nations,  its  effect,  i.  137,  8; 
ii.  316. 

Germans,  Antient,  their  Predatory  expeditions,  i.  218. 

German  States  confederation  of,  its  bafis  the  Golden  Bull, 
ii.  274. 

Germany,  Emperor  of.     See  E. 

Gibbon,  his  praife  of  general  toleration,  how  far  juft,  ii. 
9,  10. 

Gift,  deed  of,  alienation  of  dominions  of  Sovereigns  by; 

inftanced  in  the  cafe  of  Dauphiny,  Aries,  ThefTalonica, 

ii.  263,  4-  n. 

Goldew 


THE    PRINCIPAL    MATTERS.       lxxvii 

Golden  Bull,  Regulations  by,  as  to  declaring  War  among 
the  German  Princes,  ii.  210,  I  i-Bafis  of  their  confedera- 
tion, ii,  274. 

Goths;    See  Scandinavians. 

Government,  coeval  with  the  exiftence  of  Mankind,  i.  21- 
Right  of  the  People  to  overthrow,  a  pernicious  maxim, 
i.  86-  Ele&ive,  vices  of,  i.  359. 

Great  Company,  a  Band  of  Mercenary  Soldiers  in  the  14th 
Century,  who  rendered  themfelves  independent,  ii, 
301—3. 

Greeks,  Law  of  Nations  as  obferved  by,  Chap  VI.  i.  p. 
!yi — 184-Caufe  of  their  differing  in  Principle  from  the 
Romans,  as  to  this  Law  examined,  i.  195 — 200. 

Gregory  VII.  (Pope)  founder  of  the  Papal  Ufurpations, 
i.  344  ;  ii.  86,  7  -  his  proceedings  againft  the  Emperour 
Henry  IV.  ii.  88 — 91.     See  Pope. 

Grotius,  his  confutation  of  Carneades,  i.  72  -  inconfiftency 
of  his  conduct  with  his  Argument,  on  the  Precedency  of 
Nations,  ii.  372,  3. 

»  Founder  of  the  prefent  Regularity  of  the  Law  of 

Nations,  ii.  604-Origin  of  his  Treatife  De  Jure  Belli 
&  Pacis,  ii.  614—  616-why  fo  called,  ii.  622-his  con- 
finement and  caufe  thereof,  ii.  616,  17-his  efcape  by  the 
afliftance  of  his  wife,  ii.  618 -her  Character,  ii.  617- 
Method  he  purfued  in  forming  his  work,  ii.  618,  19- 
!  The  Elector  Palatine  Charles  Lewis,  the  firft  real  patron 
of  his  treatife,  ii.  620-Oppofition  to  its  tenets,  ii.  620- 
unfuccefsful,  ii.  621 -Works  of  Puffendorf  and  Vatte! 
founded  on  his  Treatife,  ii.  622 — 5-defccls  of  that  Trea- 
tife, ii.  622,  3,  4. 
Gueldres  Duke  of,   his  good  faith,  as  a  Knight,  on  his 

Capture,  ii.  18(3 — 8. 
Guescelin,  Bertrand  du,  Ms  furrender  as  Prifoner  of  War, 
i.  304.  ».-his  Ranfom,  i.  306;  ii.  166 — 8;    180;    204- 
Capture  of  his  Brother  by  Thomas  of  Canterbury  during 
£  truce,  i.  312—314;  ii.  168-  his  Separation  with  De 

Cal  verley# 
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Calverley,  his  Brother  in  Arms,  ii.  202,  3.  See  Chivalry,' 
Leader  of  the  Companies,  11.  309  -  his   cruelty  to  Avig- 
non and  the  Pope,  ii.  309. 

Guise,  Duke  of,  his  infraction  of  the  Law  of  Nations,  i.  145* 

Gyllenburc,  the  Swedifh  Ambaffador  in  England,  his 
Cafe,  ii.  548,  550. 

H. 

Hair,  deprivation  of,  a  fign  of  difgrace,  i.  247. 

Hale,  his  opinion  as  to  the  privileges  of  AmbafTadors  under 
the  Englifh  Law  ;  examined,  ii.  534,  5  :  540,  1,  2,  &c.  553. 

Hanseatic  League,  remarks  on  the  nature  of,  ii.  276,  7- 
The  AiTcciation  artificial,  ii.  277-The  members  of  it 
in  general  not  independent,  ii.  277-Originally  formed 
for  commercial  purpofes,  ii.  277 -Cities  that  compofed 
the  alliance,  ii.  278-fingly  dependent,  but  collectively 
independent  ii.  279  -  extended  its  views  to  Sovereign 
power,  ii.  279-The  queftion  whether  it  was  a  Society  of 
Merchants,  or  a  Sovereign  power,  confidered,  ii.  280 — 
290-how  it  arofe,  ii.  281 -if  not  Sovereign,  it  exercifed 
the  rights  of  Sovereignty,  ii.  282-Inftanced  in  their  war 
with  Denmark  in  1361,  ii.  282-in  the  15th  century,  ii, 
283,  4-in  various  Acts  of  Sovereignty,  ii.  285-in  their 
treaties,  ii.  286-particularly  that  ofUtreoht  in  1474;  ii». 
287— "9-Its  annihilation,  ii.  290. 

Happiness  the  end  of  Moral  Philofophy,  i.  116 — 119. 

Harold  Duke  of  WeiTex,  cafe  of  his  detention  in  Nor- 
mandy, though  driven  on  the  coaft  by  a  ftorm,  i.  269. 

Hastings,  Battle  of,  its  confequences  to  England,  i.  333. 

Henry  II.  of  England,  his  affecting  Appeal  againfl  his  Sons 
to  Pope  i\lexander,  ii.  46. 

— III.  of  England,  his  acceptance  of  the  Crown  of  Sicily  and 
Naples,  for  his  Son,  ii.  119,  120. 

— IV.  Emperour,  his  conteil  with  Pope  Gregory  VII.  i£, 
83 — 91,  n. 

— VI.  Emperour,  his  cruelty  to  the  hoftages  in  his  power,  i. 

289-Interference  of  the  Pope  with,  in  favour  of  Tancred 

K..  of  Sicily's  daughters,  ii.  48. 

Henry 
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Henry  VII.  Emperor;    See  Celeftine  III. 

Heraclius,  his  regard  to  the  Chriftian  Law  of  Nations  and 
Religion,  i.  231. 

Heraldry  originated  from  Chivalry,  ii.  194. 

Heralds,  their  rights  enjoyed  under  the  Law  of  Nations,  1. 
287-frequently  difregarded  in  the  period   between, the 
nth  and  15th  Century,  i.  286 — 288-the  inftruments  of 
declaring  war,  ii.  207 — 9;  214. 
College  of,  among  the  Romans,  i.  189. 

High  Justice,  Power  of  Life  and  Death,  i.  356. 

Highland  Chiefs,  were  the  laft  whopoffeffed  the  right  of 
Private  War  in  Europe,  i.  362. 

Hildebrand  ;    See  Gregory  VII. 

Hobbes,  his  Opinion  on  the  State  of  Nature,  i.  72.  (See 
State  of  Nature)   ii.  611. 

Holland,  when  firft  allowed  to  rank  among  the  Monarchies 
of  Europe,  ii.  451. 

Homage,  Ceremony  of,  degrading,  when  to  be  performed  by 
independent  Sovereigns,  i.  37 1 — 374.     See  Kings. 

Hospitality,  Laws  of,  refpected  by  many  favage  and  fe- 
rocious Nations,  i.  232,  3-enforced  by  the  Chriftian  Re- 
ligion, ii.  13,  14. 

Hostages,  Prifoners  of  War  confidered  as,  i.  254 — 256- 
cruelties  exercifed  towards,  from  the  nth  to  the  15th 
Century,  i.  288 — 293. 

— for  Prifoners  on  Parole,  ii.  180. 

How  el,  his  Arguments  on  the  Precedency  of  Nations,  ii. 
380,  n. 

Human  Sacrifices,  among  Savage  Nations,  i.  83-under  Na- 
tural Religion,  i.  103,  104,  n. 

Hungarians,  their  Law  in  favour  of  Strangers,  ii.  13,  14- 

of  Slaves,  ii.  29. 
Huns,  their  devaluations  of  the  Roman  Empire,  i.  212  ;  214: 
215-Fabled  Origin  of,  i.  216. 


I.—T. 
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I.-J. 

James,  Son  of  Robert  K.  of  Scotland,  his  detention  by  Henry 

IV.  of  England,  i.  272,  310. 
Jerusalem    confidered    by  tjie  Turks   as   defiled   by   the 
ChrifHans,  ii.  140.  * 

Its  defence,  fuppofed  to  be  the  duty  of  every  Chriftian,  ii. 
142,  6.  See  Crufades. 
Jews,  though  difperfed  over  the  earth,  yet  retaining  fome 
chara&eriflic  marks  of  a  diitincl  nation,  ii.  127-the  ab- 
horrence they  were  held  in,  and  the  perfecutions  they 
fuffered,  from  the  nth  to  the  15th  Century,  ii.  127— 
130  and  n. 
Incestuous  Marriages,  fanclioned  by  various  Nations  as 

not  contrary  to  Natural  Law,  i.  75. 
Inequality   of  Mankind,  principle  of  the  Scandinavian 

Law  of  Nations,  i.  209. 
Infidels,  right  of  conquering,  in  order  to  convert  them, 
when  part  of  the  European  Law  of  Nations,  ii.  109— 
116-Treaties  with,  i.  167.     See  Treaties. 
In  gel  ram  de  Nog  en  t,  his  cafe,  how  applicable  to  the  ques- 
tion of  the  Inviolability  of  Sovereigns,  ii.  594. 
Innate    Knowledge  of  Right  and  Wrong,  how  connected 

with  Confcience,  under  Natural  Law,  i.  89. 
Innocent  IV.  (Pope)  his  conteft  with  Frederick II.  and  the 
decifion  of  the  hril  Council  of  Lyons  thereon,  ii.  59 — 71. 
Interdict  of  the  Pope,  its  effect  in  enforcing  Treaties, 

ii.  54. 
Inviolability  of   Ambassadors,    fully  confidered,    ii. 
486 — 564. 

— — — . In  the  cafe  of  Leflie, 

Biihop  of  Rofs,  AmbafTador  of  Mary  Q^  of  Scots,  ii. 
486 — 492-Opinion  of  the  Englifh  Civilians  thereon,  ii. 
487 — 490  :  (wherein  of,  AmbafTadors,  procuring  Infur- 
reftion,  ii.  487,  8  -  of  a  depofed  Prince,  ii,  488  -  of  a 
Prince    detained,  ii.   488,  9 -forbidding  an   AmbanV 

dor, 
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dor,  ii.  489, 490 -an  Ambaflkdor's    abetting   Treafon* 
ii.  490.) — This  opinion  difputed,  ii.  492 ;  539* 

Inviolability  qf  Ambassadors,  two-fold;  as  to  their 
protection  and  privileges ;  and  their  exemption  from  the 
civil  and  criminal  laws  of  the  country  they  are  fent  to, 
ii.  493,  4-confidered,  ii.  494,  5-Examples  of,  and  confe- 
quences  of  the  violation  of  this  right,  ii.  495— 7-how 
fuch  violation  is  punifhed,  ii.  503,  5. 

»■<  ■  ■  ■ ■  1 —  Rule  of,  in  Civil  mat- 
ters j  to  bellow  every  privilege  the  want  of  which  would 
interfere  with  the  purpofes  of  the  Embafiy,  ii.  49^-ex- 
tended  to  his  fuite>  z'£.-not  unjuft,  becaufe  known,  i^.-in 
England,  under  Stat,  7  An.  c.  12;  ii.  498-Origin  of  that 
Aft,  ii.  499-Obfervations  on,  ii.  501— 3-Cafe  of  Phil. 
Weifeman  and  a  Daniih  Ambafiador,  ii.  503-^5. 
■  ■     '           -  1  1       1           In    Criminal    Cafes, 


ii.  506  -  Reafonings  on,  ii.  507.  (See  Inviolability  of 
Sovereigns)  -confined  folely  to  exemption  from  the  juris- 
diction of  the  tribunals  of  the  country  where  he  refides 
as  Ambafiador,  ii.  515;  545-Reafons  thereof;  from  his 
character,  and  the  freedom  neceflary  to  the  exercife  o£ 
his  powers,  ii.  516 — 5 19- Authors  in  fupport  of  this 
pofition,  ii.  5 19  and  n. — 521. 

Practice  of  Europe  in 


favour  of,  ii.  521,  &c.-Inftanced  in  many  cafes:  viz. 
Mendoza,  the  Spanifli  Ambafiador  to  England  in  1584, 
ii.  522,  3-L'Aubefpine,  French  Ambafiador  three  years 
afterwards,  ii.  523,  4-Comte  de  Rochpot,  French  Am- 
bafiador to  Spain  in  1601,  ii.  525-De  Zuniga,  Spanifh 
Amb.  to  France  under  Henry  IV.  ii.  525-A  Secretary  to 
another  Spanifli  Amb.  in  the  fame  King's  time,  ii.  526- 
An  Attendant  of  Rofny  (Sully)  French  Amb.  in  Eng- 
land in  1603  ;  ii.  526-Bedmar,  Spaniih  Amb.  at  Venice, 
ii.  527-Inoyofa  and  Colonna,  Spaniih.  Amb.  to  England 
under  Jac.  I.  ii.  527,  9-A  Domeftic  of  De  Thou,  French 
Amb.  at  the  Hague,  ii.  529,  530-One  of  the  fuite  of  a 
Spaniih  Amb,  ;o  France  in  1666,  ii.  530,  i.-De  Bafs, 
f  French 
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French  Amb.  to  Cromwell  in  1654,  ii.  531-Spanifh  Amb, 
to  Charles  II.  of  England,  ii.  532-This  right  fometimes 
acknowledged  even  by  the  Turks,  ii.  532-Reafoningson, 
by  Englifh  Lawyers ;  Coke,  ii.  533-Comyns,  ii.  50Z, 
534~Hale,534,  540, 1  -  Fofter,  540 — 2-examined,  542 — 5- 
Cafe  of  Don  Pantaleon  Sa,  whether  contrary  to  the  above 
practice,  ii.  5  3  5..     See  Ambaffadors. 

Inviolability  of  Ambassadors,  as  relates  to  States 
through  which  they  pafs,  ii.  556 — 564-maintained  by 
Vattel,  ii.  556-On  the  Cafe  of  Rincon  and  Frigoze,  Am- 
bafladors  of  Francis  I.  of  France,  ii.  557-denied  by  all 
other  authors,  who  hold  that  very  cafe  not  to  be  an  in- 
fringement of  the  Law  of  Nations,  ii.  558 — 560-and  by 
many  other  cafes  ;  viz.  Saint  Andre,  Ambaff.  of  Henry  II. 
of  France  to  Ed  ward  VI.  of  England,  ii.  560,  1 -Ambaff. 
ofSelim  II.  ii.  56i-of  the  Republic  of  Poland,  ii.  561,2- 
of  France  to  Scotland,  ii.  562-of  Venice  to  Great-Britain, 
ii.  562, 3  -  all  detained,  or  commanded  to  depart,  by  States 
through  which  they  pafled — And  of  the  Portuguefe  Am- 
baflador  to  the  States  paffing  through  England  in  1641* 
ii.  563. 

Inviolability  of  Sovereign  Powers, 

Principle  of,  ii.  507-neceflity  of,  ii.  508-part  of  their  very 
being,  ii.  507-caufeof  their  independence,  ii.  510 — 512- 
confidered  in  the  cafe  of  a  Public  Functionary,  ii.  508— - 
514-If  a  radical,  an  incurable,  defect  in  all  Governments, 
ii.  509,  510-admits  of  no  Judge,  ii.  510 — 512-N0  conjli- 
tutional  remedy  againft,  in  England,  ii.  5 10-or  any  where, 
ii.  510 — 5 1 2-Refource,  in  cafes  of  neceffity,  not  in  the- 
Laiv,  but  in  the  violation  of  it,  ii.  512, 13-Inftanced  in 
the  Engliih  Revolution,  ii.  513,.  14.     See  R. 

1     "  ■    ■  Cafe  -of  Mary,  Queen 

of  Scots,  confidered  at  length,  ii.  564 — 599.     See  M. 

■      how  this  Inviolability 


in  the  cafe  of  a  Monarch  is  affected  by  his  refidence  in 
a  foreign  country,  ii.  570. — 509-This  queiHon  Hated  un- 
fairly 
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fairly  in  the  cafe  of  Mary  Q^of  Scots,  ii.  577,  589- 
Opinion  of  the  Civilians  thereon,  ii.  578,9:    593,4-exa- 
mined,  594,  6- Why  it  mould  not  be  allowed,  ii.  596,  8. 
Joan  D'Arc,  quelHon  as  to  her  punifhment,  i.  2 62-her  fur- 
render  as  Prifoner  of  War,  i.  304,  «.-Sale  of,  as  fuch, 

i-3i7- 
Joan,  Queen  of  Naples,  cafe  of  her  punifhment,  i.  260-How 

applicable  to  the  queftion  of  the  Inviolability  of  Sove- 
reigns, ii.  583. 

John,  King  of  England,  effect  of  his  being  excommunicated 
by  the  Pope,  ii.  39, 40.     See  Pope  ;  Appeal ;  Chivalry. 

Joh  n  II.  K.  of  France,  price  of  his  ranfom,  i.  299.  See  i.  3 14- 
his  Crufade,  ii.  146,  7-his  Sentiments  of  Honour,  ii.  175. 

Isidor,  the  Collection  of  the  Decrees  of  General  Councils 
attributed  to  him,  forged,  ii.  78, 9-The  contents  of  that 
forged  collection  the  foundation  of  the  papal  ufurpations, 
ii.  82 — 84-The  real  author  of  this  forgery  not  certainly 
known,  ii.  85  and  ».-its  detection,  ii.  86  and  n. 

Italians,  cruelty  of  their  Laws  of  War,  from  the  nth  to 
the  15th  Century,  i.  245.  8. 

JusALBiNATus,a  proof  of  the  inhumanity  of  the  early  Law 
of  Nations,  i.  235. 

K. 

Keel-hauling,  Olaus  -  Magnus's  minute  defcription  of, 
ii.351,;/. 

Kings,  distinction  between  them  and  Emperors,  ii.  387- 
whence  it  arofe,  ii.  387— 8-is  really  in  favour  of  Kings, 
ii.  388-meaning  of  the  term,  ii.  388 — 390-Divided  by 
Coke,  into  Independent  or  Paramount,  and  Homagers 
or  Feudataries,  ii.  390, 1  -  Anointed  and  not  anointed, 
ii.  406,  7-The  title  of  Emperor  affumed  by  many  Kings, 
particularly  of  England,  ii.  392 — 4-applied  to  Cromwell, 
ii.  394-aflumed  by  the  Monarchs  of  France,  Spain  and 
Ruffia,  ii.  394,  5-N0  natural  pre-eminence  attached  to 
either,  ii.  395,  6.    See  Emperor  of  Germany. 

iz  Kings, 


lxxxlv      ALPHABETICAL   TABLE    OF 

King,  of  the  Ifles  of  Wight,  Guernfey  and  Jerfey,  Bean- 
champ,  E.  of  Warwick,  created  by  Henry  VI.  ii.  418. 
Of  Man,  legally  Royal,  ii.  419  and  «. 
Knights  and  Knighthood.     See  Chivalry. 

Their  qualifications,^.  159 — 161-Chriftianity  one,  ii.  161. 
Degradation  of,  the  ceremony  attending,  ii.  166,  7. 
Dubbing  or  adopting,  origin  and  ceremony  of,  ii.  188— 

191.     See  Chivalry. 
Companions  of  the  fame  order  could  not  fight  againft  each 

other  without  leave  of  the  Sovereign,  ii.  192. 
Of  Gratitude,  ii.  206. 
Knoll  ys,  Robert,  Lord  of  the  CafHe  of  Derval,  his  conduct 

in  a  cafe  of  Sponjto,  i.  289- — 292. 
Kfv/fltcc,  or  Secret  Laws  of  the  Spartans  as  to  Slaves,  i.  i8ij 
225. 

L. 

Labeo,  Q^F.  his  difgraceful  quibble  on  the   Capitulation 
with  Antiochus,  i.  192  and  n. 

La ngobards, fabulous  account  of,  i.  2 1 7. 

Later  an  Council,  (Third)  decree  of,  againft  the  flavery  of 
Chriftians,  ii.  31. 

Law  of  Nations, 

What  it  is  ;  Cap.  I.  i.  p.  1,  &c.  See  p.  24,  25. 
Charatteriflic  diftinttion  between  that,  and,  the  Civil  or 
Municipal  Law,  i.  3,  32,  33 -not  antiently  well  under- 
stood, i.  220  -  inftance  of  refemblance  between  thofc 
Laws,  ii.  239,  240- Whether  it  is  merely  the  Law  of  Na- 
ture, or  compofed  of  pofitive  inftitutions,  i.  4-Names 
of  Authors  pro  and  con.  i. 4 -Summary  of  the  arguments 
ufed  to  fhew  that  it  is  merely  the  Law  of  Nature,  i.  5 — 9- 
The  reafons  for  queftioning  thofe  arguments,  i.  9,  &c. 
Particulars  in  which  the  Law  of  Nature  and  of  Nations 
differ,  i.9, 13,18,  19  -general  dilUnttions  between  thofe 
Laws,  i.  15,  19,  23* 

3  ia 
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In  general,  founded  on  cuftom,  i.  22,  26-In  cafes  without 
precedent,  it  may  be  faid  to  be  the  Law  of  Nature,  i.  24. 
Law  of  Nations,  Secondary,  what,  i.  29. 

May  be  confidered  as  the  Law  of  Nature,  modified  by  the 

Cuftoms  of  Nations,  i.  24,  25,  35. 
Breach  of,  how  remedied,  i.  34,  193. 
Principle  of,  according  to  Montefquieu,  i.  36.     See  ii.  203. 

See  Law  of  Nature  ;  Religion  (Natural.) 
Foundation  of,  i.  Cap.  Ill, 
Neither  Natural   Confcience  nor  Natural  Religion  can 
produce  a  certain  univerfal  Law,  on  which  to  ground 
the  principle  of  a  Law  of  Nations,  for  all  the  world, 
i.  20.     See  i.  36. 
Effect  of  the  Chriftian  Revelation  on  this  Subject,  i.  120, 

125.  ii.  4 — 7.     See  Religion  (Chriftian.) 
Origin  of  the  Obligation  of  the  Law  of  Nations,  i.  126. 
Not  the  Law  of  all  Nations,  but  of  fuch  dalles  as  are 
united  by  fimilar  religions  or  moral  Syftems,  i.  127, 8: 
137:  157:   162,9:   199:  393,5. 
This  proportion  never  before  broadly  advanced,  i.  169. 
In  Europe  and  her  dependencies,  the  moral  Syftem  is 
founded  on  Chriftianity,  i.  128;   162.     See  Religion 
(Chriftian.) 
Not  the  Lavo  of  the  World,  Cap.  IV.  i.  p.  13 1. 

Manners  of  various  Nations  affect  their  intercourfe  with 

each  other,  i.  131,  2-Inftances  thereof,  i.  132,  5. 
The  Laws  of  one  clafs  of  Nations  not  to  be  applied  to 
thofe  of  another  clafs,  i.  135,  7-Circumftances  which 
caufe  fuch  claries,  i.  137,  8.  ii.  474,5,6-Diftinctclafles 
have  diftindl  cuftoms,  i.  139. 
Effect  of  Religion  and  its  Sects  on  this  Law,  i.  139 — 147- 
ii.  466 — 477.  See  Religion  (Chriftian)  -of  the  Balance 
of  Power,  i.  147-Hints  of  many  writers,  that  the 
Law  of  Nations  is  partial,  and  not  univerfal,  viz.  De 
Callieres,  i.  \\<}-Van Bynkerjhoek,  i.  i^O-Vattel,  i.  150,  I- 
Grotim,  Suarez,  1 1 5 1 ,  z-Burlwaqui,  i,  1  $$,$-Montef<iuieu, 
i,  156,  7. 

f$  Hon* 
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Law  of  Nations, 

Hoiv  the  different/ clafjes  of  Nations  may  be  dijlinguijhed,  Cap,  V. 

i.  p.  159;  160, 
On  the  one  hand,  by  their  making  treaties,  entertaining 

embaffies,  deciding  by  one  known  fettled  Rule,  ufing 

the  fame  Cuftoms  and  Religion,  i.  160,  i-or,  on  the 

other,  by  refufing  to  acknowledge  authorities  received 

by  other  States,  i.  161,  n. 
Some  Nations  in  a  kind  of  twilight  between  two  diftin& 

Laws  of  Nations,  i.  162,  3 -Such  formerly  were  the 

Turks,  Ruffians,  Poles  and  Pruffians,  i.  163,  5 -Their  ac- 

ceffion  to  any  diftinct  Law  gradual,  and  generally  by 

Treaty,  as  in  the  cafe  of  the  Porte,  and  very  lately  of 

the  Barbary  States,  i.  165,  8.     See  ii,  331,  2,  4 — 7. 
Hijiory  of,  in  Europe, 

As  objerved  by  the  Greeks  and  Romans,  Cap.  VI.  i.  p.  171  IS 

^.-Variation  between  them,  caufe  of,  i.  195-— aoq-  as 

obferved  by  the  Scandinavians,  Cap.  VII.  i.  p.  201,  &c. 
From  the  fall  of  the  Roman  Empire  to   the  1 1  th   Century, 

Cap.  VIII.  i.  p.  211.     No  known  or  fettled  Code  of 

this  Law  during  that  period,  i.  236. 
From  the  1  \th  to  the  15th  Century,  Cap.  IX.  i.  p.  241. 
An  inftance  (perhaps  the  firft)  in  which  it  was  confidere4 

as  a  Science,  i.  259. 
Improvement  of,  Cap.  X.  i.  231—8.     See  Charlemagne. 
w  under  the  Chriftian  Religion,  arofe  di^. 

re&ly  from  that  Religion,  and  net  from  extraneous 

caufes,  ii.  6—  u. 
Infuence  of  particular  Inftitutions  on;  namely,  the  Feudal 

Syftem  ;  the  Chriftian  Religion ;  Chivalry ;  Treaties ; 

Precedency  of  Nations ;  generally  ftated*  Cap.  XL 

i.  p.  239. 

by  the  Feudal  Syftem,  Cap.XII.  i.p.  337 — 395, 

See  F.  andii.  231, 
.  »  by  Chriilianity,  and  the  Ecclefiaftical  Eftablifh-, 

ments,  Cap.  XIIL  ii.  p  1.  See  Religion  (Chriftian);  an<J 
ii.  231, 

Law 
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jLaw  of  Nations,  Hijlory  of, 
Influence  on, 

by  Chivalry,  Cap.XW.  ii.  p.  155 — 230.  SeeChi- 

-valry,  and  ii.  23*. 

by  Treaties  and  Conventions,  Cap.  XV.  ii.  p.  23 1 


— 358.     See  Treaties. 
under  Rank  and  Claims  of  the  Nations  of  Eu- 
rope, Cap.  XVI.  ii.  359 — 465. 
fliflory  of,  continued  from   l$tb  to  17th  Century,  Cap.  XVII. 

ii.  466^- 605. 
m  in  the  effecT;  of  the  Lutheran  Reformation,  ii.  466— 

474-the  enmity  between  tjie  Mahometans  and  Chrifti- 
ans,ii.  474— 477. 
As  to  Ambafladors,  their  Privileges   and   Immunities, 

ii.  477—^64.   See  AmbafTadors  ;  Inviolability. 
Imperfection  of  this  Law,  even  during  the  laft  mentioned 
period,  ii.  599-inilanced  in  the  cafe  of  Francis  I.  of 
France,  ii.  599 — 601 -in  the  rigour  of  the  Laws  of 
War,  ii.  602-Caufes  of,  ii.  603,  604. 
fn  the  Age  ofGrotius,  Cap.  XVIII.  iL  606,  ufque  ad  fin. 
The  term  Law  of  Nations  vague    and   indeterminate, 
ii.  606- Various  opinions  on,  /^.-Confined  by  many  to  the 
Roman  Civil  Law,  ii.   607 — 9-this  calculated  to   lead 
nations  into  error,  ii.  609-infranced  in  the  debates  on  the 
reftitution  of  Calais  demanded  in  1567,  ii.  610-effect  of 
this  uncertainty,   ii.  612,  13-Early  Writers  on  the  Sub- 
ject; Albericus  Gentilis  ;  Balthazar  A yala,&c.  ii.613,  H* 
See  Grotius  ;  PufFendorf ;  Vattel. 
JLaw  of  Nature, 

Divided  by  fome,  into  abfolute  and  hypothetical,  i.  28,  3P« 

This  method  nugatory,  i.  31,  2. 
The  Obligations  of,  Cap.  II.  i,  p.  35 — 119. 
Concerns  either  animate,  or  inanimate  beings ;  the  former 
governed  either  by  inftinct  or  reafon ;  Man  by  botA> 

to* 
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Law  of  Nature, 

Binding  even  on  Atheifts,  i.  53,  94. 

Unable  of  itfelf  ^o  produce  a  definite  Law  for  all  man-, 
kind,  i.  35. 

Univerfal  and  immutable  in  general  principles ;  but  various 
and  uncertain  in  practice,  i.  35,  40,  53,  56  &  feq+  71 
&f  Jeq.  87,  118,  119. 

A  few  great  principles,  of  univerfal  liability,  i.  71. 

Whether  particular  moral  duties  are  obligatory  from  the 
force  of  natural  lazv,  independent  of  the  revealed  com- 
mands of  the  Deity?  i.  42,  57. 

The  Advocates  for  and  againft  the  above  proportion, 
i.  42,  3-Summary  of  Arguments  in  fupport  of  it,  i.  43— 
56-sexamined,  i.  56  l$feq. 

The  Hiftory  of  Man  the  only  guide  to  thjs  Law,  i.  62,  9. 

To  be  binding  on  all,  muft  be  uniform  and  unwerfally-  re- 
ceived by  mankind,  i.63 — 66;  87;  118,  119. 

Crimes  againft  the  Decalogue  held  by  Suarez  to  be  crimes, 
againft  the  Law  of  Nature,  i.  81 -But  committed  by  all 
Savage  Nations,  i.  Si&feg.  See  Adultery  ;  Children; 
Parents. 

This  Law,  [as  far  as  it  concerns  the  particular  Ramifications  of 
Morality)  either  does  not  now  exift,  or  is  fo  confounded 
with  prejudice  and  cuftom,  as  to  be  no  certain,  fatis- 
fa&ory,  and  unjverfal  rule,  i.  90,  91 -and  cannot  there- 
fore, in  thofe  ramifications,  be  obligatory  upon  «//, 
i  94*  95>  *°7-  See  ii.  337—340. 
See  Religion. 
Leg  at  us,  an  indiftinct  term  to  fignify  an  Ambaffador,  or  a 

Deputy  of  a  Province,  ii.  502,  609. 
JjIislie  (Bp.  of  Rofle)  fee  Inviolability  of  AmbafTadors  -  his 
knowledge  of  the  Law  of  Nations  as  to  the  Right  of 
AmbafTadors,  ii.  491,  2. 
JjKwis  XL  his  conduft  to  Charles  the  Bold,  i,  277, 8 -his 
diftruftful  conference  with  Edward  IV.  i.  279-  his  caprice 
|n  the  ranfom  of  a  prifonetv  i.  307,    See  Chivalry. 

klCINIU^ 
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JjICinius,  his  cafe  how  applicable  to  the  Law  of  Nations  on 

the  Inviolability  of  Sovereigns,  ii.  581,2. 
Lieger  AmbafTadors,  whence  fo  called,  ii.  184, /;. 
Lindesey,  SeeRedeman;  Chivalry. 
Lot h a r.  1  us,  King  of  Lorjain,  his  conteft  with  the  Pope  as 

to  his  Queen,  ii.  43,  4. 
LyiTPRAND,  King  of  the  Lombards,   his   refpecl  for  the 

Chriilian  Religion,  i.  231. 
Luther,  See  Religion  (Chriilian). 
Lyons  ;  why  chofen  for  the  holding  the  firft  Council  there, 

ij.  6i-!-See  Councils, 

M, 

Mackenzie,  Sir  George,  his  opinions  on  the  Precedency  of 
Nations,  ii.  372,  5,  6:  442,  n-,  443,  n. 

Mahometan  Religion,  its  effect  on  the  Law  of  Nations, 
i.  1 39,  145, 6 :  ii.  474,  475,  6.     See  Crufades ;  Treaties. 

■  ! Principle  of,  to  deftroy  its  ene- 

mies, ii.  140,  1 -how  qualified,  ii.  141,  2. 

Mai nf roy,  natural  Son  of  Frederick  II.  his  cruelty  to 
Prelates  taken  in  War,  i.  246. 

Malms  bury  Lord;  permitted  to  quarter  the  Arms  of  the 
Houfes  of  Brandenburg  and  Orange,  ii.  196.  See  Chi- 
valry. 

Man,  Ifle,  Kings  of,  ii.  419. 

Marcomir,  JGng  of  the  Franks,  cafe  of  his  breach  of  Treaty 
with  the  Romans,  i.  220. 

Margaret,  Countefs  of  Richmond,  mother  of  Hen.  VII.  her 
zeal  for  the  Crufades,  ii.  148,  9. 

Marriage,  Treaties  of,  their  effect  on  the  Law  of  Nations, 
ii.  241 — 256-fmall  among  the  Nations  of  Antiquity  and 
Infidel  people  of  modern  times,  ii.  241 -Rights  of  Fe- 
males in  the  German  and  Scythian  Nations,  ii.  241- 
transfer  of  Empires  by  marriage  nearly  peculiar  to 
Europe,  ii.  242-Inftances  of,  in  the  Kingdoms  of  the 
JSforth  and  Weft,  ii.  2^2 -particularly  in  the  Kingdom  of 

Jsfavarre, 
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Navarre,  ii.  243 -Duchy  of  Auftria,  ii.  243,  4-In  Spain 
and  Italy,  ii.  244-France  exempt  from,  by  the  Salic  Law, 
ii.  244-extenfive  effedls  of,  ii.  244,  5-by  which  treaties 
became  necefTary,  ii.  245,  6-Inftances  of;  on  the  mar- 
riage of  John,  K.  of  England,  ii.  246-William,  K.  of 
Sicily  in  1 178,  ii.  247-Philip  of  Flanders  in  1 193,  ii.  247- 
Alexander,  K.  of  Scotland  in  12 10,  ii.  247-Charles  VIII. 
of  France  in  1493,  ii.  248-Indelicacy  of  thefe  treaties, 
ii.  249-Treaties  to  prevent  particular  marriages,  ii.  2507 
No  general  form  prefcribed,  ii.  250. 

Marriages  of  Sovereigns  by  proxy,  and  why,  ii.  251- 
Inftance:  Alphonfo,  K.  of  Leon  in  1067,  ii.  251-Con- 
fummation  necefTary,  ii.  252-Ceremony  of,  by  proxy, 
ii.  252,  3,and».-DiiTolution  of,  by  divorce,  ii.  254 — 6. 

Mary,  Queen  of  Scotland,  cafe  of  her  imprifonment  and 
execution,  examined,  as  a  precedent  in  the  European 
Law  of  Nations,  ii.  564 — 5 99 -her  character  by  Knollys, 
ii.  508,  n. 
State  of  the  cafe,  ii.  564 — 571.  Implications  therefrom; 
that  fhe  was  confidered  as  an  Enemy  and  as  a  real  Sove- 
reign, ii.  572 -the  pretext  and  plan  of  the  Statute  on 
which  ihe  was  condemned,  ii.  573-The  reafoning  adopted 
to  juflify  it,  ii.  574 — 6-Injuftice  of,  ii.  576-Queftion  and 
opinion  by  the  Civilians  on  her  cafe,  ii.  577,  8.  See 
Jnv.  of  Sovereigns.  Arguments  on,  ii.  578 — 580-Pre- 
cedents  relative  to,  examined,  ii.  5R0 — 585.  (See  De- 
jotarus ;  Licinius  ;  Conraddin  ;  Robert,  K.  of  Naples  5 
Joan,  Q^  of  Naples) -Morton's  bold  proportion  to  put 
her  to  death,  ii.  585-Her  defence,  ii.  586 — 8-her  de- 
fignation,  in  the  Record  and  Commiflion,  ii.  588-the  ex^ 
tent  of  the  precedent  eltablifhe4  by  her  condemnation, 
ii.  590,  2. 

Massacre    of  St.  Bartholomew,  ftiled   a   Remedy,   ii.  473 
and  n. 

Matilda,  of  Scotland,  cafe  of  her  afiuming  the  veil  to  fe-* 
cure  her  chaftity,  i.  244. 

.5  Merchants^ 


THE    PRINCIPAL    MATTERS.  Xci 

Merchants,  how  regarded  by  the  Antient  Englifti  Laws, 
ii.  344-their  protection  in  an  Enemy's  Country  on  thp 
breaking  out  of  War,  ii.  356 — 8. 

Mo  n  t  r  e  l  1  e  r.     See  Anjou,  Albany. 

Moral  Duties,  how  obligatory.    See  Law  of  Nature. 

.  Philofophy,  the  whole  of>  explained  in  PuffendorP* 

great  work,  ii.  623,  4. 

Moral  Senfe,  confounded  with  prejudices,  and  not  to  be  de- 
pended on,  i.  90. 

Morals  what,  i.  115,  Every  Inftitute  of,  univerfally intended 
to  produce  happinefs  ;  but  the  character  of  the  inftitute 
uncertain,  i.  1 15, 1 16.  Different  cuftoms  may  be  equally 
thought  moral,  if  good  is  their  propofed  end,  i.  117. 
.  .  of  Monarchs,  interference  of  the  Popes  -in  regulating, 
ii.  41—49. 

Morality,  Obligations  of,  under  Natural  Law,  diverfity  of 
opinions  on,  i-  71,  87. 

JMiutilation,  a  barbarous  Military  punifhment,  in  Europe, 
from  the  ijthto  the  15th  Century,  i.  248,252. 

N. 
Naples,    See  Sicily. 

' '  Claim  of  Charles  VIII.  of  France  upon,  ii.  263. 

Nations,  their  different  clafTes.     See  Law  of  Nations. 

»  of  Europe,  their  origin,  i.  202. 

«  Precedency  of,  i.  143  ;  331.    SeePoft. 

1  their   interference  with  each   other,    Origin   of, 

i.  367,  8. 

Rations  of  Europe,  Rank  and  Claims  of,  fully  confidered, 
Cap.  XVI.  ii.  359 — 465. 
The  Subject,  though  apparently  frivolous,  difficult,  ii.  359— 
361-for  want  of  a  competent  fovereign  tribunal,  ii.  361. 
When  equally  independent,  muft  originally  be  equal  in 
rights,  ii.  362-Opinion  of  Vattel  on  this  Subject,  as  to 
the  fmaller  yielding  to  the  larger,  in  priority  of  place, 
i1-  363-queflioned,  ii.  364,5-Diftincl;ion  between  Equality 

and 
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and  Superiority,  ii.  365-the  latter  afTerted  by  States,* 
even  ad  ravim,  ib.-inftances  of,  ii.  366,  7-between  the 
Englifh  and  Spaniards  about  1600,  ii.  367 — 9-reafonings 
of  Sir  Robert  Cotton  on,  ii.  369,  370-examined,  ii.  370, 
&c. 
Nations  of  Europe,  Rank  and  Claims  of, 

Antiquity,  one  great  ground  of  precedence,  ii.  370,  i-feems 
the  faireft  claim,  ii.  379-Priority  of  converfion  to  Chrifti- 
anty,  ii.  371 -denied  by  Grotius,  ii.  371,  2-allowed  in  the 
ceremonial  of  the  Pope's  chapel  and  ecclefiaftical  aflem- 
blies,  ii.  373,4-Eminency  of  the  Throne  Royal,  ii.  374- 
Nobility  of  blood  in  the  Monarch,  ii.  375-Antiquity  of 
the  reigning  family,  ii.  375,  9-fupported  by  Mackenzie, 
having  Scotland  exprefsly  in  view,  ii.  376.  Weight  and 
independency  of  the  Nation ;  fupported  by  Grotius  and 
Vattel,  ii.  377-allowed  in  the  cafe  of  Cromwell,  ii,  377, 8- 
other  grounds  of  precedence,  ii.  373 — 381 -All  thefe 
grounds  uncertain,  ii.  381. 

Fafts  relative  to;  The  uniform  and  uncontefted  pre- 
eminence of  the  Pope,  ii.  381.  before  the  Reformation, 
ii.  382-extended  to  his  AmbafTadors  and  the  Clergy  in 
general,  ii.  384-particularly  Cardinals,  ii.  385,  6. 

Next  in  rank,  the  King  of  Germany,  Emperour  of  the 
Romaps,  ii.  386  {See  Emperour  of  Germany;  Kings)- 
The  Turkim  Emperour  equal  to  him  by  exprefs  treaty, 
ii.  442,  463.  yet  not  fuperiour  to  other  Kings,  ib. 

Republicks  held  inferior  to  Monarchies,  ii.  444-this  prin- 
ciple unjuft,  ii.  445,  6.  according  to  Vattel,  ii.  451,  2- 
Reafons  why  it  was  adopted,  ii.  446 — 9-Venice  and  Hol- 
land the  only  European  Republicks  now  allowed  to  rank 
with  Monarchies,  ii.  449 — 451 -England  under  Crom- 
well, ii.  452. 

Minute  points  in  the  Ceremonial  of  Europe  on  this  Subjecl, 
ii.453. 

France  and  Spain,  conteft  between  for  precedence,  ii.  454— 
462.  caufe  of,  ii.  454,  5  -Brit  at  Venice  in  1558,  ii.  455- 
at  tfie  Council  of  Trent,  ii.  455— 7-at  the  Congrefs  of 

Vexvins 
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Vervins  in  1598,  ii.  457-at  London  in  1617,  ii.  457 — 8- 
the  moll  ferious   and   celebrated,   at  London  in   1661, 
which  terminated  in  favour  of  France,  ii.  458 — 461. 
Rank  of  other  Nations  undecided,  ii.  463. 
Precedency  of  France  next  to  the  Emperor  generally  al- 
lowed before  the  Reformation. 
Equality  of  Crowned   Heads  now  generally   allowed  in 
Europe,  ii.  461,  4.  firft  broached  by  Guftavus,  ii.  462. 

Natural  Law.     See  Law  of  Nature. 

Natural  Religion.     See  Religion. 

Nature,  various  fenfes  of  the  word,  i.  63,  5 — State  of; 
See  S. — Law  of ;  See  L. 

Nicholas  I.  Pope,  his  interference  with  Lotharius  of  Lor- 
rain,  ii,  43,  4. 

Nogaret;  See  Boniface  VII 1". 

Normans  and  Danes,  their  exacting  tribute  from  other  Na- 
tions, i.  221-their  cruelty  and  infolence,  from  the  nth 
to  the  15th  Century,  i.  244. 

Notaries  appointing,  a  mark  of  Sovereign  power, 
ii.  402,  3. 

Nuncios,  Ambafladors  of  the  Pope  fo  termed,  ii.  384-their 
precedence,  ii.  386. 

Nuns,  the  refpect  antiently  paid  to  them,  i.  244, 

O. 

O a  t  h  of  the  Pope  and  Emperour,  not  to  afTafimate  each  other, 

during  the  Coronation  of  the  latter  by  the  former,  i.  27  §. 
Oaths,  abfolution  from  by  the  Pope,  ii.  125. 
CEcumenical  Councils,  i.  143-why  fo  called,  ii.  55-theix 

conflitution  and  origin,  ii.  55,  9.     See  Council ;  Pope. 
(Ecumenical    Bishop,   who,    and  when    firil    fo   itiled, 

ii.  81. 
Odin,  terrible  defcription  of  that  Deity,  i.  207,  8. 
Odin's  Hall,  in  Sweden,  defcription  of,  i,  205, 

.  —  Palace,  theParadife.  0/  the  Goths,  i,  206. 

Q/EDA, 
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Ojeda,  his  ridiculous  proclamation  on  the  Invafion  of  Ame-. 

rica  by  the  Spaniards,  ii.  113. 

Or,  e  ron,  Laws  of,  as  to  Pilots  and  Shipwrecks,  ii.  345 g. 

Otho,  Emperour,   the  obligation   to  protedl  the  Chriftian 

Church  enforced  at  his  Coronation,  ii.  18. 
Ottomans,  See  Mahometans ;  Religion. 
Outlaws,  right  of  protefting  by  a  foreign  State  examined, 

ii.  319-Treaties  to  render  up,  their  principles  and  effect, 

ii.  3 1 8-—  320-Inftances  of,  ii.  319,  320. 

P. 

Papa,  (Pope,)  derivation  of  the  Word,  ii.  88.  n. 
Paix  Brisee,  what,  and  how  punifhable,  i.  354* 
Paradise,  notions  of,  entertained  by  the  Celts  and  Scandi- 
navians, i.  206. 
Parents,  Inhumanity  of  Savage  Nations  towards,  i.  81. 
Parliament  of  Chriftendom,    the  (Ecumenical    Councils 

fuch  in  effect,  ii.  59. 
Parole,  Liberty  of  Prifoners  on,   probable  origin  of,    in 

Chivalry,  ii.  179.     See  Chivalry. 
Pasquier,  his  account  of  the  origin  of  the  States-General 

in  France,  ii-  97.  n. 
Pastoureux  or  Shepherds,  Crufade  of,  ii.  144 — 6. 
Pater  patratus,  his  office  among  the  Romans,  i.  185. 
Paulus  iEmilius,  account  of  his  triumph,  i.  191. 
Pax  Ecclelise,  what  and  how  religioufly  regarded,  ii.  16 — 18* 
Pay  en,  Geoifry  de,.  killed  in  hatred  of  his  Commander  Clif- 

fon,  i.  297. 
Perigord  Cardinal,  his  humane  interference  to  prevent  the 

battle  of  Poitiers,  ii.  51. 
Pfeffel,  his  account  of  the  Author  of  the  forgery  of  Ifidor's 

collection,  ii.  85,  88,  n. 
Philip  King  of  Caftile,  cafe  of  his  detention  by  Henry  VII. 

of  England,  i.  273,  4. 
Philip  IV.  of  France.     See  Boniface  VIII. 
Pilots,  Laws  of  Oleron  Regulating,  ii.  345—9. 

Piracy 
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•Piracy  held  honourable  among  the  Greeks,  177,  and  n. 
ii.  340. 

Pizza ro,  inftance  of  his  injuftice,  I.  136. 

Platte  a,  behaviour  of  the  Spartans  at  the  Surrender  of, 
i.  180,  3. 

Point  of  Honour,  what,  and  its  influence,  ii.  156 — 8. 

Poland,  the  Conduct  of  Ruffia  and  Pruflia  towards,  not  jus- 
tifiable by  the  Chriftian  Law  of  Nations,  ii.  239. 

Poison,  and  poifoned  Arms,  employed  in  European  Wars 
from  the  nth  to  the' 15th  Century,  i.  252,  4. 

Poitiers,  battle  of,  i.  299,  302,  314;  ii.  51,  2. 

Political  Freedom,  in  Europe,  the  Lutheran  Reformation 
intimately  connected  with,  ii.  467. 

Pope  of  Rome;  origin  of  his  power,  ii.  32 — 36-How  he 
became  Director  of  the  affairs  of  Europe,  ii.  37. 

—  His  Excommunications,  how  they  acquired  force,  ii.  38- 
in  the  cafe  of  John  K.  of  England,  ii.  39-efFect  of  in  the 
cafe  of  Peter  of  Bourbon,  ii.  52-of  the  Emperour  Henry 
IV.  ii.  88 — 9 1.*.- in  other  cafes,  ii.  91,  122,  3,  4- 
how  defpifed  under  the  Lutheran  Reformation,  ii.  470. 

— -  His  interference,  by  mediation,  advice,  and  correction 
as  to  the  affairs  and  morals  of  Monarchs,  advantageous, 
ii.  41-Inltances  of,  in  the  cafe  of  Theodofius,  ii.  41- 
Lotharius  K.  of  Lorrain,  ii.  43-France  and  England, 
ii.  45-Henry  II.  of  England,  ii.  46.-Richard  I.  of  Eng- 
land, ii.  47.-Henry  VI.  Emperour,  ii.  48,  9-Simon 
Montford,  ii.  49-Edward  III.  of  England,  ii.  49. 

.^~— — -~— — — —  in  matrimonial  caufes,  ii.  43  ;  254. 

1 His  right  of  affembling  Councils,  ii.  58,  9-his  power  in 

and  through  them,  ii.  59 — yj.     See  Councils. 

—  Origin  of  his  power  as  to  the  depofition  of  Sovereigns ; 
inftanced  in  the  cafe  of  the  Emperor  Frederick,  ii.  59— 
71.  See  ii.  105.  and  pojl. 

**  Liable  to  be  depofed  by  a  General  Council ;  inftanced  in 
John  XXIII.  and  Eugene  IV,  ii,  yy.    See  ii,  103. 

Pope, 
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Pope,  his  Usurpations  ;-origin  and  hiftory  of,  ii.  77— .iz^-tfrtf 
foundation  of,  in  the  forged  colle&ion  of  decrees  at> 
tributedto  Ifidor,  ii.  78.  See  ttidor-his  power  before  tfte 
publication  of  that  collection,  ii,  79-Elecled  by  the  Errs- 
perors,  ii,  79-when,  and  by  whom  firft  ftiled  (Ecumenical 
or  Univerfal  Bifhop,  ii.  81 -the  Confecrator  of  Charle- 
magne and  fucceeding  Emperors,  ii.  81  < 

1-1  ' '  Thefe  Ufurpations  fyftematically  proceeded  in,  ii.  86* 
See  Gregory  VII.  Celeftine  III. -when  firft  extended  to 
temporal  concerns,  ii.  92,  3.     See  Boniface  VIII. 

*  his  pretentions  to  be  the  fole  difpofer  of  Earthly  King- 
doms, ii.  107-inftances  of,  relating  to  Spain,  ii.  10/- 
ScQtland,  ii.  108-Ireland,  ii.  108 — no-Venice,  ii.  no- 
America,  ii.  in — 1 16-Sicily  and  Naples,  ii.  116 — 124- 
France  and  Arragon,  ii.  122,  3 -thefe  pretentions  dis- 
puted by  Proteftants  after  the  Lutheran  Reformation, 
ii.  47 1 -but  ftill  Supported  by  the  Catholicks,  ii.  472 — 4, 

»■  "•  ■"  The  fole  Cafuift  of  Catholicks  in  Chriftendom,  and  ab- 
folver  from  Oaths,  ii.  124,  5  ;  473  ;  601. 

■-        Crufades  an  Engine  of  his  Power,  ii.  150 — 3. 

b *  His  precedency  among  the  Sovereigns  of  Europe,  iu 

381—6; 

Popes  and  Emperdrs,  their  mutual  jealouties,  i.  2j6.  See 
i.  386,  Oath. 

Post  Humus,  cafe  of  his  capitulation  with  the  Samnites.* 
i.  1864 

Postliminium  right  of,  what,  i.  174.  ». 

Primi  Bar  baro  rum,  the  Ruffians  and  Poles  fo  termed,  1.165- 

Prisoners  of  War-Eaten  by  Savage  Nations,  i.  85,  and  ».- 
cruelties  of  the  Druids  towards,  i.  206-of  the  Sclavo- 
nians,  Thuringians  and  Avars,  i.  216-Romans,  i.  189, 
190.  (See  Triumph) -Goths,  i.  223,  4-of  the  Italians, 
i.  246. 

«-  •  Contidered  as  Hoftages,  on  whom  to  retaliate  the  cru- 
elty, and  by  which  to  enforce  the  compliances,  of  the 
jEnemy,  i.  254—6. 

Prisoners, 


THE    PRINCIPAL    MAT/TERS.       XCV11 

Prisoners,  how  unjuftly  treated  under  the  European  Law  of 
Nations  from  the  i  ith  to  the  15th  Century,  i.  272 ;  316, 

&c. 

,  Belonged  to  thofe  to  whom  on  being  taken  they  gave 

their  faith  (faye)  i.  303,  4-Refcued  or  not  refcued,  ii. 
183,  4-Initances  of;  the  cafe  of  Thomas  Vercler,  ii. 
1 84-Even  though  the  Captor  was  afterwards  taken ;  the 
cafe  of  Matthew  Redeman  an  Englilh  Knight,  prifoner 
to  James  Lindefey  a  Scottifli  Knight,  ii.  184 — 6-of  the 
Duke  of  Gueldres,  prifoner  to  Avrant,  a  fimple  Efquire, 
ii.  186—8. 

Slavery  of,  See  Slavery ;  Ranfom  of,  See  Ranfom ; 

Parole  ;   Chivalry. 

Private  War,    See  Feud  (Deadly). 

—————  Origin  and  conduct  of,  examined,  i.  293—* 
297;  i.  343.  «.-the  moll  valuable  right  of  an  antient 
Baron,  i.  340,  1  -  caufes  of,  among  the  antient  French 
Barons,  i.  348-forms  of  declaring,  i.  351,  2 -mode  of 
terminating,  i.  355-by  taking  bonds  of  afTurance,  i. 
355,  6-inefficacious,  i.  357-by  Duel,  i.  357-InGermany, 
i.  359-In  Spain,  i.  361-In  Sweden,  i&.-ln  the  Northern 
parts  of  Great  Britain,  i.  362 — 5-Among  Ecclefiafticks, 
in  confequence  of  their  poiTefTing  Baronies,  i.  365-Re- 
ftrained  by  the  Chriflian  Religion,  ii.  15.  13  feq. 

Protection,  Treaties  of,  their  effect  on  the  European 
Law  of  Nations,  ii.  265— »8-inftanced  in  the  cafe  of,  the 
Ifle  of  Man  in  1205  and  1212;  ii.  266-Genoa,  in  1458, 
ii.  267  -  Holland,  ii.  268. 

Protestants.     See  Religion    (Chriftian.) 

Prussia,  its  erection  into  a  Kingdom,  hillory  of,  ftatedand 
examined,  ii.  410 — 414. 

Prussians,  their  Acceffion  to  the  European  Law  of  Na- 
tions, i.  164,  5-their  Converfion  to  Chriflianity,  ii.  150. 

Pucelle,  See  Joan  d'Arc. 

Puffendorf,  caufe  and  nature  of  his  work  on  the  Law  of 
Nature  and  Nations,  ii.  623,  4-its  excellencies  and  de- 
fects, ii.  624,  5. 

g  Putter, 
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Putter,  his  account  of  the  forgery  of  Ifidor's  collection  of 
Decrees  and  its  detection,  ii.  85,  86.  ».-his  Remarks  01* 
the  peculiar  fituation  of  the  K.  of  Bohemia  confidered^ 
ii.  416 — 419. 

Quivetaine,    See  Chieftain. 

R. 

Ka n so m  of  Prisoners,  Origin,  Inflances  and  Confequences 
of,  from  the  nth  to  the  15th  Century,  i.  298— 320- 
.Rules  of,  i.  299-Priviiege  of  Sovereigns  as  to  the  Ran- 
fom of  Prifoners  taken  by  their  Generals,  &c.  i.  299  ; 
301  ;  507  -  Optior.al  in  the  Captor  to  ranfom  or  riot, 
i.  301-Political  reafons  preventing  ranfom,  i.  301,  2- 
Seen.  166,  7 -Who  intitledto  receive  the  ranfom,  i.  303- 
Mode  of  eflimating  generally  one  year's  Revenue,  L 
304,  305.  «.-See  ii.  171,  2 -by  perfonal  Confequence, 
i.  306,  7-Capricious,  i.  307-by  the  Prifoner  himfelf, 
ii.  167-EfFecls  of  Ranfom  ;  advantageous,  i.  308,  9- 
and  difadvantageous,  i.  309 — 315-Value  of  Ranfom 
transferable,  i.  316 — -^zo-zs  a  prefent,  3i8-Efre£  of 
the  Prifoner's  death  in  fuch  cafe,  i.  318  -of  the  Captor's 
death  in  cafe  of  parole  given  to  the  Prifoner,  ii.  182-of 
the  death  of  a  Prifoner  exchanged,  ii.  183-Securities  for 
Ranfom,  i.  318-Releafe  of  a  Prifoner  on  parole  to  obtain 
his  Ranfom,  See  Chivalry. 

Raoul,  Comte  d'Eu  cafe  of,  being  an  Engliih  Prifoner  re- 
turning to  France  on  his  parole,  and  there  executed, 
i.  282,  4-Villarct's  opinior  of  it,  See  Villaret. 

Reason,  that  faculty  which  teaches  to  draw  conclufions, 
not  to  afcertain  premifes,  i.  60 — 63;  91,  2.  n. 

h~ ■  No  obligation  on  man    (exclufive  of  Religion)    to 

abide  by  its  didlates,  z.  95.  See  Religion  ;-Law  of  Na- 
tions (foundation  &f  ) 

Re dem an  Matthew,  an  Englifh  Knight,    cafe  of  his  good 

faith  as  prifoner   to  iMdefey,    a,  .Scottifh  Knight,    ii. 

184—6.  f  " 

Re  for- 
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Reformation.     See  Religion  (Chriftian). 

Religion,  its  effecT:  in  Uniting  men  and  Nations;  ii.  33; 
154.     Seepoft. 

— .    ■  Natural,  the  Principles  of,  i  95 — 98-Objec- 

tions  to,  i.  98-its  obligation  not  univerfal,  i.  99—102, 
113,  114-difgufting  varieties  and  incbnfiftencies  of  Na- 
tural Religions,  i.  103 — 167-even  in  civilized  life,  1. 
107 — 1  ^.-(See  Morals) 

,  1  CHRisTiAN-Probable  reafons  for  its  Revelation, 


i.  120,  i23.«.-itseffettohtheLawofNations,  i.  125  ;  140 
—146;  172;  230,  231,  6;  i,   334.-U.  1,  &c.  See  poft- 
extended  by  Charlemagne,  i,  322-its  effect  in  tending  to 
flavery,  i.  228 — -230. 
—  influence  of  that,  and  the  Ecclefiaftical  Eftablifh- 


ments  on  the  European  Law  of  Nations,  from  the  nth 
to  the  15th  Century-Cap.  XIII.  ii.  p.  1— 154. 

The  conduit  of  Chriftian  Nations  fuperiour  in  Regularity 
and  benevolence  to  all  others,  ii.  p.  2-compared  with 
the  Greeks,  2 -Romans,  2,  3 -Carthaginians,  3  -Mahome- 
tans, 3  -  Chinefe  4. 

Caufes  of  its  inefficiency  in  Regulating  this  Law  during 
thofe  Centuries,  ii.  4 — 7. 

Its  effecV  in  foftening  the  manners,  ii.  1  i-in  favour  of 
Strangers,  ii.  12 — 14-by  oppofing  private  war,ii.  15,  &c. 
in  inculcating  a  Reverence  for  places  of  worfhip, 
ii.  16— 18-for  particular  days,  ii.  19-eftabliming  the 
Truce  of  God,  ii.  21,  &c.  See  T.-the  Brotherhood  of 
God,  ii.  24,  5  -  See  B.-abolifhing  Slavery,  ii.  26.  See  S.- 
exempting  Chriftians  from  Slavery,  ii.  31. 

Its  molt  remarkable  effects  arofe  from  the  form  6f  its 
Church-Government,  ii.  31,  2 -which  caufed  the  various 
nations  to  coalefce  in  one  great  bond  of  union,  ii.  36- 
and  fupplied  a  common  tribunal  among  Sovereigns,  ii. 
37 — 40- Advantages  of  fuch  a  tribunal,  ii.  40,  i-See 
Cwncils,  Pope. 

g'z  B.Eiir 
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Religion,  Christian,  Its  abufes,  by  the  Ufurpations  of 
the  Pope,  ii.  77,  &c.  See  Pope. 
Its  extenfion,  a  pretext  for  conquefl,  ii.  109;  1 11— 116; 
1 26-Inftances  of,  in  the  conquefl  of  Ireland  by  K. 
Henry  II.  ii.  108-of  America ;  by  the  Spaniards,  ii. 
in — 114-by  K.  Henry  VII.  ii.  114-by  (^Elizabeth 
and  K.  James  I.  ii.  115. 
Its  influence  on  the  States  of  Europe  as  to  Nations  in  other 
quarters  of  the  World,  and  of  a  different  Religion,  ii. 
125 — 153-the  Jews,  ii,  126 — i3o-(See  J.)-Infidels,  ii. 
130-inftanced  in  the  Crufades  againft  the  Turks,  and 
Saracens  or  Moors,  ii.  131 — 150.  See  Crufades. 
General  Recapitulation-on  the  whole.Chriftianityas  injuri- 
ous perhaps  to  this  Law  in  its  corruptions,  as  beneficial 
in  its  purity,  ii.  153,  4. 
Its  Reformation  under  Luther  ;  effect  of,  in  changing  the 
affairs  and 'public  opinions  of  Europe,  ii.  466 — 474-in* 
troducing  political  freedom,  ii.  467-dividing  Europe  into 
Catholic  and  Proteftant  Nations,  ii.  467 — 9-who  formed 
diftindt  alliances,  ii.  469,  470-though  united  againft, 
and  equally  defpifed  by,  the  Turks,  ii.  474 — 6. 

Renunciations  of  Kingdoms,  i.  369 -Treaties  for,  the 
the  principles  of,  ii.  268 — 27©-inilanced  in  the  cafe  of 
the  kingdoms  of  France  and  Navarre  in  13 16  ;  ii.  270, 1- 
of  France  by  the  Treaty  of  Bretigny,  ii.  271. 

Reprisals,  within  the  Law  of  Nations,  i.  294-Private,  their 
effecl,  i.  294,  6. 

Republic'ks  confide  red  as  inferior  to  Monarchies  in  the 
Precedence  of  the  Nations  of  Europe,  ii.  444,  &c.  See 
Nations  of  Europe,  Rank  and  Claims  of. 

Revolution  in  England,  conducted  conflitutionally  by  the 
Englifh,  but  not  by  the  Scotch,  ii.  513,  514. 

Richard  I.  of  England,  inflance  of  his  Magnanimity, 
i.  261-cafe  of  his  detention  and  imprifonment  by  the 
Duke  of  Anuria,  and  being  fold  to  the  Emperor;  not 

perhaps  . 
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perhaps  contrary  to  the  then  exifting  Law  of  Nations, 

i.  27© 2  ;  310  -  Sold  to  the  Emperor,  i.  316. 

Rich  a  rd  I.  Interference  of  Pope  Innocent  III.  in  his  favour, 
ii.  47. 

His  cruelty  to  the  Saracen  Prifoners  at  the  Cap- 


ture of  Ptolemais,  ii.  138,  9. 
Rich  lieu,  Cardinal,  cafe  and  caufe  of  his  detaining  the 

Elector  Palatine,  i.  274.  ».-ii.  313. 
Right,  definition  of,  i.  117. 
Robert,  King  of  Naples,  his  cafe,  how  far  applicable  to 

the  queftion    of   the  inviolability  of   Sovereigns,   ii» 

583—5- 
Robertson,  Dr.   fome  obfervations   as    to   Private   War, 

efcaped  him,  i.  153,  6. -as  to  Slavery,  ii.  31-and  par- 
ticularly as  to  the  account  of  the  Imperial  title,  ii. 
Ch.  XVI.  396—442. 

Rollo,  his  infulting  mode  of  doing  homage  to  Charles  the 
Simple,  i.  373. 

Roman  Empire,  Ruin  of,  i.  212. 

Romance,    whether  it  may   be  quoted  as  Authority,    ii. 
194.  n. 

Romans,  Law  of  Nations  as  obferved  by,  Cap.  VI.  i.  184, 
&c. 

Cruelty  of  their  Triumphs,  i.  189 — 191. 

— Chicanery,  of  their  Treaties,  i.  191 — 193. 

— ■  Their  praife-worthy  Conduct   to  Conquered  Na- 

tions, i.  194. 

Their  Principle  of  Action,  Origin  of,  i.  195,  &c. 


Rome,  Bifhop  of.     See  Pope. 
Rowters,  Soldiers  of  Fortune,  ii.  299. 
Russian  Empire,  its  acceffion  to  the  European  Law  of  Na- 
tions, i.  163,  4;  168. 

S. 
Sa,  Don  Pantaleon,  his    cafe,    as   to  the   privilege   of 
Ambafiadors,  fully  ftated  and  commented  upon,  ii-  535* 
g  3  Sabbath- 
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$ABBATH-breaking,  puniihment  of,  between  the  ntH  an£ 
15th  Centuries,  ii.  19,  20. 

Sailors,  private,  quarrel  between  a  Norman  and  Eng* 
lifhman  the  caufe  of  a  dreadful  war,    i.  295. 

Saladin,  Summons  of  the  Emperor  Frederick  II.  to,  pre- 
vious to  the  fecond  Crufade,  and  his  anfwer,  ii,  1 34,  5- 
his  behaviour  to  the  Prince  of  Antioch  his  prifoner,  ii, 
137 — to  Chatillon,  ii.  142. 

Sale  of  Dominions  by  their  Sovereigns,  in  what  cafes  al- 
lowable under  the  European  Law  of  Nations  from  the 
11th  to  the  15th  Century,  ii.  256 — 8-Inllances  of,  in 
the  Marquifate  of  Lufatia  by  Theodoric,  Landgrave  of 
Thuringia,  in  1301,  ii.  258,  9-City  and  Territory  of 
Mecklin  in  1333,  ii.  259-City  and  County  of  Lucques, 
/^.-Sovereignty  of  Frankenflein.  /^.-Avignon  to  the  Popes, 
ii.  260-Mortgage  of  the  Duchy  by  Robert  Duke  of 
Norm-mdy,  H.  260-Sale  of  Reverlionary  Intereft  inflanced 
in  Brittany,  purchafed  by  Lewis  XI.  and  Constantinople 
by  Charles  VIII.  of  France,  ii.  261,  2.  See  Bequeft ; 
Gift. 

Salic  Law  in  France,  one  favourable  efFecl:  of,  ii.  244. 

Salvage,  Law  of  the  Danes  to  regulate,  probably  the 
firfl  public  Conftitution  on  the  fubjeft,  ii.  343. 

Sarmatians,  the  parent  nation  of  the  Goths  or  Scandina- 
vians, i.  202. 

Saxons,  their  Laws  to  encourage  hofpitality,  ii.  14—16- 
As  to  Religion,  See  Church -Againft  flavery.  ii.  28. 

Scandinavians,  prip.ciple  of  their  Law  of  Nations,  i.  cap. 
VII.  p.  20 1 ,  &c.  Reafon  of,  deduced  from  their  religion,  i. 
208 — 210-their  predatory  expeditions,  i,  2 1 8-their  trea- 
chery in  making  treaties,  i.  219. 

Scotch,  Cufloms  of,  war,  their  cruelty  from  the  nth  to 
ihe  15th  Century,  i.  245. 

Shipwreck,  Laws  of  Oleron  relating  to,  ii.  346,  9. 

Sicily  and  Nap'es,  revolutions  of,  and  how  difpofed  of 
from  time  to  time  by  the  Popes,  in  virtue  of  their  af- 

af 
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fumed  fupremacy,  ii.  1 1 6 — 1 24-viz.  by  Pope  Nicholas  II, 
ft  117 — Innocent  III.  ii.  117 — Innocent  IV.  ii.  iig— 
Alexander  IV.  ii.  119— Urban,  ii.  izo. 

Sigismond,  cruel  execution  of,  with  his  wife  and  chil* 
dren,  i.   224. 

Sin  to,  Religion,  i.  109 

Slavery,  Chriftianity  moft  powerful  means  of  abolimingV 
i.  225,  6.  ii.  26 — though  not  pofitively  forbidden  by  the 
New  Teftament,  ii.  27 — Objections  to  its  abolition, 
ii.  27,  8.     See  Ranfom. 

>  of  Strangers,  i.  73,74,  173,  6.    See  Strangers. 

ji    -  among  the  Greeks,  dreadful  circumftances  attend- 

ing, i.  181. 

..  —  of  Captives  in  Wax,  i.  10,  216,  298.  (See  Prifoners 


of  War.) 

..  the  inftrument  of  political  advantage,  as  well 


as  private  wealth,  previous  to  the  nth  Century,  i.  225. 
Slaves,  diftintt  claiTes  of,  i.  226 — their  low  eftimation  as  to 

moral  worth,   1,  227  ;  enfranchifement  of,  i.  229,  and  ru 
Smith,  Sir  Thomas,  his  obfervation  on  Slavery,  ii.  30. 
Society,  coeval  with  the  exiftence  of  mankind,  i.  21.    See 

Government. 
Soldier  no  one  can  be,  without  acommiffion,  i.  187. 
Soldiers  of  Fortune,  their  origin,  i.  311.  ii.  299. 
Sovereigns,  Obedience  to,  under  Natural  Law,  i.  55,  86.- 

Prote&ors  of  the  ChrilKan  Religion,  ii.  18. 
"  Independent ;   caufe  and   eiFect  of  the  jealoufies 

fubfifting  between  them,  i.  275 — 280-Ranfom  of,  i.  305, 

and  ;/.-Feudal  Connections  between,  prejudicial  to  their 

independence,  370, 371,  4,  6.     See  Appeal. 

Their  inviolability,  ii.  507 — 514-N0  confiitutknal 


remedy  againil,  ii.  510,  512.     See  Inviolability  of  S. 
Sovereignty,  what   conftitutes,   i.  393,4.  ii.  509,-Invio- 

lability,  part  of  its  very  being,  ii.  507 — 512.     See  In  v. 
Sponsio,  Cafe  of  Pofthumus  and  the  Samnites    referred  to* 

i.  186— Cafe  of  Robert  Knollys,  i.  289,  292. 
State  of  Nature,  what  it  is,  i. 6. -whether  it.  everexifled? 

j,  2i.-firft  confidered  as  the  foundation  of  a  fyftern    of 

Law,  by  Hobbes,  i.  5. -Origin  of  the  theory  of,  L  5,6, 80. 

4  Stran* 
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Strangers,  how  hoftilely  confidered  by  the  Greeks  and 
Romans,  i.  173,  176,182 — (See  Hofpitality) — by  the 
Welfh,  i.  235. — under  the  Feudal  Syftem,  i.  234,  5— 
By  the  Nations  of  Europe  from  the   nth  to  the  15th 

Century,   i.  268,  274. This  temper  foftened  by  the 

Chriftian  Religion,  ii.  1 2,  &c. 

Suarez  (See  Law  of  Nations)  -  his  opinion  of  the  caufe  of 
the  abolition  of  flavery,  ii,  29 — his  writings  not  noticed 
by  Grotius,  ii,  614. 

Subsidy,  Treaties  of,  their  influence  on  the  European  Law  of 
Nations,  ii.  295 — 3 14-Origin  and  principle  of,  ii.  29^,6. 
Early  inftances  of,  by  Henry  I.  of  England  in  iioi; 
ii.  296-King  John,  ii.  297. -Philip  le  Bel  of  France,  ii.297. 
Edward  III.  and  Philip  de  Valois,  ii.  297-Charles  V.  of 
France,  ii.  298..-Originated  from  Chivalry,  ii.  298,  ^Po- 
licy and  propriety  of,  confidered,  ii.  300,  i-Confequences 
of,  fee  Great  Company ;  Companies. 

Succaria,  feemed  well  to  underftand  the  Law  of  Nations  as 
a  fcience,  i.  259:  ii.  582.  n. 

Sum  mum  Bonum,  Definition  of,  i.  116. 

Supreme  Power  in  a  State,  See  Sovereignty. 

Swedes,  Law  of,  to  relieve  in  cafes  of  fhipwreck,  ii.  342. 

Swiss  Confederation,  particulars  of  its  rife  and  progrefs, 
ii,  274 — 6  -  Subfidizing  of  their  foldiery,  ii.  299,  300. 

T. 

Tamerlane,  the  dreadful  (laughter  made  by,  in  his  wars; 
i.  215. 

Thaddeus  of Sue/Ta, Advocate  foj  theEmperourFrederick  If. 
at  the  firft  Council  of  Lyons,  his  conduct  and  character, 
ii,  62,  3,  5,  8. 

Theodosius,  his  divifion  of  the  Roman  Empire;  the  caufe, 
at  leaft  the  fignal,  of  its  deftruclion,  i.  212,  &c  .-Reproved 
by  Ambrofe,  Archbifhop  of  Milan,  ii.  41 — 43. 

Thomas  of  Canterbury,  his  capture  of  Du  Guefcelin's  bro- 
ther during  a  truce,  not  acted  upon  as  a  violation  of 

the  ^en  Law  0f  Nations,  i.  3 1 2 — 3 1 4. 

I  Tour- 
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Tournaments,    introduced    by   the  Emperour,  Henry  I 
ii.  161. 

Treason,  injuftice  of  confidering  foreign  enemies  as  guilty 
of,  i.  183— in  vaflals,  i.  375,  6. 

Treaties,  their  effect  in  fupplying  the  place  of  general 
maxims  of  juftice,  i.  237-Reafons  why  the  Barbarians 
who  deflroyed  the  Roman  Empire  could  not  profit  by 
Treaties,  i.  237,  8-during  the  middle  ages  chiefly  ec- 
clefiafUcal,  i.  239,  240- their  obfervance  enforced  by  the 
Pope's  interdict,  ii,  54. 

m  annulled  by  the  Pope's  bull,  excommunicating  the 

Sovereign  who  made  them,  ii.  104. 

their  influence  on  the  Law  of  Nations  in  Europe 


from    the    nth  to    the    15th  Ceutury,    Cap.  XV.  ii. 
p.  231 — 358-generally  flated,   ii.  231 — 240. 

their  influence  in  the   alienation  of  Sovereignty 


and  Dominion  ;  by  Treaties  of  Marriage,  ii.  241.  (fee  M.) 
of  Sale,  ii.  256.  (fee  S.)-by  Bequefl-(fee  B.)  and  Deed  of 
Gift  (fee  G.)  ii.  26$.-by  Treaties  of  Protection,  ii.  265. 
(fee  P.) -Renunciation,  ii.  368.  (fee  R.)-Confederation, 
ii.  272.  See  Confederation,  and  the  references  there. 
Auxiliary,  their  effect,  ii.  291. -of  Subfidy,  ii.  295. 


of  common  caufe,  ii.  315.-10  render  up  outlaws,  ii.  318. 
with  Powers  not  Chriflian,  ii.  32i.-refpecting  commerce, 
ii.  337.  See  A.  S.  O.  C. 

-? What  is  meant  by  the  Term  ;    all   Deeds  which 

fettled  any  uncertainty  or  difficulty,  ii.  231,  2. -unknown 
to  barbarous  nations,  and  why,  ii.  233«-Caufes  which 
increafed  written  Conventions  after  the  nth  Century, 
ii.  235. -Effect  of  fuch  Conventions,  ii.  235,  6- Various 
forts  of,  ii,  236-How  far  the  particular  rights  fettled 
by  Treaty  are  the  refult  of  the  Law  of  Nations, 
ii.  236,7,  9.-N0  pofitive  Inflitution  or  Convention  law- 
ful, according  to  the  Chriflian  Law  of  Nations,  if  con- 
trary to  the  principles  of  Chriflian  Morality,  ii.  237 — 9. 

Treaties 
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Treaties  with  Powers    not  Chriftiari  £  prejudices   agaihil, 
if.  32 i,2.-Grotius's opinion  on, ii.  322,  4-Coke,s,ii.  325,6* 

not  entirely  of  modern  growth,  ii.  327>arof« 

from  pofitive  neceifity,nrft  in  the  cafe  of  Chriftians  and  Sa- 
racens, ii.  327,  8  -  and  political  interefts  ;  as  in  Spaiii 
yvith  the  Moors,  ii.  328,  9,  ».-between  Saracens  anct 
Chriftians,  inftanced  in  the  Treaties  made  by  the  Kings 
jof  Sicily,  ii.  3  30.-Emperour  Frederick  II.  ii.  330  ;-with 
^buflfac  King  of  Morocco,  in  1230;  ii.  331,  2  ;-between 
fhe  Chriftians  and  Muflulmen  in  the  Eaft  for  mutual  aid 
againft  their  own  brethren,  ii.  332,  3  ;-between  the  Ca- 
£ph  of  JEgypt  and  King  of  Jerufalem,  in  1 166 ;  ii.  333* 
.Pope  Lucius  III.  and  Saladin  in  1185.-M.-the  latter  ami 
Guyde  Lufignan,  King  of  Jerufalem,  ii,  333,4«-King  of 
Naples,  Pope  Alexander  VII.  andBajazet,  ii.  334. 

^n  with    the    African   States,     a    peculiar   inftancc 

of  the  power  of  Convention  on  the  Law  of  Nations, 
ii.  334,  5. -with  Algiers  in  1686,-fome  articles  of, 
ii.  335,  6. -Tripoli  and  Tunis  in  1751,11.  336. 

Treuga  Domini;  what;  and  why  inftituted,  ii.  21. -en* 
forced  by  Laws  and  Conventions,  ii.  22,  23. 

Tribute  exacted  by  the  Northern  hordes  under  the?£ 
Law  of  Nations,  i.  218,  220,  x.^by  th«  Danes  and  No$- 
mans  particularly,  i.  221. 

Trinitarians,  Chriftians  cfefignated  by  this  term,  ii.  141.. 

Triumphs  of  the  Roman  Generals  cruel  and  ungenerous 
1.189. 

Tru  c  e  of  the  Lord,   See  Treuga  Domini. 

Trullanean  Council,  whence  fo  called,  ii.  128.  n. 

Truth,  Obligation  to,  under  the  Law  of  Nature,    1.  86. 

Turisund,  King  of  the  Gepidae,  inftance  of  his  genere- 
fity  towards  Alboin,  i.  233. 

Turkish  Empire,  its  acceflion  to  the  European  Law  of 
Nations,  i.  163,166,  8. 

Turlupins,  i.    109. 

Tzar,  See  Czar* 

Vassals* 
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u— v. 

Vassals,  how  affefted  by  the  private  wars  of  their  Lords, 
i.  353-Reftrained  from  Marriage  without  confent  of 
their  Lords,  i.  369-Inib.nces  of,  in  the  Count  of  Pon- 
thicu  and  Duke  of  Burgundy,  i.  369,  370-Vanal  to  on« 
Lord  might  be  Lord  Paramount  to  other  Feudataries, 
L  375-Privileges  of  Vaffals,  i.  387,  8;  393,4. 

Mattel,  his  opinion  on  the  precedency  of  Nations  quef- ' 
tioned,  ii.  363-his  Reafoning  on  the  Inviolability  of 
Ambaffadors,  in  States  through  which  they  pafs,  hovr 
far  fupported  by  Cafes,  ii.  556— 564-his  opinion  as  to- 
Mary  Q^  of  Scots  queftioned,  ii.  592-Caufe  and  nature 
of  his  work,  ii.  625,  6-its  excellencies  and  defects,  ii. 
626,  7. 

▼elly  Abbe,  his  account  of  the  origin  of  the  Brotherhood 
of  God,  ii.  25. 

Venice,  See  Doge. 

. .  Republic  of,  when  and  why  permitted  to  Rank  with 

Sovereigns,  ii.  449,  450. 

Venetians,  why  they  receive  Refi  dent  Embaffies,  ii.  481.3. 

Vibius  Virius,  his  execration  of  the  Roman  Triumphs. 
i.  190.  it. 

Vidame,  office  and  origin  of,  i.  266.  0 

Villaret,  his  reafoning  on  the  Law  of  Nations,  i.  281,  z- 
On  the  Subject  of  Ranfom,  i.  299,  300. 

Virtue,  definitions  of,  i.  118,  119. 

Unam  Sanctam,  theBulle,  fo  called,  its  origin  and  effect, 
ii.  98. 

Unitarians,  Mahometans  fo  called  in  Contradiftin&ion  to 
Chriftians,  ii.  141. 

Voltaire,  his  account  of  the  Erection  of  Pruflia  into  a 
Kingdom  examined,  ii.  409 — -414. 

Usury,  not  againft  Natural  Law,  i.  85. 

Wallace,  Sir  William,  his  execution  difgracefal  to  the 
#ge  he  lived  in,  i,  261. 

War, 
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War,    Legitimate,     what?    i.    12,   13;    187;    294;   339; 

340 ;  ii.  206,  8. 
,         Laws  of,   among  the  Greeks,    their  cruelty,   i.  178, 

184. 
m _____ Romans,  i.  184.  &  feq. 


_.  from  the  nth  to  the  15th  Century,  Cap. 

IX.  i.  264,  &c.     See  Prifoners ;  Slaves. 

how  improved  under  the  inftitutions  of  Chi- 


valry, ii.  165  ;  178.  1 

-—-  formal  declarations  of,  ii.  206,  8.     See  Chivalry. 

Private   (See  P.) 

Warwick,  Earl  of,  the  King-maker,  his  power,  i.  363,4. 

Weiseman,  Phil.  Cafe  of,  on  the  violation  of  the  Privilege 
of  a  Danifh  Ambaflador  in  England,  ii.  503 — 5. 

Wicqjjefort,  his  Treatife  de  PAmbafTadeur,  caufe  of  his 
writing,  ii.  519. ».  his  proportion,  denying  the  Sove- 
reignty of  the  Hanfeatic  League  examined,  ii.  280—' 
290. 

Wight  (Jerfey  and  Guernfey)  Ifles,  Kings  of,  ii.  418. 

Wings,  (The)  an  old  Romance,  fo  called,  ii.  162. 

X. 

Xantrailles  and  Talbot,   their  mutual  generofity ,  ii.  1 7 1 . 

See  Chivalry. 
Xerxes,    inftance  of  his  Magnanimity,  i.  176.  n.  caufe  of 

his  Anger  againft  the  Athenians,  ii.  496. 

z. 

Zizim,  brother  to  Bajazet,  Cafe  of  his  Capture  and 
transfer  under  the  then  Law  of  Nations  relative  to  Ran- 
fom,  i.  319. 

Zouch,  a.pofition  of  his  as  to  the  Inviolability  of  Sove- 
reigns, examined,  ii,  594—6. 
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CHAP.    L 

WHAT  THE  LAW  OF  NATIONS  IS* 

IF  we  look  through  the  hiftory  of  Man,  we 
{hall  fcarcely  be  able  to  find  an  inftance  of 
two  or  three  of  the  fpecies  being  gathered 
together  into  fociety,  without  the  obfervance 
of  fome  Law. 

The  neceflity  for  Law  in  general,  drawn 
from  the  nature  of  mankind,  and  their  ana- 
logy with  other  parts  of  the  Creation  *  if  not 
.a  felf-evident  truth,  has  been  fo  well  demon- 
ftrated  by  a  number  of  relpe&able  writers, 
that  it  would  be  unneceffary  to  give  the  dif- 
cuflion  a  place  in  this  work.  But  the  founds 
'    Vol,  I.  B  tion 


2      WHAT  THE  LAW  OF  NATIONS  IS, 

tion  and JlruBure  of  Law ;  particularly  of  that 
part  of  it  which  we  propofe  to  ourfelves  as  a 
fubject  of  enquiry;  are  queftions  about  which 
there  has  been  fo  much  difference  of  opinion, 
but  which  it  is  yet  fo  effential  to  underftand 
with  precifion,  that  it  will  be  right  to  exa- 
mine them  with  care  and  attention. 


The  Sum  of  Mankind  may  be  faid  to  be 
compofed  of  independent  Nations,  Families, 
or  Individuals ;  and  the  Laws  which  govern 
them  may  be  viewed  under  two  relations; 
Either  as  they  concern  the  lnteriour  of  thofe 
Nations,  or  Families,  to  be  obferved  by  their 
different  component  members  ;  Or  as  they 
concern  them  in  their  Exterior;  that  is,  in 
their  conduct  towards  one  another  in  their 
collective  capacity  ;  not  as  Individuals,  but  as 
Nations. 

The  firft  of  thefe  we  call  the  Civil  or 
Municipal  Law;  as  prevailing  in  a  parti- 
cular State,  City,  or  Body  Corporate ;  the  laft, 
we  call  the  Law  of  Nations ;  as  prevailing 
among  the  different  Nations  which,  together, 
make  up  the  whole  of  the  world, 

j  Th, 
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The  difference  between  thefe  two  Laws  is 
temarkable. 

The  one,  whether  it  takes  its  rife  from  the 
Will  of  each  Individual,  fignified  in  formal 
Convention  to  each  other ;  or  whether  it  pro- 
ceeds from  mere  Cuftom,  the  date  and  origin 
of  which  no  man  can  tell ;  has  always  fome 
common  Sovereign  Tribunal  to  expound  it 
meaning  and  enforce  its  decrees.  The  other 
has  no  Tribunal  whatever  •  no  Judge  to  ap- 
peal to  but  the  reft  of  mankind. 

The  confequence  is  fuch  as  might  naturally 
be  expe&ed  ;  the  one  is  for  the  moft  part, 
well  underftood,  and  uniform  in  its  opera- 
tions ;  the  other  is  often  unfettled  in  its  prin- 
ciples, and  as  to  its  operations,  generally  un- 
certain. 

To  fettle  therefore,  as  far  as  a  thing  fo 
flu&uating  will  permit,  the  true  foundation  of 
this  remarkable  Law ;  what  it  is  that  renders 
it  binding  upon  mankind  ;  the  changes  to 
which  it  is  liable;  and  the  caufes  of  thofe 
changes  ;  is  the  ultimate  objeft  of  the  work 
before  us.     To  enquire  into  its  form  and  ap- 

B  z  pearance, 
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pearance,  is  the  immediate  fcope  of  the  pf6* 
lent  chapter.  The  Subject  is  by  no  means 
without  difficulty,  notwithftanding  the  vo-* 
lumes  that  have  been  written  upon  it ;  and 
the  queftion,  What  conftitutes  the  Law  of 
Nations,  or  how  it  is  that  it  obtains  ?  has  been 
as  differently  anfwered,  as  it  has  been  fre- 
quently put.  Upon  the  whole  however,  the 
great  points  of  difference  concerning  the  mode 
of  its  ftru&ure,  feem  to  turn  upon  this; 
Whether  the  Law  of  Nations  is  merely  the 
Law  of  nature  as  it  concerns  man,  and  no- 
thing more\  or  whether  it  is  not  compofed  of 
certain  pofitive  Injiitutions  founded  upon  con- 
fent. 

The  Lawyers  and  Philofophers  of  an- 
tiquity; the  Oracles  of  the  Digeft;  and  in 
modern  times,  Hobbs,  Pujf'endorf,  Burlemaqui 
and  others,  (a)  fupport  the  firft  opinion. 
SuareZj  Grotius^  Huber,  Bynkerjhoek^  and  in 
general  the  more  recent  authors,  declare  for 
the  laft. 


(a)  See  much  learning  upon  this  in  Taylor's  Civil  Law, 
from  Pa.  99  to  132,  Quarto  Edition, 

The 
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The  manner  in  which  the  firft  fet  of  writers 
account  for  their  fentiments,  is  by  erecting 
that  famous  Theory,  by  which  Man  in  his 
origin  is  confidered  in  a  ftate  of  the  moft 
favagc  independence  ;  an  inhabitant  of  woods 
like  the  beafts  of  the  Earth;  like  them  the 
poffeflbrs  of  a  folitary  den,  and  like  them,  at- 
tending to  no  calls  but  thofe  of  appetite. 

This  uncouth,  but  interefting  pi&ure  arofc 
firft  perhaps  in  the  imaginations  of  the  Poets, 
(not  improbably  of  thofe  who  united  legifla- 
tion  with  poetry,)  and  from  them  was  eagerly 
adopted  into  more  regular  Syftems  of  Juris- 
prudence. Accordingly,  no  mode  of  ex- 
pounding the  Spirit  of  Laws  and  Govern- 
ment, has  been  more  common  than  that  which 
traces  every  thing  up  to  the  Creation  of  Man; 
or,  in  other  words,  to  Man,  as  it  is  called,  in 
a  State  of  Nature.  This  Theory,  though  often 
ftarted,  and  beautifully  amplified  by  the  an- 
tient  Poets,  (b)  feems  firft  to  have  been 
thought  of  as  the  foundation  of  a  Syflem  of 
Law,  by  Hobbs,  in  his  famous  Book  called 

(b)  Particularly  Lucretius.  Lib.  5. 


6       WHAT  THE  LAW  OF  NATIONS  IS. 

the  Leviathan,  in  which  there  is  fo  much  to 
admire,  and  fo  much  to  condemn, — It  was 
adopted,  and  confiderably  enlarged  by  Puf- 
fendorj\  and  inftantly  approved  of  by  writers 
without  number.  The  refult  of  their  fpecu- 
lations  is,  that  man  in  fuch  a  ftate,  owing 
obedience  to  none,  and  having  no  pofitive 
Law  to  control  him,  trufts  for  the  direction 
of  his  conduct  to  nature  alone  :  The  in- 
fluence which  fhe  has  over  him,  and  the  mo- 
tives which,  diftincT:  from  divine  or  human 
inftitutions,  impel  him  to  forbear  from,  or  to 
perform  any  particular  aftion,  are  called  the 
Laws  of  Nature  ;  (c)  and  whatever  number  of 
men  there  may  be  within  the  fphere  of  one 
another's  intercourfe,  their  conducl:  towards 
each  other,  (while  thus  independent  of  civil 
bonds,)  proceeds  folely  under  the  government 
of  thefe  Laws. 


(c)  Enimvero  utrobique  intellegimus  propofitiones  quaf- 
dam  immutabilis  veritatis  quae  a&iones  voluntarias  circa  bo- 
norum  ele&ionem,  malorumque  fugam  dirigunt,  ac  obliga- 
tionem  ad  adhis  externos  inducunt;  etiam  citra  leges  ci« 
viles,  et  fepofita  confideratione  pa&orum  regimen  coik 
ftituentium.  Cumberland  De  leg.  Nat.  6.  x. 


When 
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When,  however,  civil  Society  came  at  laft 
to  be  inftituted,  Men  divided  themfelves  into 
feparate  communities,  and  agreed  to  be  go- 
verned by  particular  pofitive  inftitutions,  in 
which  many  of  the  rights  conferred  by  mere 
nature  were  given  up,  for  the  better  preferva- 
tion  of  the  reft :  but  the  Communities  in 
their  relations  with  one  another,  having  given 
up  none  of  thefe  rights,  they  ftill  continue  to 
be  governed  in  all  their  public  tranfadlions,  as 
the  individuals  that  compofed  them  originally 
were ;  and  thus  the  Communities  of  the  world 
remain  in  a  ftate  of  Nature  with  refpedt  to 
one  another,  and  of  courfe  can  follow  no 
other  Law  but  the  Law  of  Nature.  Hence, 
fays  Hobbs,  the  Law  of  Nature  admits  of  two 
divifions ;  Firft,  as  it  is  applicable  to  Men  as 
Individuals ;  Secondly,  as  it  regards  them  as 
colle&ed  into  Nations.  The  laft  is  what  is 
called  the  Law  of  Nations,  which  is  thus  no- 
thing more  than  the  Law  of  Nature,  {d) 

Such 

[d)  De  Cive,  Cap.  14.  Sec.  4.  "  Rurfus  Lex  naturalis 
cc  dividi  poteft  in  naturalem  hominum^  quae  fola  obtinuit 
"  dici  Lex  naturae  j  et  naturalem  Civitatum^  quae  dici 
<c  poteft  lex  gentium,  vulgo  antem  Jus  Gentium  appel- 
w  Jatur,     Praecepta  utriufque  eadem  funt,"  &c,  &c, 

B4  So 
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Such  is  the  train  of  reafoning  adopted  by 
thofe  who  contend  that  thefe  two  Laws  are 
exactly  the  fame  with  one  another ;  and 
the  favourers  of  this  fyftem  are  fo  numer- 
ous, and  have  exifted  in  times  fo  ancient^ 
that  it  would  feem  almoft  prefumptuous  to 
have  any  doubt  of  its  foundnefs.  The 
opinions  of  the  Authors  of  the  Digeji  and  the 
InJlituteS)  are  all  founded  upon  it  ;  and 
nothing  is  more  common  than  to  ufe  the 
two  Laws  in  fenfes  nearly  fynonimous.   {e) 

"  Law,"  fays  Dr.  Taylor,  "  muft  be  either 
natural  or  injlituted,  viz.  fuch  as  God  pre^ 


cc 


So  alfo  Burlemaqui  "  II  faut  done  dire  que  le  Droit  des. 
ct  Gens,  proprement  ainfi  nomme  et  confidere  comme  une 
"  loi  qui  emane  d'un  Superieur,  n'efl  autre  chofe  que  le 
u  droit  naturel  lui  meme,  non  aux  hommes,  mais  aux 
«  Peuples,"  &c. 

Principes  du  droit  naturel,  2.  6.  5. 

(e)  Quod  naturalis  Ratio  inter  Omnes  homines  con- 
ilituit,  id  apud  omnes  peraeque  cuftoditur,  vocaturque  Jus 
Gentium,  quafi  quo  June  omnes  gent es  utantur.  Dig.  I.  2.  I, 

Jure  Naiurali,  quod  appellator  Jus  Gentium.  J.  1.2.  I. 

Gains  alfo,  De  acquirendo  rerum  dominio,  holds  that  we 
acquire  Property  in  the  Birds  and  Beafts  which  we  take  by 
the  Law  of  Nations  y  obferving  that  the  Jus  Gentium 
cum  ipfo  genere  humano  proditum  eft.  Dig.  41.  1.  I, 

"  fcribes 
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**  fcribes  in  the  voice  of  Reafon,  or  fuch  as 
M  Man  appoints  by  bis  Civil  fanclion :  to  which 
"  muft  we  refer  the  Law  of  Nations  ?  To 
"  the  Lav  of  Nature  doubtlefs,  of  which  it 
u  is  a  part :  for  if  we  confider  its  origin,  it 
"  is  the  Law  of  Nature;  if  the  object  or 
"  application  of  it,  it  is  the  Law  of  Nations. 
f  It  is  ftill  the  dictate  of  right  Reafon,  ap- 
<4  olied  to   the  wants  of  Societies.     So  that 

A. 

"  what  ufed  to  be  called  Jus  Natural,  be- 
a  comes  Jus  Gentium."  {/) 

Specious,  however,  as  this  reafoning  ap- 
pears, and  found  'as  it  may  be  allowed  to  be, 
as  far  as  it  goes ;  it  is  probably  not  diffi- 
cult to  demonftrate  that  fomething  more  is 
necefTary  than  a  fimple  view  of  the  Law  of 
Nature,  before  we  confider  ourfelves  obliged 
to  yield  obedience,  as  to  a  Law,  to  thofe 
cuftoms  which  govern  the  intercourfe  of  Na- 
tions, 

Whoever  cafts  his  eye  over  the  innumer- 
able forms  and  particularities,  which  the  States 
of  the  World  confider  themfelves  bound  to 
obferve  in  certain  fituations  ;  the  changes  in 

(/)  Taylor's  Civil  Law,  p.  128, 

thofe 
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thofe  forms ;  the  partial  or  the  general  ob* 
fervance  of  them ;  and  the  varieties  of  con- 
duct   which   evidently  fpring    from   fofitive 
Agreement ;  can  hardly  be  led  to  a  firm  belief 
that  the  Law  of  Nature  alone,  points  them 
out  for  our  regulation.      The  Law  of  Na- 
ture is  confidered  befides,  as  immutable  ;  im- 
frefcriptible  ;  and  exifting  through  all  time  ;{g) 
(a  point  which  we  lhall  foon  have  occafion 
to  confider  more  at  large ;)  but  the  difference 
between  the  Law  of  Nations.  nowy  from  what 
it  has  been^  muft  at  once  overthrow  the  pofi- 
tion.     For  example  ;  it  was  part  of  the  Law 
of  Nations  formerly,  to  admit  of  the  reduc- 
tion of  Captives  to  Slavery;  and  that  upon 
the  fuppofed  right  of  putting  them  to  death : 
Yet  a  Nation  which  in  thefe   times  fhould 
venture   upon  fuch  acts  of  barbarity,  would 
not  fail  to  draw  down  upon  it,  the  execra- 
tion,   and  poffibly  the  perpetual  war  of  its 
Neighbours.     This  conduct  however  is  juf- 
tified  according  to  the  law  of  nature^  by  all 
Jurifprudential  Writers  :  To  confider  it  there- 
fore  as   a  breach  of  the  law  of  nations ;  or 
to  hold  it  out  as  matter  of  deteftation,  becaufe 

(g){  Taylor's  Civil  Law,  129, 

it 
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tt  is  a  breach  of  them  ;  can  only  be  founded 
upon  the  fuppofition  that  the  latter  law  is 
very  different  from  the  former.  It  has  in- 
deed been  well  faid  by  Puffendorf  that  the 
right  to  do  any  particular  thing,  impofes 
not  upon  us  the  neceffity  for  doing  it ;  and 
hence  it  may  be  argued  that  this  abftain- 
ing  from  the  execution  of  prifoners  in  War9 
is  ftill  agreeable  to  the  Law  of  Nature,  though 
pufhed  to  its  extent,  that  law  might  per- 
mit us  to  do  much  more.  But  if  we  abftain 
from  this  full  exercife  of  the  right,  and  that, 
in  confequence  of  the  law  of  nations^  which 
would  be  fhamefully  broken  if  we  did  not ; 
it  fhews  that  the  two  laws  are  effentially 
different ;  and  if  the  one  may  be  faid  to  be 
only  lefs  in  extent  than  the  other  ;  it  is 
different,  from  the  very  circumftance  of  its 
fceing  lefs,  {b) 

How 


(h)  Vide  Bynkerfhoek.  Queft.  Juris  Pub.  «  Sed  mores 
fc  Gentium  qui  olim  fuerunt  et  nunc  funt,  follicitse  dirtin* 
"  guendum  eft ;  Moribus  cenfetur,  precipua  pars  Juris 
"  Gentium." 

Hence  the  opinion  of  Grotius,  reafoning  on  the  In- 
violability of  Arr.bafladors.  a  Bonum  et  icquum,  id  eft 
$'  merum  Natures  Jus  patitur  pecnas  exigi,  ubi  reperitur 

«  qui 
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How  it  came  to  be  thus  circumfcribed ; 
how  the  full  force  of  the  liberty  enjoyed  in 
a  ftate  of  nature,  came  to  be  oppofed  by 
certain  Inftitutions  which  are,  or  ought  to 
be,  invariably  obferved  ;  are  queftions  not 
fo  eafily  anfwered,  except  by  acknowledge 
ing  that  Man  has  appointed  this  circumfcrip- 
tion  by  his  Civil  Sanffion  ;  which  Dr.  Taylor^ 
in  the  paffage  above  cited,  allows  to  be  not 
Natural  but  Injlituted  Law, 

In  a  State  of  Nature ;  that  is,  a&ing 
under  the  Law  of  Nature  alone ;  if  it  be 
neceflary  to  make  war,  war  is  made  with- 
out any  notice  but  the  very  a£t  of  hofti-» 
lity.  Among  Nations,  (though  doubts  are 
entertained  by  many  on  the  foundnefs  of 
the  point,)  thofe  who  make  war  by  fudden 
ravages,  are  confidered  as  Robbers^  and  may 
be  punifhed  as  fuch  ;  and  accordingly,  from 
the  oldeft  time,  a  folemn  form  which  ftamps 
a  State  with  the  terrible  character  of  Enemyy 
has  been  deemed  neceflary  before  it  can  pro- 

"  qui  deli  quit ;  at  Jus  Gentium  legatos,  et  qui  his  fimiles 
"  fide  publica  veniunt,  excipit.  Quare  ut  rei  fiant  Legati, 
*<  contra  Jus  eft  Gentium,  ^uo  vetari  multa  folent^  qua} 
*  Jus  Natura  permittit."     De  J.  B.  et.  P.  2.  18.  4.  3, 

ceed 
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ceed  to  ads  of  legitimate  War.  In  a  State  of 
Nature,  if  once  in  confequence  of  juft  hofti- 
lity,  we  are  permitted  to  kill  an  Enemy  ;  it 
fhould  feem  that  the  manner  of  doing  it,  was 
indifferent ;  under  the  Law  of  Nations  how^ 
ever,  nothing  is  more  exprefsly  forbidden 
than  the  ufe  of  potfoned  arms.  In  a  State  of 
Nature,  it  would  appear,  that  whoever  affifts 
my  enemy,  though  only  to  a  certain  point ; 
by  the  very  acl:  of  afTiftance,  becomes  my 
enemy  alfo  :  and  even  under  the  law  of 
nations  in  other  times,  fuch  doctrine  was 
held  reafonable  ;  In  the  days  of  modern 
refinement  however,  it  is  not  confidered  as  a 
breach  of  thofe  laws,  nor  a  fufficient  caufe 
for  War,  to  lend  aid  to  one  State  againft 
another,  when  bound  to  do  fo  by  Treaty.  (/) 

In  reafoning  upon  many  of  thefe  cuftoms, 
It  would  poffibly  be  a  tafk  not  more  unnecef- 
fary  than  vain,  to  endeavour  to  trace  them 
up  to  the  law  of  nature.  In  many  points 
that  law  abfolutely  withholds  its  decifion ; 
and  leaves  us  often  to  chance,  where  prece- 
dent is  wanting,  to  determine  upon  a  rule 

(/)  See  more  upon  this  point,  when  we  come  to 
the  Influence  of  Treaties  on  the  Law  of  Nations. 

by 
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by  which  millions  perhaps  are  to  be  govern- 
ed.    For  example  ;  on  the  difcovery  of  un-* 
inhabited  lands  ;  though  the  law  of  nature 
may  prefcribe  fome  acl:  of  poiTeffion  to  thofe 
who  wifh  to   eftablifh  themfelves  there ;  it 
cannot  poflibly  determine  what  fhall  be  the 
particular   form   to    conftitute  a    legal  pro- 
perty, in  the  eyes  of  the  reft  of  the  world* 
That  form,  it  is  left  abfolutely  to  the  law  of 
nations  to  fettle  ;  and  it  may  be   any  trivial 
thing  which  chance,  or  accident,  or  caprice 
may  point  out.     Not  only  this,  but  immenfe 
tra£ts  of  Land,  which  have  never  even  been 
feen  ;  Seas  and  Rivers  that  have  never  been 
explored,  are  often  claimed  to  the  exclufion  of 
others,  merely  on  account  of  a  partial  difcovery 
of  them.    Of  the  fame  nature  with  this,  are  a 
vaft  number  of  Ceremonies^  and  maxims,  all  of 
them  forming  part  of  the  Law  of  Nations  ;  but 
wholly  independent  of  the  Law  of  Nature  ; 
as,  the  particular  forms  of  declaring  War ; 
the   diftinguifhing    marks   of    Heralds,    and 
Flags  of  Truce,  in  order  to  fhew  the  pacific 
intentions  of  thofe  who  bear  them  ;  the  pre- 
cedency of  different  nations  according  to  the 
forms  of  their  government,  whether  Imperial, 
Monarchical,   or  Republican  \   the  Ceremo- 
nies 
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tiles  of  Courts ;  the  Credit  attached  to  cer- 
tain documents  fuppofed  to  confer  high  pri- 
vileges on  thofe  who  are  furnifhed  with 
them  ;  (as  the  Credentials  of  Ambafladors  ;) 
the  great  immunities  of  thofe  Minifters,  (not 
abfolutely  neceffary  for  the  fuccefs  of  their 
miffion,  but)  agreed  upon  by  different  na- 
tions ;  the  proportion  of  Salvage  allowed  to 
a  nation  that  recaptures  the  property  of 
another,  with  whom  there  is  no  Treaty,  from 
a  common  enemy ;  all  thefe,  are  furely  the 
effect  of  Convention  [k)  of  fome  fort  or  other ; 
and  by  no  means  pointed  out  by  natural 
right.  "  Natural  Law"  fays  Bynkerjhoek^ 
**  eftablifhes  neither  diftin&ion  of  perfons, 
li  nor  property,  nor  civil  government ;  it  is 
"  the  Law  of  Nations  which  has  invented 
€i  thefe  diftin&ions,  and  renders  all  thofe  who 
"  happen  to  be  within  the  territory  of  a  State, 
I  fubjed  to  the  jurifdi&ion   of   that  State. 

(k)  tc  Ceft  le  confentement  de  toutes  les  Nations  de  h 
u  Terre  qui  fait  ce  qu'on  appelle  le  droit  des  Gens.  II 
"  tient  le  milieu  entre  le  droit  Naturel  et  le  droit  Civil  5 
u  et  eft  d'autans  plus  confiderable  que  le  dernier,  qu'il  ne 
"  peut  eftre  change  ni  altere,  finon  du  mefme  Confentement 
w  unanime  de  tous  les  peuples." 

Wicquef,  de  PAmbaffadeur,  1.  1.  27. 


"  Reafon 
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Reafon  and  Cujlom  are  the  only  Bafes  of 
the  Law  of  Nations."  [I) 


Of  this  opinion  alfo,  and  in  all  its  extent, 
feems  to  have  been  a  writer  of  great  per- 
fpicuity  and  comprehenfion  of  mind,  though 
his  writings  are  feldom  explored.  I  mean 
Francifco  Suarez,  a  famous  Jefuit  of 
Grenada,  in  the  fixteenth  century,  and  long 
time  profeflbr  of  divinity  in  the  Univerfity 
of  Conimbro. 

I  mall  make  no  apology  to  the  learned 
Reader  for  fetting  before  him  the  following 
of  his  pofitions. 

Natural  law,  differs  from  other  laws  in 
this ;  that  other  laws,  conjlitute  of  themfehes 
the  turpitude  or  honefty  of  the  things  they 
prohibit  or  inculcate  ;  while  Natural  law, 
always  pre-fuppojes  in  the  acl:  or  fubjecT:, 
the  turpitude  which  it  prohibits,  and  the 
honefty  which  it  inculcates  ;  and  therefore 
we  ufually  fay  that  a  thing  is  forbidden  by 

(/)  Bynk.  de  ForoLeg.  Cap.  24. 

tM» 
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his  law,  becaufe  it  is  bad,  or  commanded,  be* 
wufe  it  is  good,  (m) 

Now  it  is  to  be  believed,  that  the  Law  of 
Nations  does  not  command  or  prohibit  things 
becaufe  they  are  intrinjically  good,  or  intrin~ 
fically  bad  \  for  fuch  things  belong  properly  to 
Natural  Law;  and  in  this  fenfe  therefore  the 
Law  of  Nations  is  not  comprehended  in 
Natural  law.   [n) 

The  Law  of  Nations  differs  in  the  firft 
place,  and  that  very  particularly,  from  natural 

(m)  Vide  Fr.  Suarez.  De  Leg.  ac  Deo  Legiflat.  L.  2. 
C.  7.  S.  r.  Imo  in  hoc  differt  lex  naturaiis  ab  aliis  kgibus, 
quod  ali&facwnt  efle  malum  quod  prohibent;  et  necefla- 
rium  vel  honeftum  quod  praecipiunt;  haec  vero  fupponit  in 
aSiu  feu  objeftu,  honeftatem  quam  praecipiat,  vel  turpi- 
tudinem  quam  prohibeat ;  et  ideodici  folet  per  hanc  legem 
prohiberi  aliquid  quia  malum,  vel  praecipi  quia  bonum. 

See  alfo  other  opinions  to  this  purpofe,  PufFend.  Droit 
&s  Gent.  L.  2.  Ch.  3.  S.4. 

(«)  Concludendum  igitur  cenfeo,  Jus  Gentium,  non 
praecipere  aliquid  tanquam  ex  fe  neceffarium  ad  honeftatem, 
nee  prohibere  aliquid  quod  per  fe  et  intrinfece  malum  eft, 
vel  abfolute,  vel  tali  fuppofito  Statu  et  conditione  rerum  ; 
fed  haec  omnia  pertinere  ad  Jus  Naturale,  ac  Subinde  in 
hoc  fenfu,  Jus  Gentium,  non  comprehendi  Sub  jure  na* 
furali.    Id.  2.  17, 

Vol  I.  C  law ; 
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law  ;  in  fo  far  as  it  contains  certain  pofitive 
precepts,  the  neceflity  of  which  it  does  not 
infer  Jolely  from  the  nature  of  the  thing  incul- 
cated, by  an  inference  drawn  from  natural 
principles  ;  and  as  we  have  fhewn  that  every 
thing  that  is  thus  inferred,  muft  be  attributed 
to  natural  law  ;  fome  other  caufe  for  this  ne- 
ceflity muft  be  fought  for  by  the  law  of 
Nations. 

It  differs  in  the  fecond  place,  becaufe  it 
cannot  be  fo  immutable^  as  the  law  of  Na- 
ture \  for  Immutability  takes  its  origin  from. 
Necejjity. 

Hence  laftly,  it  follows ;  that  even  in  the 

things    in    which    the    two    laws   appear   to 

agree,  they  are  not  exactly,  and  every  way 

fimilar.  (0) 

Such 

(0)  Differt  autem  primo  ac  praecipue  Jus  Gentium  a 
Jure  Naturali  :  Quia  quatenus  continet  praecepta  affirma- 
tiva,  non  infert  necejjitatem  rei  prasceptae,  ex  fola  rei  natura 
per  evidentem  illationem  ex  principiis  naturalib.us ;  quia 
quicquid  hujufmodi  eft,  naturale  eft  ut  aftendimus :  unde 
neceffe  eft,  ut  aliunde  oriatur  talis  neceffitas,  &c- 

Secundo  different  confequentur,  quia  Jus  Gentium,- non 

poteft  eiTe  tam  immutabik  ftcut  naturale,  quia  Immutabilitas 

ex  neceflitate  oritur, 

Tertia 
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Such  is  the  opinion  of  the  Philofopher  of 
Grenada,  and  he  adds  to  it  a  flight  enumera- 
tion of  thofe  points  which  form  the  fubject  of 
the  law  of  nations,  but  on  which  nothing  is 
decided  by  natural  law.  Moft  of  them  have 
been  mentioned  above,  and  among  them  he 
particularly  takes  notice  of  th6  privileges  of 
Ambafladors  (/>},  and  the  neceffity  under 
which  the  world  is  fuppofed  to  be  by  the  law 
of  nations,  and  not  the  law  of  nature  ^  to  culti- 
vate commerce,    (a) 

Thus  much  then  with  refpect  to  thofe  who 
favor  the  fuppofition  of  Hobbs  and  Puffendorf, 
that  Man  rofe  fuddenly  from  the  Earth,  or 
dropped  from  the  clouds,  with  all  his  Facul- 
ties perfect,  and  beheld  other  beings  around 
him,  of  the  fame  fpecies,  and  in  the  fame 
fituation. 

Tertio  hlnc  fit,  ut  etiam  in  his,  in  quibus  haec  jura  con- 
venire  videntur,  non  habeant  omnimodse  fimilitudinem,— « 
Id.  L.2.  C.  19.3. 

(p)  Id.  2.  19.6. 

(q)  Jus  naturale  per  fe,  ad  hoc  (Commercium)  non  obli- 
gate potuifiet  enim  una  Refpub.  per  fe  vivere,  et  nolle 
Commercium  cum  alia,  etiamfi  non  eiTet  inimicitia.— • 
L.2. 19.7. 

C  a  But 
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But  to  thofe  who  lend  their  belief  to  the 
tradition  handed  down  to  us  by  our  Fathers, 
in  the  moft  complete  as  well  as  the  moll 
venerable  monument  of  Antiquity  extant  in 
the  world  ;  little  refledion  is  wanting  to  fhew, 
that  reafonable  doubts  may  be  entertained, 
whether  mankind  ever  exifted  in  any  ftate 
where  certain  cuftoms  were  not  known  and 
complied  with  ;  and  if  fo,  the  law  of  nations 
muft,  even  at  all  times,  have  been  different 
from  the  mere  law  of  nature. 

The  hiftory  and  origin  of  Government  and 
Civil  Society,  have  been  topics,  fo  often 
handled,  and  the  fubjecls  of  fo  much  learned 
and  ingenious  difcuffion,  that  it  would  be 
little  necefiary  to  touch  upon  them  here.  But 
if  we  believe  in  the  Mosaic  Tradition, 
and  give  our  affent  to  that  wonderful  force  of 
corroborative  circumftances*  which  are  fup- 
plied  by  the  hiftory  and  the  face  of  the 
Earth;  we  can  hardly  imagiae  the  accounts 
of  the  State  of  Nature  above  mentioned,  to  be 
any  thing  more  than  the  wild  images  of 
Poetry,  or  at  beft  an  invention  for  the  more 
convenient  deduction  of  certain  reafonings  on 
Law  and  Right. 

Upon 
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Upon  the  fuppofition  then  that  the  world 
was  peopled  by  a  fingle  pair,  and  of  courfe  that 
every  man  except  the  firft,  muft  have  gra- 
dually advanced  through  a  long  and  weak  in- 
fancy, to  the  full  ufe  of  his  faculties  in  body 
and  mind  ;  it  is  hardly  poflible  not  to  believe, 
that  Government  and  Society  (of  what  fortjs 
not  here  the  enquiry)  is  as  old  as  the  world 
itfelf.- — And  however  foon  the  emigration  of 
children  from  their  fathers,  or  of  particular 
families  from  their  community,  may  have 
taken  place  ;  (till,  the  exiftence  of  certain 
cuftoms  and  ceremonies,  and  even  of  rules 
and  laws,  muft  be  fuppofed  coeval,  or  nearly 
coeval,  with  the  exiftence  of  mankind. 

This  latter  confideration,  is  what  I  do  not 
recoiled  to  have  feen  in  any  of  thofe  theories 
which  make  a  difference  between  the  laws  of 
nations  and  of  nature ;  nor  is  it  offered  as 
conclufive  argument,  but  merely  as  ftrong 
collateral  evidence,  the  weight  of  which  muft 
in  every  man's  mind  depend  upon  the  in- 
clination of  his  opinion  with  refpecT:  to  the 
manner  in  which  the  world  was  peopled, 

C3  So 
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So  ftrongwas  the  impreffion  withGROTius, 
that  the  law  of  nations  was  the  cujiom  of 
nations,  exclufive  of  the  didates  of  nature  ; 
that  a  writer  of  great  weight  (r)  has  imagined 
him  to  have  pufhed  this  theory  too  far,  and  to 
have  rejected  the  interpofition  of  natural  law, 
more  than  was  reasonable. — And  indeed  in 
the  following  fentiments,  we  may  fuppofe 
him  to  mean  that  the  States  of  the  world 
form  one  great  federal  community,  which  has 
a&ually  determined  upon  one  common,  de- 
finite Code  of  Laws  for  its  government. 

"  As  the  laws  of  every  State,"  fays  he, 
"  have  a  view  to  the  particular  intereft  of  that 
"  State ;  So  among  the  States  of  the  world, 
"  or  the  greater  number  of  them,  certain  laws 
"  may  be  agreed  upon  (ex  confenfu)  which 
"  have  a  view  to  the  intereft,  not  of  fingle 
11  Communities,  but  of  the  great  whole  ;  and 
"  this  is  what  is  called  the  law  of  nations  as 
u  often  as  we  diftinguifh  it  from  the  law  of 
"  nature." 

Again,  "  Whenever  we  obferve  a  fettled 
lc  maxim  put  in  pra&ice  by  numbers  at  dif- 

(r)  Vattel  in  pref. 

ferent 
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u  ferent  times  and  places,  we  muft  attribute 
"  it  to  fome  univerfal  caufe  ;  which  in  the 
H  fubjefl:  before  us,  can  only  be  by  making  it 
iC  flow  immediately  from  natural  principles  ; 
"  or  the.  common  confent  of  the  world.  The 
"  one  points  out  what  is  the  law  of  nature ; 
"  the  other  what  is  the  law  of  nations ;  for  it 
"  follows  of  courfe,  that  what  is  not  deducible 
at  once  by  reafon,  from  certain  fixt  prin- 
ciples, and  yet  is  univerfally  obferved  ;  muft 
derive  its  force  from  voluntary  confent.  I 
"  have  therefore  been  careful,"  continues  he, 
"  to  diftinguifh  the  law  of  nations  from  the 
cc  law  of  nature,  as  well  as  from  the  civil 
"law."   (s) 

In  this  opinion,  the  Philofopher  of  Delft, 
may  be  thought  to  have  gone  too  far ;  fince 
though  there  can  be  little  doubt  but  that  Con- 
mention  enters  into  the  compofition  of  the  law 
of  nations  ;  it  can  hardly  be  denied  that  there 
is  much  force  in  the  oppofite  theory  ;  and 
though  the  tranfaclions  of  nations  are  go-> 
verned  by  cuftom  in  a  vaft  variety  of  points  \ 

0)  Prolegom.  Sec.  17, 41,  42, 

C4  yet: 
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yet  in  the  beginnings  and  even  now,  in  affairs 
that  are  without  precedent^  above  all,  in  points 
of  general  duty  and  condud,  they  can  have 
nothing  to  follow  but  fuch  laws,  as  individuals 
not  connected  together  in  civil  fociety  are  bound 
to  obferve.  (t) 

Steering  therefore  equally  clear  of  the  in- 
accuracy of  the  Roman  Lawyers,  and  fome 
modern  authorities ;  and  this  opinion  of 
Grotius,  that  the  Law  in  queftion  is  Injlituted 
Law,  and  that  alone  ;  we  fhall  not  perhaps  err 
much  in  inclining  ^r  the  prefent^  to  the  more 
recent  Sentiment,  that  although  the  Law  of 
Nations  is  to  look  for  its  principles  to  the  Law 
of  Nature^  and  Sovereigns  are  to  be  governed 
in  their  general  line  of  conduct,  and  in  all  par- 
ticular cafes  that  are  new^  by  the  fame  prin- 
ciples as  would  govern  independent  indivU 
duals ;  Yet,  that  many  cuftoms  having  been 
adopted,  and  many  maxims  agreed  upon,  we 
are  to  look  to  tbem>  in  thofe  cafes  where  they 
prefent  themfelves,  for  the  interpretation  of 


(t)  What  that  lavr  is,  we  fhall  enquire  more  at  large  in 
8  future  chapter. 

the 
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the  principles,  [it)  I  fay,  inclining  for  the  pre- 
fent^  becaufe  we  mean  hereafter  to  enter  upon 
a  full  difcuflion  of  the  Law  of  Nature,  ai*d  to 
endeavour  to  fettle  more  accurately  than  has 
hitherto  been  done,  what  we  are  to  underftand 
by  it,  and  under  what  modifications,  when  we 
fpeak  of  it  as  the  foundation  of  the  Law 
pf  Nations, 

Thus  then  the  law  of  nations  may  be  faid 
to  be  conftru&ed  in  the  fame  manner  with 
various  parts  of  other  laws,  which  are  not 
written,  but  derive  their  force  abfolutely  from 
Equity  and  Cuftom,  [x)  of  which,  a  very 
great  proportion  of  the  law  of  this  realm, 
(furely  far  different  from  the  mere  law  of  na- 
ture) is  an  illuftrious  example. 

There  are  indeed  cafes  perpetually  happen- 
ing, in  which  various  modes  of  action  prdent 
themfelves,  all  equally  recommended  by  Na- 
ture and  Reafon ;  and  in  which,  it  is  not  of 

(«)  In  the  fame  manner  as  (with  us  in  England)  it  is  an 
A£  of  Parliament  which  prefcribes  the  general  terms  of 
a  law,  but  it  is  the  Courts  of  Juftice  which  are  charged 
with  its  interpretation;  and  the  Ac"r,  and  the  interpretation 
[in  the  cafes  that  have  been  actually  decided)  taken  togzthtr^ 
^?rm  the  law. 

<*)  See  Grot  de  J»r.  Bet.  P.  f.  1. 14. 1. 

fo 
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fo  much  confequence  to  determine  upon  any 
one  of  them  from  a  thorough  conviction  of  its 
fuperiority  j  as  that  fomething  .definite  fhall 
be  determined  upon.  In  thefe  cafes,  it  is  evi- 
dent that  if  nature  and  reafon  recommend 
them  all;  the  feleftion  can  be  only  made  by 
the  fan&ion  oipojitwe  law.  The  end  is  pointed 
out  by  the  one  ;  the  means  are  adopted  by 
the  other ;  the  principles  are  founded  in? 
reafon  \  the  application,  is  abfolute  injlitution  ; 
fo  that  the  whole  together,  form  a  compofition 
of  the  laws  of  nature,  and  the  laws  of  man. 
I  have  alledged,"  fays  Bynker/hoek,  (upon 
the  Inviolability  of  Ambafladors)  "  whatever 
reafon  can  adduce  for  or  againft  the  ques- 
tion ;  we  muft  now  fee  what  is  really  to  be 
determined ;  what  Cujiom  will  have  fettled, 
will  carry  it  without  doubt  \  fince  it  is  -on 
Cufom  that  the  law  of  nations  is  founded  ; 
(y)  and  indeed  whatever  may  be  the  definition 
of  this  law,  we  muft  always  return  to  this  ; 
that,  that  which  reafon  dictates  to  the  people 
of  the  world,  and  that  which  they  obferve  in 
confequence  of  a  comparifon  they  make  of 
the  things  which  have  happened,  form  the 

(y)  Bynkerfh.  De  For.  Leg.  C.  7. 

fole 
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fole  law  for  thofe  who  have  no  other  to 
foilow.  If  men  only  make  ufe  of  their  reafon\ 
reafon  will  but  advife  certain  things  to  be  ob- 
ferved  by  them  ;  which  being  thus  objerved^  fo 
as  to  become  eftablifhed  Cujfoms,  people  are 
under  a  reciprocal  obligation  to  comply  with 
them,  without  which  we  cannot  imagine 
either  War,  or  Peace,  or  Alliances,  or  Em- 
baffles,  or  Commerce."    [z] 

Such  is  the  language  of  one  of  the  ablefl 
writers  on  this  part  of  law,  who  faw  clearly 
how  different  the  modifications  of  certaia 
Cuftoms  muft  render  the  mere  law  of  nature. 
The  fentiments  contained  in  the  fmall  Treatife 
which  he  gave  to  the  world,  were  ably  de- 
veloped by  Wolf,  (a)  and  put  into  more  po- 
lifhed  form  by  Vattel  ;  from  whom  if  we 
diifer  at  all,  it  will  only  be  in  endeavouring 
to  give  fomething  more  definite  and  binding 
even  than  this  affemblage  of  the  laws  or  Na- 
ture and  the  laws  of  Man,  as  the  real  founda- 
tion of  the  Law  of  Nations. 

In  this  ftage  of  the  argument,  it  may  not 
be  improper  to  take  a  view  of  an  objection, 

(z)  De  For.  Leg.  C.  3.         (a)  Jus  Gentium. 

whofe 
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whofe  force,  if  allowed,  would  overturn  the 
whole  of  what  has  been  faid.  It  is  to  be 
found  at  large  (though  it  was  thought  of  long 
before  by  Suarez),  (b)  in  Dr.  Taylor  s  learned 
Treatife  on  the  Civil  Law,  in  which  he  hat 
occafion  to  confider  the  queftions  before  us. 
The  following  is  the  Sum  of  his  reafoning. 

The  Law  of  Nature  is  divided  into  Abfolutt 
and  Hypothetical*  The  one  obliges  abjblutelyr 
all perfonsy  at  all  times  and  in  all  places ^j or  it  is 
immutable ;  the  other  only  conditionally  ;  that 
|s,  fuppofing  fuch  and  fuch  conditions  to 
exift ;  which,  if  they  do  not  exift,  nothing  is 
done.  But  if  they  are  juft  and  reafonable  in 
their  own  nature  when  they  do  come  to  exift, 
the  obligation  to  obferve  them  operates  as 
ftrongly,  as  the  obligation  of  the  Law  of  Na- 
ture did  in  its  abfolute  force,  (c )  This  rea- 
foning is  thus  illuftrated  by  Cafes. 

The  Law  of  Nature  recommends  the  ad- 
vantages of  Society.  When  therefore  Society 
is  formed,  and  not  before,  all  the  means  of 

(b)  De  Leg.  acDeo  Leg.  2.  18.  - 

(c)  Taylor's  Civ.  Law.  Quarto  Edit.  129. 

main- 
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maintaining  it,  and  all  the  confequences  that  flow 
from  it,  are  as  much  the  Law  of  Nature,  that 
is,  the  Law  of  Nature  Hypothetical,  as  the 
rules  before  it,  were  the  rules  of  the  Law  of 
Nature  abfolute.  (d)  So  aMb  with  Contracts  ; 
the  obfervance  of  which  is  not  in  confequence 
of  any  new  Law,  but  merely  that  an  eternal 
and  necejjary  Law,  has  now  a  Scene  in  which 
it  may  exert  its  operations,   (e) 

When  writers  then  tell  us  of  a  fecondary 
Law  of  Nations,  which  in  many  refpefts  it 
totally  different  from  the  primary  one ;  this  is 
the  true  and  natural  obfervation  upon  that 
feeming  difagreement.  If  I  am  directed  to 
cultivate  Society,  I  find  there  can  be  none 
without  a  feparation  of  property  ;  Property 
introduces  difputes ;  difputes  are  the  occafion. 
of  war  ;  war  brings  on  Captivity ;  that  again 
Slavery ;  till  we  come  by  the  benefit  of 
manumiffion  to  the  recovery  of  our  natural 
Rights. 

This  fcheme  has  led  people  to  imagine  that 
the  fecondary  law  of  nations  was  a  kind  of  con* 

{d)  Taylor's  Civil  Law.    129. 
(<?)  Id.  130. 

ventional 
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ventional,  voluntary  law,  diftinft  from  the  la^ 
of  nature.   But  though  the  natural  equality  of 
mankind,  and  the  admiffion  of  Slavery  ;  the 
community  of  goods,  and  the  introdu&ion  of 
property ;  and  many  other  cuftoms  compared 
with  natural  right,  feem  in  oppofition  to  one 
another  ;  yet,  if  the  rights  and  duties  of  this 
new  fcene,  are  not  incongruous  with  the  law  of 
nature  ;  what   is  called  the  fecondary  law  of 
nations  has  really  no  exijience  ;  nor  can  that  be 
faid  to  be  introduced  by  pojitive  or  arbitrary  con- 
trails, or  by  voluntary  confederacies ,  which  is 
fairly   the  prefcription   of  right  Reafon.     (f) 
Hence,  all  the  obligations  which  arife  from 
what  is  called  the  Jus  Secondarium,  were  vir- 
tually laid  upon  us  before,  but  could  never  be 
known  till  fomething  called  them  forth.   Thus 
theft  is  contrary  to  the  law  of  nature,  though 
it  could  not  be  known  till  after  the  inftitution 
of  Property,  for  the  do&rine  of  "  Alterum  ne 
"  lsedas"   lofes  no  force ;  So  that  when  the 
Civilians  fay  that  Theft  is  bafe  in  its  Nature^ 
they  mean  that  it  would  be  Jo,  after  Property 
was  once  introduced,  (g) 

To 

(/)  Taylor's  Civil  Law.   130. 

(g)  Id.  131.     See  alfo  Suarez  de  Leg.  ac  Deo  Legiflat. 
^.2.  C.  18.    Nam  multa  funt  de  jure  naturali  quae  non 

obligent^ 
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■  To  this  reafoning  little  can  be  anfwered ; 
fince  if  taken  in  on.,  ligtlt^  it  cannot  apply  to 
the  queftion  before  is^  and  therefore  -quires 
no  anfwer;  if  in  another,  it  is  every  where 
contradicted  by  fad.  If  it  means  that  men 
have  really  no  view  to  rule  and  precedent  in 
their  conduct  towards  one  another ;  it  would 
be  ufelefs  to  endeavour  to  prove  that  they 
had,  when  rule  and  precedent  every  where 
prefent  themfelves  to  notice.  But  if  it  means 
merely  to  trace  all  Laws  up  to  their  fource 
and  reafon,  and  to  aflert  that  they  are  Laws 
of  Nature,  becaufe  the  nature  of  man  makes 
him  propofe  fome  advantage  to  himfelf  in  all 
his  conftitutions  ;  there  can  then  be  no  quef- 
tion between  us.  In  that  view  of  the  fubjec\ 
all  the  laws  that  ever  exifted,  may  be  deemed 
laws  of  nature  ;  and  the  laws  of  a  particular 
State,  a  particular  Diftrict,  nay  even  of  a  par- 
ticular Society  or  Club  of  men,  may  be  faid  to 
be  laws  of  nature,  as  well  as  the  laws  of 
nations  :  For  they  are  all  founded  upon  the 
natural  inclination  to  uphold  Society ;   they 

obligent,  nee  locum  habent,  nifi  aliqua  fuppofitione  facia. 
Ut  prasceptum  non  furandi,  non  habet  locum,  nil!  facta 
divifione  bonorum  et  dominiorum. 

c  are 
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are  the  means  of  maintaining  it,  and  the  confe~ 
quences  that  Jlow  from  it,  which  to  ufe  the 
language  of  the  argument  are  the  laws  of 
nature. 

To  thofe  however  who  do  not  regard  the 
queftion  in  this  exteniive  point  of  view,  but 
merely  enquire  whether  the  particular  form 
in  which  the  principles  of  natural  duty  are 
applied,  muft  not  have  the  civil  fanc~lion  of 
men  to  ftamp  it  with  the  authority  of  law  ; 
this  reafoning  will  appear,  if  not  nugatory,  at 
leaft  gratis  didtum.    {h) 

As  therefore  the  principles  of  all  civil  and 
municipal  laws,  muft  be  founded  in  natural 
reafon,  but  derive  the  form  and  manner  in 
which  they  are  brought  into  ufe,  from  pqfitive 
injlitutions ;  So  alfo  the  law  of  nations  muft 
put  in  force  the  dictates  of  nature,  in  fome 
known  mode  agreed  upon  by  all  who  conform 
to  them.     The  only  difference  is,  that  in  the 

(h)  It  was  Gibbon's  judgment  of  Dr.  Taylor's  work, 
that  it  was  of  amufing,  though  various  reading  ;  but  could 
not  be  praifed  for  philofophical  precifion. 

Dec.  and  Fal»  Ch.  44.  Note.  132. 


one 
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one  cafe,  it  is  individuals  who  are  called  upon 
to  fettle  the  mode ;  in  the  other,  it  is  whole 
nations,  a&ing  through  the  organs  of  their 
governments  ;  that  in  the  one,  almoft  every- 
thing that  can  exercife  the  judgment  of  an 
individual  in  his  various  relations,  is  fettled 
for  him  by  written  law,  or  by  precedent  ; 
while  among  States,  (from  their  comparatively 
little  intercourfe,  and  the  want  of  a  common 
Sovereign,)  much  is  left  without  precedent, 
wavering,  as  accident,  or  whim,  or  the  vary- 
ing ideas  of  natural  juftice,  may  direct 

Upon  the  whole  then,  the  account  of  the 
Law  of  Nations,  is  not  greatly  different  from 
that  of  the  Municipal,  which  by  all  writers  is 
confidered  as  pofitive  law.  For  both  the  one 
and  the  other  look  for  their  principles  to 
Reafon ;  for  their  application,  to  regular  Injli- 
tution  ;  and  hence  a  writer  of  the  laft  age  has 
faid,  not  improperly,  that  the  Law  of  Nations 
holds  the  midway  between  civil  law  and  the 
law  of  nature.  (/)  When  however  they  come 

(/)  Wicquefort  de  l'Ambaflad.  1. 1.  27.  Suarez  alfo  calls 
it  medium  inter  naturale  jus,  et  humanum,  et  priori  ex- 
tremo  vicinius.  L.  2.  6.  17. 

Vol,  I.  D  to 
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to  be  broken,  the  difference  is  far  more  f< 
rious.  The  breach  of  municipal  law  is  at 
tended  only  by  the  punifhment  of  the  of- 
fender ;  (the  law  remaining  ftill  in  force, 
ftrengthened  perhaps  by  the  very  infraction  :) 
the  breach  of  the  other,  can  only  be  remedied 
by  the  refufal  of  thofe  who  are  injured  to 
comply  with  it  any  longer,  and  the  law  Ufdf 
is  totally  deftroyed* 


CHAP. 
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CHAP.   II. 

OF    THE^OBLIGATION    OF    NATURAL    LAW. 

J3  U  T   a   very   material    queftion   prefents 
itfelf  now  for  difcuffion,  which  muft  be  fatis- 
fa&orily  difpofed  of  before  we  can  proceed 
farther.    Although  it  may  appear  fettled,  that 
the  Law  of  Nations   confifts  of  the  Law 
of  Nature,  modified  by  the  exprefs  or  the 
implied  confent  of  Nations ;  ftill  if  it  mould 
happen  that  the  particular  fets  of  actions  and 
offices  which    compofe    what  is    called    the 
moral  fcience,  and  which  are   exprefsly  faid 
to  take  their  rife   and    obligation  from  the 
Law  of  Nature,  mould  not  always  refemble 
one  another :  If  different  philofophers,  pro- 
ceeding as  they  think  from  this  fame  Law, 
fhould  be  found  to  have  very  different  ideas 
of  duty ;    and  nations  in  confequence  have 
adopted  in  the  fame  fituations,  very  different 
modes  of  conduct :    If  this,    I  fay,    mould 
happen,  we  muft  I  think  be  driven  to  con- 
fefs,  that  the  Law  of  Nature  itfelf,  is  a  very 
imperfect  foundation  for  any  Law  which  is 
D  2  fup- 
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fuppofcd  to  be  definite  and  certain ;  and  which 
on  account  of  that  foundation,  and  that  alone, 
it  is  affirmed,  is  to  govern  all  the  States  of 
the  World. 

A  very  able  writer  upon  the  fubjecT:  of 
Laws,  conceives  the  Law  of  Nations  to  depend 
upon  the  principle,  "  that  different  nations 
ought  to  do  as  much  good  to  one  another  in  peace y 
and  as  little  harm  as  poffible  in  War,  without 
prejudicing  their  real Interejls"  (k) 


As  a  great  fundamental  principle,  or  out- 
line of  the  Law  of  Nations,  I  have  no  kind 
of  doubt  of  the  foundnefs  of  this  propofition  ; 
but  when  we  come  to  a  detailed  fcheme  of 
duties,  it  is  obvious  that  much  more  is  necef- 
fary  to  render  it  definite,  fince  it  is  obvious 
that  a  queftion  may  be  immediately  ftarted, 
namely,  what  is  it  that  conftitutes  our  real 
Ihterefi,  and  who  is  to  judge  ? 

Now  could  the  Natural  Law  point  this 
out  with  certainty  to  every  man's  heart  and 
comprehehfion,  there  would  be  little  or  no 

{k)  Montefq.  De  PEfp.  des  Loix.  1. 1.  ch.  3. 

difference 
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difference  of  opinion  concerning  it ;  for  the 
Natural  Law,  as  is  properly  and  uniformly 
laid  down,  is  univerfal  and  immutable.  Yet  we 
all  know  the  immenfe  diverfity  of  fentiment 
concerning  real  Interejl  which  there  is,  and 
muft  be,  where  there  is  no  common  pofitive 
Religion  to  decide  upon  it  with  authority  ;  and 
in  fpeaking  merely  of  a  natural  Law,  all 
idea  of  fuch  a  religion  muft  be  left  out  of  the 
queftion.  (/) 

Even  with  a  pofitive  Religion,  much  dif- 
ference of  opinion  has  arifen  upon  various 
points  of  the  Law  of  Nations,  For  example ; 
one  of  the  reafons  which  produced  the  Trea- 
tife  of  Vattel,  was  a  revolting  afTertion  of 
Wolf  (whom  he  owns  for  his  Mafter)  that 
the  life  of  poifoned  arms,  was  legiti?nate  in 
war.  [m\  Some  of  VatteVs  own  pbfitions  in 
Other  parts  of  his  fubjecl:,  feem  to  me,  on 
his  own  principles,  to  be  equally  capable  of 
conteft.  For  example,  he  founds  the  natural 
obligation  of  Nations  to  cultivate  commerce, 
folely  upon  its  utility  ?  and  though  he  owns 

(/)   See  Note  c.  page  6* 

(m)  Vattel  Dr.  des  Gens,  Prelim.  13,  14, 

D  3  that 
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that  one  nation  may  refufe  to  trade  with  the 
reft,  yet  if  it  do  fo  without  good  reafon^  he 
affirms  it  will  be  guilty  of  a  breach  of  duty."(/2) 
— But  if  utility  is  the  fole  caufe  of  this  obli- 
gation, it  mud  be  obvious  that  its  univerfality 
muft  entirely  depend  upon  this,  that  all  man- 
kind confider  commerce  in  the  fame  light 
with  Vattel^  which  is  known  not  to  be  the 
cafe,  (o) 

Who  then  can  decide  with  clearnefs  upon 
the  Law  of  Nature  itfelf,  when  extended  into 
all  the  minute  ramifications  of  a  particular 
Syftem,  upon  which  all  mankind  are  by  no 
means  agreed  ? 

A  great  and  very  old  queftion  therefore 
arifes,  concerning  the  Obligation  of 
Natural  Law  as  far  as  it  isfuppofed  to  tie 
us  down  to  the  obfervance  of  one^  certain^  and 
detailed  fcheme  of  duties •,  and  no  other  :  In 
other  words  to  the  purfuit  of  what  particular 
Nations  call  Good,  or  the  rejection  of  what 

(n)  Vattel  Dr.  des  Gens.  Prelim.  1.  I.  ch.  8. 

(o)  Suarez,  as  quoted  in  the  laft  Chapter,  (Note  q. 
p.  19.)  afferts  in  pofitive  terms,  that  there  is  no  obligation 
to  cultivate  commerce  at  all. 

2  they 
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they  call  Evil.  If  this  cannot  be  fhewn,  we 
have  as  yet  obtained  abfolutely  nothing,  con- 
cerning one  fixed  foundation,  for  a  Law  of 
Nations,  binding,  ex  vi  terminomm,  upon  all 
the  Nations  of  the  world  3  and  as  moft  of  thofe 
learned  men  who  have  acquired  fuch  deferved 
reputation  for  their  refearches  upon  the  fub- 
jecl,  have  generally  taken  this  part  of  it  for 
granted,  there  may  be  yet  fomething  wanting 
to  the  perfection  of  the  Science. 

In  the  prefent   Chapter  therefore   I    mall 
endeavour    to    examine,    the    force    of  the 
Obligation   which    many    judicious    and 
virtuous  perfons  have  afferted  we  are  all  of 
us  under,  to  obferve  invariably  one,  particular ', 
and  certain  fet  of  Cuftoms,  from   the  com- 
mands of  nature  alone.     And  if  it  fhall  be 
found  that   this   obligation  is  at    beft   but  a 
weak  one  ;  or  that  upon  the  fame  principles 
which  are  fuppofed  to   recommend   it,  very 
different  fets  of  Cuftoms  may  be,  and  are  pur- 
fued  with  equal  zeal  ;  it  is  clear,  I  think,  that 
with  fuch  a  fort  of  obligation,  we  can  arrive 
at  nothing  determinate  wTith  refpedt  to   the 
Law  in   queftion.     Should  this   be  the  Cafe 
therefore,    I  fhall    afterwards    endeavour  to 
D  4  come 
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come  at  what  is  likely  to  be  the  truth  ;  and  to 
point  out  whether  what  is  commonly  called 
the  Law  of  Nations,  is  binding  upon  all 
the  World,  or  only  upon  particular  Sets  or 
Claffes  of  Nations,  as  they  fall  into  different 
divifions  of  it,  obferving  different  Religions 
and  purfuing  different  fyftems  of  Morality. 

Preparatory  to  fo  important  an  enquiry, 
and  in  order  to  clear  the  queftion  in  the  out- 
let from  feeming  objections,  it  will  be  necef- 
fary  perhaps  to  flate  in  form  one  or  two 
obvious  propofitions  ;  nor  fhall  I  be  at  all 
afraid  of  the  danger  of  repetition,  provided 
at  the  expence  of  being  prolix,  I  may  be 
certain  of  being  perfpicuous ;  fince  all  who 
have  attended  to  fpeculations  of  this  fort, 
muft  have  perceived  how  much  difficulty  has 
often  been  occafioned,  by  the  writer's  taking 
for  granted  that  certain  things  are  already 
underftood,  and  that  the  exatt  queftion  is 
already  known  by  the  reader. 

That  we  may  therefore  the  more  eafily 
underftand  the  following  confiderations,  it 
will  perhaps  be  right  to  make  a  divifion  of 
the  Law  of  Nature,  (which  is  a  term  of  im- 

menfurable 
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menfurable  extent)  in  order  to  come  at  once 
to  what  is  the  exact  point  of  our  enquiry. 

The  Laws  of  Nature  then,  may  be  divided 
into  thofe  which  concern  animate  and  inani- 
mate Being ;  the  firft  of  which  only,  is  the 
fubject  of  our  fpeculation. 

The  laws  which  govern  this  again,  may 
be  divided  into  Inftincts  and  Reafon. 

Inftindfc  without  reafon,  is  the  law  for  the 
Brute  Creation. 

InftincT  and  reafon  together,  form  the  law 
for  Mankind. 

Thus,  Man  has  as  it  were  two  natures.  One 
in  common  with  Brutes  ;  inafmuch  as  he 
obeys  the  laws  of  Inftincl ;  another  pecu- 
liarly his  own,  inafmuch  as  he  confults  the 
laws  of  reafon. 

Between  thefe  two,  there  is  this  charac- 

teriftic  difference  ;    that    inftind   afts  with 

irrefiftible  power,  while  reafon  only  directs 

or  advifes,  and  may  be  perpetually  oppofed. 

5  Hence, 
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Hence,  under  the  one,  we  are  a  blind  ana 
pamve  ;  under  the  other,  we  are  a  free 
agent ;  and  it  is  to  thofe  Cafes  alone  which 
come  under  the  direction  of  reafon,  (that  is, 
to  Cafes  which  admit  of  free  agency,)  that 
our  enquiries  are  directed. 

Hence  then  upon  the  whole,  the  point 
before  us,  is  to  afcertain  if  poffible,  whether 
the  duties  and  actions  which  we  denominate 
Moral,  (as  that  a  man  mall  love  his  neighbour 
as  himfelf,)  can  be  faid  to  be  obligatory, 
from  what  is  called  the  Natural  Law  alone* 
confidered  as  dijiinS  from  the  poftive  injiitutions 
of  man,  (in  other  words,  from  Expediency  or 
Utility,)  or  the  revealed  commands  of  the 
Deity. 

A  vaft  body  of  authorities,  venerable  for 
their  age,  their  learning,  and  their  powers 
of  argument,  hold  the  affirmative  of  this 
Queftion.  At  their  head,  appear  the  whole 
band  of  Stoics,  and  the  followers  of 
Socrates  and  Plato  of  ancient  times  ; 
and  among  the  Moderns,  the  names  of 
Suarez,  Puffendorf,  Hooker,  Locke, (p) 

(p)  On  Government. 

Cum- 
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Cumberland,  Burlemaqui,  Vattel 
Taylor,  and  above  all,  the  profound 
Butler. 

Thefe  again  are  oppofed  by  another  great 
body  of  authorities,  which  are  no  doubt  well 
known  to  the  reader  ;  and  which,  however 
they  may  differ  from  them  in  the  main  points 
of  their  philofophy,  are  not  to  be  neglected 
totally,  or  without  difcrimination.  The  philo- 
sophers I  mean,  are  the  Pyrrhonians,  the 
Epicureans,  and  the  Sceptics  of  an- 
tiquity; the  Difciples  of  Hobbs,  Spinosa, 
Montaigne,  Des  Cartes  of  later  days  ; 
and  feveral  others  who  are  remembered 
within  our  own  age.  We  proceed  to  enquire 
into  the  difference  between  them. 

The  opinions  of  the  firft  mentioned  clafs 
of  writers  are  founded  upon  the  following 
argument. 

Whatever  is  difcovered  to  be  the  practice 
of  the  whole,  or  nearly  the  whole  of  man- 
kind, and  to  proceed  upon  a  certain  known, 
general,  and  fixed  principle,  muft  be  in  con- 

fequence 
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fequence  of  fome  law,  which  may  fairly  be 
called  the  law  of  man's  nature,  (q) 

Now  there  is  an  univerfal  principle  of 
aclion  in  the  hearts  of  all  mankind,  which 
is  to  feek  happinefs  as  J octal  and  benevolent 
beings. 

This  may  be  drawn  from  a  review  of  the 
internal  frame  or  confcitution  of  man,  which 
leads  him,  when  unbiaffed  by  his  own  par- 
ticular intereft,  to  wifh  the  happinefs  of  all 
his  fellow-creatures  ;  to  approve  of  virtuous 
actions  wherever  he  obferves  them,  and  to 
deteft  their  oppofite  vices.  This  approba- 
tion, and  deteftation,  are  impofed  upon 
him  by  a  certain  internal,  great*,  .and  regu- 
lating principle,  called  Conscience  or 
reflection  ;  which,  though  his  paflions  may 
lead  him  often  to  rebel  againft  its  power,  it 
is  neverthelefs  impoffible  wholly  to  blind  or 
to  deftroy. 

This  great  principle,  adjufting  and  cor- 
recting all  inward  movements,  ought  to  pre- 

(q)  Grot.  J.  B.  p.  i.  i.  12.  FufFend.  i.  6.  io.  &  5. 
3.  10.  Barbeyr.  Pref.  to  Puffend.  p.  14.  Hooker  Ecclef. 
Pol.  B.  1.  Sec.  8.  Vattel.  1.  27,  28. 

fide 
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fide  over  and  govern  them ;  It  is  the  inftru- 
ment  by  which  man  is  to  be  fhewn  what  his 
real  nature  leads  him  to  ;  and  obligations  to 
the  pra&ice  of  virtue  deduced  from  this  re- 
view of  nature,  "  are  to  be  conjidered  as  an 
"  appeal  to  each  particular  perfons  hearty  and 
"  natural  confcience  ;  as  the  external  fenfes  are 
"  appealed  to  for  the  proof  of  things  congnizable 
*c  by  them.  And  thus,  allowing  the  inward 
"feeling  Shame,    a  man  can  as  little  doubt 

*  whether  it  was  given  him  to  prevent  his  doing 
*c  shameful  acJions,  as  whether  his  eyes  were 

*  given  him  to  guide  his  fteps"  (r) 

The  truth  of  this  opinion  may  alfo  be 
drawn,  from  a  comparifon  of  the  nature  of 
man  as  refpecting  felf,  and  as  refpe&ing 
fociety ;  by  which  it  will  appear  "  that  there 

(r)  Butler's  Second  Serm.  on  Hum.  Nat.  Serins, 
p.  26,  27,  28.  Barbeyr.  Pref.  to  Puffend.  p.  4.  II  ne 
faut  prefque  pas  fortir  de  foi  meme,  ill  confulter  d'autre 
maitre,  que  fon  propre  Coeur.  Burlemaqui  goes  fo  far  as 
to  deduce  Virtue  and  Juftice  from  mere  Sentiment  and 
Tafte,  which,  fays  he,  foreftal  reafon.  Dieu  a  done  juge 
apropos  d'employer  auili  cette  voye  a  legard  de  la  conduite 
morale  de  l'homme;  et  cela  en  imprimant  en  nous,  un 
fenfiment,  un  gout  de  Vertu  &  de  Juftice,  qui  previent 
(  gn  quelque  forte  le  raifonnement. — pu  Droit  Nat  2,  3,  5. 

*'  are 
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"  are  as  real  and  the  fame  kind  of  indications 
"  in  human  nature,  that  we  are  made  for 
"  fociety  and  to  do  good  to  our  fellow-crea- 
"  tures ;  as  that  we  are  intended  to  take  care 
<l  of  our  own  life  and  health  and  private  good; 
"  and  that  the  fame  objections  lie  againft  the 
"  one,  as  againft  the  other."  (s)  For  though 
crimes  are  often  committed  againft  fociety ;  fo 
are  they  often  committed  againft  ourfelves, 
by  intemperance  and  other  exceffes  ;  and  as 
there  is  really  no  fuch  thing  as  abfolute  felf 
hatred  ;  fo  there  never  was  an  inftance  of 
ill  will,  for  its  own  fake^  againft  mankind. 
Moreover,  our  pafhons  and  affections,  con- 
fidered  merely  as  private  by  ourfelves  ;  are 
in  fad,  public  paffions  and  affections  alfo. 
Thus,  the  defire  of  efteem  from  others  ;  the 
love  of  fociety  ;  (conjidered  as  dijlindt  from 
the  good  of  it  ;J  and  indignation  againft  fuc- 
cefsful  Vice  ;  thefe  are  public  paffions  ;  relate 
to  others ;  and  lead  us  to  regulate  our  beha- 
viour fo  as  to  be  of  fervice  to  our  kind.  And 
thus  the  general  difpofition  of  our  inward 
frame,  is  calculated  to  do  good  to  our  fel- 
lows, as  well  as  to  ourfelves  ;  and  any  thing 

(s)  Butler's  Firfl  Serm,  on.  Hum,  Nat.  p.  5,  6, 

contrary 
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contrary  to  this  in  either  cafe,  is  not  to  be 
confidered  as  legitimate,  but  as  the  effect  of 
mere  ungoverned  paffion.  (t) 

That  this  fort  of  ungoverned  paffion, 
(though  apparently  natural,)  is  in  reality 
contrary  to  nature,  is  difcoverable  firft,  from 
zn  attention  to  the  various  meanings  of  the 
word  Nature  ;  and  afterwards  by  fixing  the 
true  one,  which  forms  the  fubjecl  of  the  fpecu- 
lation.  For  it  does  not  mean  merely,  any 
principle  in  man,  without  regard  either  to 
the  kind  or  degree  of  it ;  (fuch  as  the  paffion 
qf  anger  or  the  affedion  of  a  Father  for  his 
children,  which  may  both  be  called  natural : ) 
neither  does  it  mean  merely  thofe  paffions 
which  wzflrongefl  in  a  man,  (in  other  words 
his  ruling  paffion,)  which  is  often  and  juftly 
enough  put  for  the  nature  of  fome  particular 
man  5  in  which  light  nature  may  be  vitious, 
as  well  as  virtuous.  («)  But  it  means,  that 
reasonable,  reflecting,  nature,  which  teaches 
men  to  do  that  which  Self  demands  of  them, 
after  a  view  of  all  its  confequences ;  by  which 
it  will  never  fuffer  them  to  prefer  a  mere 

(/)   Grot.  I?.  J.  B.  P.  Prolegom.  6,  7,  8,  9. 

(u)  Butler's  Serm.  p.  33,  34. 

momentary 
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momentary  gratification,  at  the'  expeoce  of 
future  deftruftion  ;  but  fomething  that  fhall 
be  gratification  on  the  long  run,  all  ge- 
neral confequences  confidered  as  much  as 
they  can  be,  which  therefore  ought  to  embrace 
the  interefts  and  the  rights  of  others. 

This  is  the  nature  which  is  meant  by  the 
fpeculation  ;  and  in  this  point  of  view,  what 
in  common  fpeech  may  be  allowed  (though 
inaccurately)  to  be  natural ;  may  in  the  end 
turn  out  to  be  quite  the  reverfe.  Thus, 
though  a  brute  rufhing  into  a  fnare  for  the 
fake  of  a  bait,  may  be  faid  fairly  enough  to 
purfue  his  nature  ;  fince  it  was  natural  for 
him  to  wifh  for  the  bait,  and  it  was  not  in 
his  nature  to  forefee  the  confequences ; — Yet 
it  is  not  fo  with  man ;  who  being  endowed 
with  reafon,  and  governed  magifterially  by 
the  principle  of  reflection  or  Conscience, 
which  without  being  confulted,  approves  or  dip- 
approves  of  a  thing,  and  renders  man  a  law  unto 
him/elf  (x)  is  bound  to  give  up  prefent  grati- 
fication in  order  to  avoid  certain  ruin  ;  and 
Should  he  chance  not  to   do  thig,    fuch  an 

(#}  Butler,  Serm.  p.  36,  37, 

a&ioa 
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adtion  is  neverthelefs  evidently  difproportionate 
to  fuch  a  reafonable  nature,  and  therefore  in 
the  ftri&eft  fenfe,  is  unnatural. 

But  as  the  natural  paffion  to  gratify  felf- 
love  upon  the  long  run  ;  (that  is,  the  duty 
to  avoid  prefent  pleafure,  for  future  preferva- 
tion,)  would  incline  a  man  to  do  this>  how- 
ever ftrong  his  natural  paffion  for  pleafure 
might  be  on  the  other  fide,  and  even  although 
it  abforbed  all  others ;  it  is  evident  that  there 
is  a  difference  between  a  real  and  reafonable 
felf-love,  and  that  which  is  only  deceitful  ; 
that  is,  mere  pafion  which  looks  not  to  con- 
fequences.  This  difference,  not  depending 
upon  ftrength,  or  degree,  muft  be  a  differ- 
ence in  kind\  and  as,  if  fuch  paffion  as  has 
been  defcribed,  prevail  over  felf-love,  it  is 
unnatural ;  (difproportionate^)  while  if  real 
felf-love  prevail  over  paffion,  it  is  natural  ; 
it  is  manifeft  that  the  true  and  reafonable  felf- 
love,  is  a  fuperiour  principle  in  nature  to 
mere  blind  paffion.  Hence  therefore,  though 
it  may  be  borne  down  by  it,  it  is  not  the  lefs 
fuperiour  in  its  nature  on  that  account ;  and 
the  power  of  paffion  muft  be  confidered  as 
ufurpation  only,   in  the  fame  manner  as  in 

Vol.  I.  E  civil 
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civil  fociety  it  fometirries  happens,  that  a 
rebel  who  is  more  powerful,  ufurps  the 
Government  of  a  lawful  Sovereign  ;  who 
however  is  not  the  leis  a  lawrful  Sovereign 
on  that  account ;  neither  is  power  confidered 
as  authority.  ( y) 

As  therefore  the  idea  of  a  civil  conftitution 
implies  united  ftrength,  and  various  ilbordi-  ' 
nations,    under  one  head  ;    namely,  that  of 
the  Sovereign  ;    and  if    you   leave   out  the  A 
fubordination,    though  all   the  members  re-  I 
main,    yet  the  idea  of  civil   government  is 
deftroyed  }    fo  reafon,  appetite,  and   paffion, 
confidered  without    connection    or  arrange- 
ment,   do  not   give  the  idta   of  human  na-  • 
ture  ;    but   that  nature  confifts  in  a  certain  , 
arra?igementy  or  relation  which   all  thefe  parts 
bear  to  one  another  ;  under  which  the  paf-  ! 
fions  or  appetites,    are  to   be  confidered   as  . 
fubordinate  to  reafon  and  confeience.      And 
as  a  civil   government  may  be  deftroyed  by  a 
rebellion,  the  fuceefs  of  which  does  not  ren- 
der it  legal ;  fo  alfo  may  the  conftitution  of 
nature ;    in  both  cafes,  the  nature   of  what 


{y)  Buder.  Serm.  p.  39,  40,41. 

ought 
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ought  to   be,  remaining  the  -  fame,    notwith- 
{landing  what  is. 

Hence,  exclujive  of  revelation,  Man  is  not 
a  Creature  left  by  his  maker  to  act  at  ran-' 
dom,  and  live  at  large  up  to  the  extent  of 
his  natural  power,  as  paffion,  or  humour 
{hall  direct  ;  but  from  his  make,  conftitution, 
or  nature,  he  is  in  the  ftricteft,  and  moft 
proper  fenfe,  a  law  unto  himfelf :  he  has  the 
rule  of  right  within,  all  that  is  wanting  is, 
that  he  honeftly  attend  to  it.  (z)  And 
therefore  enquiries  after  any  general  rule  by 
which  our  actions  may  be  denominated  good 
or  evil,  though  in  many  refpects  they  may 
be  of  fervice,  are  of  little  with  refpect  to  this; 
fince  any  plain  honeft  man  before  he  engages 
in  any  courfe  of  action  ;  if  he  only  a{k  him- 
felf whether  what  he  is  about  to  do  is  right 
or  wrong,  good  or  evil,  will  be  able  to  anfwer 
the  quejlion  agreeably  to  virtue  and  truth,  in 
almojl  any  circumjlance.  (a) 

(2)  Butler's  Serm.  45,  46.  et  infr. 

(a)  Butkr's  Serm.  49.  Barbeyr.  Pref.  to  PufTend.  2.  The 
laft  contents  himfelf  with  faying,  that  the  fcience  of  morals 
may  be  acquired  jufqu  a  un  certain  degre  ;  though  he  adds 
par  tons  ceux  qui  veulent  faire  ulage  de  leur  Raifon,  dam 
quclque  etat  qu  'Us  fe  trouvent. 

E  2  Thus 
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Thus  it  is  that  the  law  of  nature  refolves 
itfelf  at  laft  into  the  law  of  reafon  ;  and 
hence  it  is  called  "  the  diftate  of  right  rea- 
"  fon,  pointing  out  that  a  thing  is  morally 
u  right,  or  morally  wrong,  according  as  it 
"  agrees  or  difagrees  with  a  reafonable  foetal 
"  nature."  [b)  Hence  alfo,  (if  we  muft  have 
a  rule)  there  is  a  certain  order,  or  fitnefs  of 
things,  to  the  fupport  of  which  all  actions, 
to  be  right,  muft  ultimately  tend,  (<:)  which 
is  called  the  Syftem  of  the  law  of  nature  ; 
and  which  like  all  other  Syftems,  is  a  whole, 
made  up  of  component  parts,  the  feveral 
relations  of  which  to  one  another,  produce 
the  idea  of  what  the  fyftem  itfelf  is.  In  man 
this  whole,  or  Syftem,  has  for  its  parts,  the 
appetites,  paflions,  and  affections,  and  the 
principle  of  reflection  or  Conscience,  which 
compofe  his  inward  frame  ;  the  relations  of 
which  to  one  another  confidered,  produce 
the  idea  of  what  his  inward  frame  or  confti- 

{b)  Jus  naturale  eft  dictatum  re&ae  rationis,  indicans 
a&ui  alicui,  ex  ejus  convenientia,  aut  difconvenientia,  cum 
ipfa  natura  rationali  acfociali,  inefle  moralem  turpitudinem^ 
aut  neceflkatem  moralem,  &c.  Grot.  D.  J.  B.  P.  i.  ii 
ro.  I. 

(c)  See  the  Relig.  of  Nat.  delineat.  p.  128.  6th  Edit. 
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tution  is,  from  which  it  appears  plainly,  that 
it  is  adapted  to  Virtue,  [d) 

Laftly,  as  this  muft  be  an  univerfal  and 
immutable  law,  or  ceafe,  from  the  terms,  to 
be  the  law  of  nature ;  every  man  whoever 
lived,  whatever  may  be  his  ideas  concerning  the 
formation  of  things :  even  jhould  he  have  the 
misfortune  t9  be  an  Atheifl^  is  bound  to  obey 
it.  (e) 

Such  is  the  argument  of  a  great  and  re- 
fpedable  body  of  writers,  who  would  prove 
a  priori,  from  their  ideas  of  the  reafonable 
focial  nature  of  man,  that  the  law  of  that  na- 

(d)  Butler's  Pref,  to  Serm.  p.  10,  u. 

(e)  Elles  (les  loix  naturelles)  font  certaines^  obligatoireSy 
ct  fecrees  pour  tout  homme  raifonnable ;  alfiraclion  faite 
de  toute  autre  confide  ration  que  celle  de  fa  nature ;  et  quand 
meme  on  Ic  fuppoferoit  dans  I' ignorance  totaled' un  Dicu.— 
II  n'efl  done  point  d'homme,  qu'elles  que  foient  fes  idees, 
fur  I'origine  des  chofes,  eut  il  ?nhne  le  rnalhcur  d'etre 
Athee,  qui  ne  doivent  fe  foumettre  aux  loix  de  la  nature, 
&c. — (Vattel  Prselim.  S.  7.  in  the  notes). 

This  is  in  the  fame  fpirit  with  Grotius  (Prolegom.  11) 
"  Et  haec  quidem  quae  jam  diximus,  locum  aliquem  ha- 
w  berent,  etiamfi  daremus,  quod  fine  fummo  fcelere  dari 
"  nequit,  Nullum  ejje  Deum,  aut  non  curari  ab  eo  negotia 
«  humana,"  &c. 

E  3  ture- 
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ture  obliges  him  to  the  practice  of  virtue  and 
morality,  according  to  the  ideas  which  are  con- 
monly  entertained  of  them ;  fince  in  order  that 
there  may  be  no  miftake  as  to  the  particular 
duties  which  they  enjoin  under  thofe  general 
terms,  they  go  on  to  lay  before  us,  the  whole 
fcheme  of  offices  which  men  who  have  been 
in  the  habit  of  cultivating  their  reafon  to  the 
utmoft  pitch  of  refinement,  who  have  had  all 
the  advantages  of  civilization,  and  even  of 
revelation,  have  agreed,  after  long  and  la- 
borious refearch,  to  call  moral. 

Thus,  we  are  not  only  obliged  in  general 
terms,  by  the  natural  law,  to  do  good,  and 
avoid  evil  ;  to  do  as  we  would  be  done  by  ; 
to  cultivate  jufuce,  and  to  worfhip  the  Deity  ; 
but,  coming  to  particulars,  we  are  to  confider 
as  crimes  againfl  nature,  Adultery,  Theft,  For- 
nication, Uliiry,  Falfehood,  and  every  thing 
that  is  forbidden  by  the  Decalogue :  (f)    We 

are 

{/)   Vide  Suarez    De  leg,   ac  deo  Legiflat.    L.  2, 

C.  7.  5. 

Nam  ea  quae  naturali  ratione  "cognofcuntur,  in  tripli< 
genere  diftingui  pofTunt. — Quaedam  funt  prima  principi 
generalia  marum>  ut  funt  ilia,   Honeftum  eft  faciendui 

prayi 
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are  bound  to  avoid  intemperance  ;  to  repair 
any  miichief  we  may  have  caufed  to  others  ; 
to  be  always  ready  to  render  any  innocent 
fervice  that  another  may  fland  in  need  of ;  to 
keep  our  words  inviolably ;  to  avoid  treachery; 
to  honour  our  Parents  ;  and  obey  our  Sove- 
reign, Jo  long  as  he  does  nothing  contrary  to  the 
invariable  maxims  of  natural  right,  or  to  the  di- 
vine law  as  revealed  to  men.  (g)  All  this,  and 
much  more,  though  they  involve  a  number  of 

pravum  vitandum  :  Quod  tibi  fieri  non  vis,  alteri  ne  feceris  ; 
de  his  nullum  eft  dubium,  pertinere  ad  legem  naturalerru— — . 
Alia  funt  principia,  magis  determinata  et  particularia:  tamen 
etiam  per  fe  nota  ex  terminis,  ut  Juftitia  eft  fervanda ; 
Deus  eft  cohndus  ;  temperate  vivendum  eft  :  et  fimilia,  de 
quibus  etiam  nulla  eft  dubitatio,  et  a  fortiori  patebit  ex 
dicendis.  In  tertio  ordine  ponimus  conclufiones  quse  per 
evidentem  illationem  ex  principiis  naturalibus  inferuntur,  et 
non  nifi  per  difcurfum  cognofci  pollunt,  inter  quas,  qusedam 
facilius  eta  pluribus  cognofcuntur,  ut  Adulterium,  Furtum, 
et  fimilia,  prava  efTe.  Alia  majori  indigent  difcurfu,  et  non 
facile  omnibus  nota?,  ut  fornicationem  efle  intriv.fice  malam  ; 
Ufuram  efTe  injuftam  ;  Mendacium  nunquam  pofFe  honeftari, 
et  fimilia. 

Again.  Nam  praecepta  Decalogi  funt  de  jure  Natura^  ut 
eft  indubitatum  apud  omnes,  et  tamen  non  omnia  continent 
principia  per  fe  nota,  fed  ubique  indigent  difcurfu,  ut  etiam 
eft  clarum.    Id.  Sec.  6. 

(g)  Bar.beyr.  Pref.  to  Puffend.  P.  13, 

E  4  points^ 
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points,  many  of  which,  as  we  fhall  prefently 
Ihew,  are  neglected  by  fome  Nations  upon 
principle ;  and  others  depend  on  things,  which 
are  abfolutely  poftive  ;  all  this,  it  is  contended, 
is  enjoined  by  nature,  with  the  force  of  law, 
becaufe  it  is  written  on  the  heart  of  man. 

On  the  other  fide  of  the  queftion,  there 
have  been  many  theories  put  forth,  fome  of 
them  eccentric  to  a  degree  of  abfurdity,  others 
approaching  nearer  to  a  reafonable  ihape,  but 
all  of  them  adverfe  to  this  idea  of  moral  obli- 
gation, confined  to  one  particular  fyftem, 
drawn  from  the  mere  nature  of  things. 

Without  going  into  the  detail  of  thefe 
fyftems,  and  premifing  in  the  ftrongeft  terms 
our  juft  horror,  at  thofe  of  them  which  fay, 
that  there  is  no  obligation  at  all  \  or  that  it  is 
the  nature  of  man  to  be  vitious ;  or  that  at 
leaft  he  has  no  law  to  follow  but  his  own  ap- 
petite ;  premifing  this,  I  fay,  I  fhall  endeavour 
to  examine  the  force  of  the  foregoing  argu- 
ment, as  far  as  it  has  been  fuppofed  to  be 
conclufive  as  to  the  point  of  our  difcufiion  ; 
which,  it  mull  be  remembered,  is  fimply 
whether,  without  the  aid  of  a  vifibk  divine  in* 

terfoftiont 
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\terpofttion,  mere  nature  alone,  can  point  out 
the  obligation  upon  all  the  world,  invariably 
to  obferve  the  fame  moral  duties. 

Now  it  appears  to  me  that  the  whole  of 
the  argument  on  which  the  affirmative  of  this 
opinion  is  founded,  is  liable  to  one  great  and 
invincible  obje&ion;  namely,  that  it  does  not 
fujjiciently  eftablifh  the  point,  that  the  mere 
foetal  nature  of  man  carries  along  with  it 
uniformly,  univerfally,  and  of  neceffity,  all 
that  train  oifocial  duties,  purfued  through  all 
their  ramifications,  which  compofe  the  moral 
fyftem  of  particular  clafTes  of  nations,  arid 
which  have  been  attributed  to  all  the  world, 
with  what  juftice,  ought  to  have  been  more 
fully  made  out  by  fads. 

That  man  is  a  focial  or  gregarious  animal, 
no  one  will  deny.  That  he  cannot  be  this9 
and  at  the  fame  time  feek  as  the  end  of  his 
being,  the  deftru&ion  of  thofe  with  whom  he 
affociates,  is  equally  clear,  But  it  does  not  fol- 
low, (at  leaft  not  without  fome  farther  enquiry,) 
that  becaufe  he  is  focial,  he  is  bound  to  pur- 
fue  one,  definite,  and  certain  fit  of'  actions,  as 

the 
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the  fyftems  of  natural  morality  would  always 
hare  us  fuppofe* 

It  is  of  extreme  confequence  to  fettle  this 
in.  the  beginning,  becaufe  the  whole  will  de- 
pend upon  it.  If  he  really  is  thus  bound ; 
that  is,  if  all  mankind  have  always  thought 
it  writ  down  in  their  duty,  to  purfue  the 
common  Good  in  oney  particular  manner ; 
then,  every  thing  that  has  been  faid  concern- 
ing the  necefTity  of  fupporting  the  order  and 
fitnefs  of  things  to  produce  a  general  Social 
happinefs,  will  hold  good. 

But  if  he  is  not  thus  bound ;  if  it  fliould  ap- 
pear from  Fact  that  the  opinions  of  men  con- 
cerning the  manner  of  arriving  at  Good,  are 
i'o  various,  that  although  we  may  fay  which 
is  the  right  one  for  ourfelves,  we  cannot  de- 
termine for  others ;  then,  what  has  been  faid 
concerning  the  diclate  of  right  reafon,  point- 
ing out  that  a  thing  is  morally  right  or 
morally  wrong,  from  its  agreement  or  dif- 
agreement  with  a  reafonable  Social  Nature, 
can  be  applied  only  to  thofe  who  concur  ii 
their  fentiments  concerning  Good,  and  can- 
not be  made  binding  a  priori^  upon  thofe  whi 

have 
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have  fentiments  of  an  oppofite  nature.  We  wifli 
it  however,  to  be  underftood  that  in  reafon- 
ing  concerning  moral  agents,  we  do  not  mean 
to  take  into  the  account,  any  of  thofe  who  con- 
fetjedly  give  loofe  to  their  paflions  at  the  ex- 
pence  of  reafon ;  but  only  thofe  who  purfue 
the  courfe  of  life,  and  the  habits  and  maxims 
prefcribed  to  them  by  their  education,  and 
their  laws  ;  of  courfe,  as  far  as  we  are  able  to 
colleff  it,  who  purfue  their  reafon  and  judg- 
ment. 

Now,  if  it  mould  turn  out  that  all  fuch  as 
thefe,  do  not  uniformly  and  invariably  adl 
according  to  the  fame  codes  of  duty  ;  if  many 
of  them,  (finding  themfelves  independent  cf 
all  external  motives  of  religion,  or  poiitive 
conventions,  and  able,  from  mere  ftrength, 
to  fhift  for  themfelves,)  appear  to  be  indif- 
ferent about  the  fitnefs  of  things  in  the  fenfe 
which  is  put  upon  it ;  or  what  is  of  fliil  more 
confequence,  appear  to  have  a  fitnefs  of  things, 
as  it  were,  peculiar  to  themfelves,  in  fome 
cafes  perhaps,  the  .very  oppojiie  of  the  other; 
if  this  fhould  be  the  cafe,  I  do  not  fee  how  it 
can  be  faid  that  the  nature  pf  man  obliges  the 

whole 
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whole  world  to  a£l  uniformly  and  immutably 
in  one,  particular  and  definite  manner. 

This  enquiry  into  fa£ts ;  in  other  words 
into  the  hiftory  of  Man,  in  order  to  come  at 
his  nature  in  thefe  points,  may  appear  un- 
necessary to  thofe  who  take  their  ideas  of  uni- 
verfal  morality,  folely  from  their  own.  And 
indeed  I  have  fometimes  heard  it  afferted,  that 
as  the  laws  by  which  reafon  works  are  im~ 
mutably  the  fame ;  whatever  is  made  out  by 
reafon  to  be  the  law  of  nature,  mull  be  fo  to 
every  oney  without  any  enquiry  at  all. 

If  we  take  the  matter  up  a  little  higher,  wc 
{hall  however  find  that  this  is  erroneous — 
For  although  when  our  nature  is  once  afcer- 
tained,  reafon  may  decide  whether  particular 
actions  are  enjoined  by  the  law  of  nature  or 
not ;  yet  it  is  not  reafon  alone,  but  Reafon 
and  Faft  together,  which  muft  determine 
what  our  nature  is,  or  what  it  is  not. 

Of  reafon  I  have  no  other  idea,  than  that  it 
is  the  faculty  of  the  mind  which  teaches  us  to 
draw  conclufions  from  certain  premifes.  What 

the 
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the  premifes  are  themfelves,  unlefs  they  again 
are  to  be  deduced  by  reafon  from  others,  it 
never  will  teach. 

Thus,  although  the  heart  and  the  feelings 
once  thoroughly  known,  reafon  may  point  out 
the  folly,  or,  in  the  language  of  the  argument, 
the  difproportion  to  nature,  which  is  difcover- 
able  in  the  indulgence  of  blind  paffion  at  the 
expence  of  ultimate  prefervation  ;  and  may 
that  way,  as  has  been  very  ably  {hewn,  decide 
upon  what  is  nature  and  what  is  ufurpation  : 
Although  it  may  point  out  the  utility  of  grati- 
tude, affection,  and  general  benevolence  ;  yet 
it  cannot  plant  thofe  feelings  in  our  bofoms.  A 
man  cannot  force  himfelf  by  reafon,  to  be 
grateful,  affectionate,  or  benevolent,  if  he  hap- 
pens to  have  the  misfortune  to  be  born  with- 
out thofe  feelings.  Reafon  at  leaft  is  fo  far 
from  implanting  them,  that  the  Stoics,  who 
place  all  happinefs  in  wifdom,  which  is  the 
perfection  of  reafon,  feemed  to  have  for  their 
object  the  abfolute  eradication  of  paffion  and 
affection. 

Reafon,  therefore,  as  was  obferved,  although 
it  will  point  out  to  us  what  ought  to  be  our 

conduct, 
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conduct,  (our  nature  being  fairly  underfloodj 
will  not  of  itfelf  tell  us  what  that  nature  is  ; 
and  our  knowledge  in  this  refpect  muft  be 
derived  folely  from  the  fenfes,  from  obfcrva- 
tion,  experience,  and  matter  of  fact. 

When  thefe  have  been  confulted,  we  come 
at  what  we  muft  always  poffefs  ourfelves  of, 
before  reafon  can  begin  to  work  ;  namely,  the 
Premises,  the  combination  of  which  pro- 
duces the  concluficns  drawn  by  reafon  ;  and 
if  there  fhould  happen  to  be  a  difference 
about  thefe  premifes,  the  conclufions,  even  of 
reafon,  cannot  be  immutably  the  fame.  When 
however,  they  have  been  afcertained  ;  then, 
and  not  till  then,  may  reafon  ftep  in  and  pro- 
nounce upon  the  conformity  of  any  action  to 
a  general  rule  thus  obtained.  And  this  is  the 
fole  meaning  of  our  adding  the  epithet  reafon- 
able  to  nature  ;  and  of  our  coupling,  as  we 
conftantly  do,  the  terms  laws  of  reafon^  and 
laws  of  nature )  in  the  fame  phrafe. 

This  then  being  fettled,  we  are  fent  to  the 
Hiflory  of  the  Actions  of  Man,  to  enquire 
what  his  nature  is ;  and  if  we  fhould  difcover 
that  the  tendency  to  purfue,  one,  definite  fet  of 

anions 
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aBionsy  is  not  univerfal ;  or  that  the  ideas  of 
Good  are  not  uniform  \  that  is,  if  there  mould 
be  ftrong,  marked,  and  ample  exceptions  to  thefe 
points ;  the  argument  concerning  a  particular 
Syftem  of  Morality  for  ^//mankind,  enj oined  by 
the  Law  of  Nature,  as  far  as  it  is  drawn  from  the 
Umverfality  of  its  reception,  muft  be  given  up. 

That  a  law  of  nature,  to  be  binding,  muft 
be  fhewn  by  the  fad  to  be  received  by  all 
mankind,  may  I  think  be  made  out,  (mould 
any  doubt  be  entertained  upon  it)  from  the 
following  confiderations. 

Whoever  has  obferved  the  various  fenfes 
in  which  the  word  Nature  is  ufed  ;  whether 
applied  to  the  whole  univerfe,  or  only  to  the 
world  called  Earth  ;  to  the  properties  of  all 
created  fubftance,  or  only  to  particular  diftincl 
fpecies  of  it,  as  living  or  inanimate,  being  ;  or 
fubdivided  again  into  particular  parts  of  thefe, 
as  vegetables,  or  ftones ;  brutifh  animals,  or 
reafonable  animals  ;  will  neverthelefs  difcover 
that  it  conftantly  means  a  whole,  either  ab- 
folutely,  or  relatively  ;  that  is,  if  a  Genus,  the 
whole  of  that  Genus ;  if  only  a  Species,  the 
whole  of  that  Species. 

5  Thus, 


64     OBLIGATION  OF  NATURAL  LAW. 

Thus,  the  term  Nature,  when  put  by  itfelf, 
means  invariably  the  whole  order  of  things  ; 
the  to  hclv  of  the  antient  philofophers.  (/?) 
When  we  talk  of  the  nature  of  matter,  we 
mean  all  matter  ;  when  we  talk  of  the  nature 
of  animals,  we  mean  all  animals  ;  when  of  the 
nature  of  human  kind,  we  mean  all  human 
kind  ;  and  hence  human  nature  is  put  for 
all  men. 

Even  if  we  talk  of  the  nature  of  particular 
divifions  of  men  ;  fuch  as  the  Africans,  the 
Tartars,  or  the  Italians  ;  we  fhould  mean  the 
nature  of  all  the  Africans,  all  the  Tartars,  all 
the  Italians  ;  fo  that  if  we  were  to  fay,  that  it 
Was  the  nature  of  the  Africans  to  be  black  ;  and 
many  of  them  were  to  be  white  ;  or  of  the 
Tartars  to  have  no  Towns  but  to  love  a  wan- 
dering life ;  and  many  of  them  were  to  be  found 
eftablifhed  in  Cities ;  we  fhould,  I  believe,  be 
judged  by  all  men,  even  the  mod  circum- 
fsribed  in  their  intellectual  powers,  tb  have 

\h)     .  .  .  . Airs,  vernal  airs, 

Breathing  the  fmell  of  field  and  grove,  attune 
The  trembling  leaves,  while  Universal  Pan, 
Knit  with  the  Graces  and  the  Hours  in  dance, 
Led  on  the  eternal  Spring. — Par.  LoJiy  IV.  265. 

given 
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given    a    very    erroneous    account   of  their 
nature* 

Nature  therefore,  in  this  acceptation  of 
it,  is  what  the  Logicians  call  the  Essence  of 
a  thing ;  it  is  that,  without  which  the  thing 
defcribed,  would  not  be  what  it  is  defcribed ; 
of  courfe,  it'  muft   comprehend,  and   fpread 
itfelf  through  every  part  of  the  thing.    Thus, 
(to  purfue  our  illu fixations)  if  an  Indian  who 
had  never  been  out  of  the  torrid  Zone,  (and 
who   therefore   believed,    that  it  was   a  law 
of  nature  for  rivers  to   be  perpetually  in  a 
fluid   ftate  ;)    were    to    vifit   a    higher    lati- 
tude, and  to  fee  the  rivers  gradually  congeal- 
ing by  froft ;  he  would  be  obliged  on  his  re- 
turn home  to  tell  his  Brother  Indians,  that 
they  had  been  wrong  in  their  ideas  concerning 
the  law  of  nature  with  refpedt  to  rivers. 

Now  to  apply  this  (if  the  reader  has  not 
done  it  already)  to  the  laws  of  nature  as  they 
concern  human  kind  ;  it  will  follow,  that  if 
thefe  particular  moral  duties,  fuch  as  they 
have  been  detailed  above,  are  not  received  as 
moral  duties,  all  over,  or  nearly  all  over  the 
world  ;  no  obligation  can  be  made  out  from 
Vol.  I.  F  the 


66     OBLIGATION  OF  NATURAL  LAW, 

the  heart,  or  the  impulfes  of  the  nature  of 
man,  by  which,  independent  of  external  mo- 
tives, (/)  we  are  all  of  us  bound  to  obferve 
them;  and  as  the  Indian  traveller  was  forced 
in  vifiting  higher  latitudes,  to  give  up  the  idea 
of  the  Law  of  Nature  concerning  the  im 
variability  of  the  ftate  of  rivers  ;  fo  muft  a 
moral  philofopher  who  argues  for  the  obliga- 
tion impofed  by  his  fyftem,  from  the  ani- 
verfality  of  the  feelings  and  difpofitions  on 
which  the  duties  he  enjoins  are  founded  ;  be 
forced  to  give  up  this  obligation^  mould  the 
fad  of  the  univerfality^  be  fairly  fhaken. 

In  this  refpedt  therefore  the  rules  of  philo- 
fophifing  with  regard  to  morals^  may  be  com- 
pared to  the  rules  of  philofophifing  in  phyjics  ; 
by  which  it  is  laid  down,  that  "  the  way  of 
Analysis,  ought  ever  to  precede  the  method 
of  Composition  ;  which  analyfis,  confifts  in 
making  experiments  and  obfervations,  and  in 
drawing  general  conclufions  from  them  by  in* 
duttion  ;  and  although  the  arguing  from  ex- 
periments and  obfervations  by  induction,  be 
no  demonftration  of  general  conclufions  ;  yet 

(/)  Namely,  of  Religion,  or  the  Civil  Power. 

it 
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it  is  the  beft  way  of  arguing,  which  the  nature 
of  things  admits  of;  and  may  be  looked  upon 
as  fo  much  the  ftronger,  by  how  much  the 
induction  is  more  general.  And  if  no  ex- 
ception occur  from  phcenomenon,  the  con- 
clufion  may  be  pronounced  generally.  But  if 
at  any  time  afterwards^  any  exceptions  Jhali  occur 
from  experiments  ;  it  may  then  be  pronounced 
with  fuch  exceptions."  (k) 

Now  I  own,  I  do  not  fee  why  this  reafon- 
ing  of  the  greater!:  of  all  experimental  Philo- 
fophers,  ihould  not  hold  good  with  refpect  to 
morals.  And  mould  it  do  fo,  it  will  follow, 
that  if  upon  an  analyfis  of  their  modes  of 
thinking,  to  be  found  in  the  hiftory  of  man- 
kind, there  are  any  particular  fets  of  actions 
which  obtain  univerfally,  and  uniformly  amongft 
them  as  duties ;  thofe  duties  may  be  fairly 
faid  to  proceed  from  the  Natural  Law. 
But  if  thofe  fets  of  actions  are  found  to  be  re- 
jected by  vaft  numbers  of  men  ;  and  not  only 
this,  but  that  their  oppofites  are  fubftituted  to 
hold  their  places  equally  as  duties  ;  why  then, 
the  conclufion  is  to  be  pronounced  not  gene- 
rally^ but  with  fuch  exceptions. 

{k)  Vide  Sir  Ifaac  Newton's  Method  of  Philofophifing. 
Optics,  P.  180, 

F  %  We 
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We  might  not  hefitate  even  to  affirm,  that 
as  what  have  been  fometimes  fuppofed  to  be 
the  laws  of  nature  as  relative  to  phyfics,  have 
been  abfolutely  overturned  by  a  long,  uni- 
form, and  adverle  fet  of  experiments  ;  So, 
were  the  fad:  to  happen  that  men  were  found 
univerfally  to  purfue  a  conduct  the  very  op- 
pofite  to  that  which  in  general  they  think 
themfelves  obliged  to  adopt,  the  fuppofed  na- 
tural law  of  mankind  might  alfo  be  faid  to  be 
overturned  J  fo  much  does  the  difcovery  of 
what  this  natural  law  is,  depend  upon  experi- 
ment, that  is  upon  what  actually  is  the  general 
conduct  of  men.  Always  however  provided, 
that  fuch  an  oppofite  conduct  is  adopted  in 
compliance  with  the  deliberate  judgement  of 
thofe  who  purfue  it,  and  is  not  a  mere  viola- 
tion in  practice,  of  what  is  received  and  fettled 
in  theory. 

As  therefore  before  the  introduction  of  ex- 
perimental Philofophy,  abundance  of  Hypo- 
thefes  were  often  ftarting  forth,  which,  what- 
ever ingenuity  they  might  evince  before  the 
facts  were  enquired  into,  were  inftantly  put 
down  and  confuted  by  adverfe  experiments  ; 
fo  it  is  very  pojfible  in  morals,  when  men 
argue  a  priori,  and  afTume  things  as  fact, 
2  which 
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which  may  not  be  fo,  or  not  fo  in  fufficient 
univerfality,  for  the  whole  fabric  which  they 
build,  whatever  may  be  its  beauty  or  mag- 
nificence, to  fall  with  its  foundation- 

Hence  then  it  is  we  imagine,  that  the 
whole  of  this  interefting  fubjedt  refolves  itfelf 
at  laft  into  the  history  of  man  ;  To  that, 
and  that  only,  can  we  refer  ;  it  is  the  fole 
point  to  which  the  forces  of  the  two  contend- 
ing opinions  can  be  fatisfactorily  directed  ;  it 
is  the  only  iffue,  that  can  be  fairly  joined,  fo 
as  to  produce  a  lading  conclufion.  For  in 
vain  do  we  purfue  the  matter  through  all  the 
fubtleties  of  intellect: ;  in  vain  are  the  pro- 
foundeft  metaphyfics  made  ufe  of  to  prove 
any  one  thing  concerning  the  nature  of  man, 
a  priori.  Of  that  nature  I  can  obtain  no 
knowledge,  except  through  the  fame  channels 
by  which  I  become  acquainted  with  the  na- 
ture of  any  other  animal ;  nor  can  I  tell  what 
is  is  that  nature  demands  of  man  to  do,  except 
by  enquiring  what  he  has  actually  done, 

Now,  if  in  -making  this  enquiry,  we  were 
to  find,  that  mankind  were  like  a  multitude 
that  fet  forth  to  attain  the  fummit  of  a  diffi- 
cult mountain  ;  and  many  paths  prefenting 
themfelves,  that  they  all  of  them,  or  nearly 
F  3  ««, 
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all,  took  the  fame  path ;  we  might  then  with 
tolerable  juftnefs  be  le<J  to  believe,  that  they 
were  impelled  to  it  by  fome  deftiny,  or  law. 
But  if,  on  the  contrary,  no  external  influence 
arifing  to  deter  them  from  all  but  one,  the 
facT:  actually  proved  to  be  that  they  often  fell 
into  different  tra&s ;  we  mould  have  no  in- 
ducement to  believe  that  only  one  of  the 
various  paths  was  the  right  one.  And  no  ad- 
vice being  given,  no  reward  held  out,  no 
punifhment  threatened  ;  in  fhort  being  under 
no  influence,  other  than  the  appearance  which 
the  paths  might  wear  to  bias  their  judgments  ; 
we  could  not  reafonabiy  imagine  that  it  was  a 
crime  to  enter  into  any  one  of  them,  more 
than  another. 

When  however  a  track  was  once  chofen, 
and  that  upon  a  deliberate  and  firm  belief  that  it 
was  the  right  one,  even  though  in  the  end 
it  mould  lead  into  mere  labyrinths  and  quag- 
mires, the  fet  of  travellers  that  purfued  it  would 
be  bound  to  do  fo  until  they  difcovered  their 
error ;  and  thus,  though  there  were  as  many 
different  lets  of  travellers  as  there  were  paths, 
each  fet  would  be  under  equal  obligation,  in 
their  own  minds,  to  continue  their  courfe. 

The 
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The  hiftory  of  the  mind  of  man  will  pro- 
bably upon  examination  appear  to  conform 
to  this  allegorical  account  of  it.  Some  great 
principles  may  no  doubt  be  found  in  fuch  uni- 
verfal  liability,  that  they  may  very  fairly  be 
laid  to  form  the  Law  of  Man's  Nature  ;  as  the 
defire  of  Happinefs ;  the  purfuit  of  Good  ; 
and  the  rejection  of  Evil ;  and  fubordinate  to 
thefe,  the  wifh  to  fupport  the  interefts  of  our 
country  or  families  ;  for  without  thefe,  the 
nature  of  things  in  thefe  points,  would  indeed 
be  deftroyed.  But  when  we  come  to  the  par- 
ticular detail  of  the  manner  in  which  we  can 
beft  arrive  at  thefe  great  objects,  we  muft  give 
up  the  expectation  and  even  the  hope  of  uni- 
verfality  ;  for  whether  we  take  favage  or  civi- 
lized life,  it  will  be  found  that  the  Science  of 
Morals,  which  every  one  would  have  to  be  fo 
certain,  has  been,  when  divefled  of  the  vijible 
and  protecting  hand  of  the  Almighty^  capable  of 
almoft  as  much  diverlity  of  opinion,  as  there 
has  been  diverfity  of  feeling  and  fentiment  in 
different  claffes  of  men. 

I  mean  not    (as  was  before  obferved)    to 

draw  any  conclufions  from  the   example  of 

thofe   men  who    confefs    an    indulgence    of 

paflion  at  the  expence  of  reafon  \  but  of  thofe 

F  4  only 
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only  who  think  they  are  acting  rightly  • 
of  thofe  even  who  have  been  remarkable  for 
the  fubtlety  of  their  underftanding  ;  many  of 
them  eminent  for  gravity,  and  fome  of  them 
for  fuperior  virtue. 


Thus  Carneades,  reafoning  upon  the 
obligations  of  morality,  afferted  that  there  was 
really  no  fuch  thing  as  a  law  of  nature  ;  nq 
fuch  thing  as  Justice  ;  but  that  every  thing 
that  appeared  ufeful,  was  thereby  rendered 
lawful.  Grotius  could  only  ground  the 
confutation  of  this,  upon  the  difpofition  of' 
man  towards  fuch  a  ftate  of  fociety  as  is  fup- 
pofed  by  the  argument  we  are  canvaffing ; 
not,  fays  he,  qualijcunque,  fed  tranquillce ;  (/) 
which  tranquil  ftate,  whether  it  is  univerfally 
pitched  upon  to  be  the  happy  one,  it  is 
obvious  can  only  be  determined  by  an  enquiry 
into  the  fact. 

The  celebrated.  Hob bs  again,  as  is  well 
known,  queftions  this  laft  opinion  in  the  moft 
direct  manner,  when  he  fays  the  very  nature 
of  man  leads  him  to  war  with  his  fellows. 
Epicurus  made  all  happinefs  to  confift  in 
pleafure,  either  mental  or  corporeal ;  without 
any  great  fecurity  for  the  rights  of   others 

(/)  D.  J.  B.  P.  Proloegom.  6. 

which 
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which  might  ftand  in  the  way  of  it.  Am- 
stippus  confined  it  to  fenfual  pleafure  ;  and 
the  Stoics  banifhed  all  pleafure  whatfoever, 
by  endeavouring  to  render  the  mind,  what  it 
certainly  is  not,  an  abfolute  blank  with  refpect 
to  the  affections  ;  and  if  pain  could  not  be 
fubmitted  to,  their  only  refource  was  in  felf- 
murder.  (tri)  The  Cynics,  from  principle, 
threw  off  all  appearance  of  decency,  and  per- 
formed the  moft  immodeft  and  difgufting 
offices  of  nature  in  public,  upon  the  fole  idea 
that  it  was  nature  that  had  enjoined  them. 
The  Sceptics  and  followers  of  Arcesilaus 
doubted  of  every  thing ;  refufing  to  decide 
that  any  one  thing  was  ftrictly  virtuous  or, 
vitious  ;  doing  away  by  fuch  tenets,  the  whole 
advantage  of  Moral  Philofophy.  [n)  Plato, 
indeed  contended  for  the  dignity  of  human 
kind,  and  a  refinement  of  friendfhip  approach- 
ing to  chimerical ;  but  Aristotle  at  lead 
confined  it  to  the  handful  of  men  called 
Greeks  ;  when  he  laid  it  down  that  ftrangers 
were  meant  by  nature  to  be  their  Slaves,  and 

(m)  Zeno  fupported  his  own  precepts  upon  this  point  in 
a  manner  fomewhat  extraordinary,  when  he  hanged  himfelf 
merely  becaufe  he  broke  his  finger. 

Stanley's  Lives,  Sec.  297. 

(n)  See  Stanley's  Hift.  of  Philofoph.  tit.  Diog.  &  Arces. 

accords 
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accordingly,  that  it  was  allowable  to  make 
them  to  wherever  they  could  find  them.  The 
Romans,  all  wife  as  they  were  in  the  na- 
tural law,  feemed  to  have  had  this  Dogma  in 
view,  in  allowing  by  their  Digeft,  the  re- 
dudion  to  captivity  of  all  thofe  between  whom 
and  themfelves  there  was  no  treaty,  (o) 

They  were  equally  faulty  in  maxims  that 
regarded  their  private  lives ;  of  which  their 
filthy  and  depraving  cuftom  of  lending  their 
wives  to  one  another,  a  habit  which  it  fhould 
feem  is  as  revolting  to  nature  as  any,  and  ex- 
prefsly  forbidden  by  the  writers  on  natural 
law,)  is  a  fufficient  proof.  Nor  did  this  exift 
when  Rome  was  the  receptacle  of  favage 
banditti ;  but  when  me  was  the  abode  of  the 
Arts,  of  Statefmen,  and  of  Orators.  ( p)  A 
neighbouring  nation  who  boaft  themfelves 
ftill  more  wife  than  the  Romans,  feemed  to 
go  as  far  as  they  did  in  this  point,  when  they 
pa(Ted  the  licentious  law  by  which  married 
perfons  might  be  divorced,  without  affigning 

(o)  Vide  infr.  Chap.  VI. 

(/>)  Cato  lent  his  wife  to  Hortenfius  (fhe  being  then  big 
with  child)  but  a  few  years  before  the  Auguftan  Age.  The 
latter,  as  is  well  known,  was  an  orator  of  the  firft  rank,  and 
a  very  accomplished  man, 

S  any 
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any  reafon,  but  the  mere  perfevering  deter- 
mination of  either  of  the  parties  ;  a  kind  of 
marriage  which,  I  confefs,  I  cannot  diftinguifh 
from  that  of  a  Lion  and  Lionefs  in  the  woods, 
who  copulate  together  and  depart  as  they 
pleafe. 

The  ^Egyptian  laws  gave  a  fan&ion  to 
Inceft.  By  the  Athenian,  a  man  might 
marry  his  Sifter  by  the  Father's  fide  ;  and  if  a 
woman  was  an  heirefs,  fhe  was  bound  to 
marry  her  next  of  kin — If  alfo  her  hufband 
was  old  and  impotent,  ihe  was  permitted  to 
cohabit  with  his  neareft  relation  ;  and  this  was 
a  law  of  the  far  famed  Solon,  (g)  In  the 
fame  fpirit  with  this,  the  Incas  of  Peru  could 
only  marry  their  fillers,  if  they  had  any ;  if 
not,  their  neareft  relation,  (r)  A  Tartar, 
upon  the  death  of  his  father,  married  all  his 
Wives,  except  his  Mother  ;  (s)  and  marriages 
with  Sifters  were  permitted  among  them,  and 
was  fometimes  even  a  duty,  although  fornica^ 
tion  was  punifhed  with  death,  [t) 

If  this  kind  of  inceftuous  marriage  how- 

(q)  Potter's  Ami q.  I.  1 70. 

(r)  Picart.  Cerem.  Relig.  3.  204. 

[s)  Rubruquis  Voy.  ap.  Hackluyt.  I.  qg, 

(*)   Carpinis  Tray,  ap  Hackluyt.  I.  55, 

ever 
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ever  is  not  unnatural,  (which  has  been  held 
by  fome ;)  (u)  others,  which  have  been  ex^ 
prefsly  condemned  as  fuch,  (w)  have  alfo  met 
the  fan£tion  of  very  extenfive  and  even  wife 
nations.  Attila  married  his  Daughter,  in 
mere  compliance  with  the  Scythian  cuftoms ; 
and  the  Magi  of  the  Perfians,  following  the 
laws  of  Zoroaster,  not  only  allowed  the 
marriages  of  Parents  and  Children,  but  en- 
joined that  the  members  of  their  own  body 
could  only  be  taken  from  the  offspring  of 
fuch  a  commerce. 

And  how  is  it  that  Men  have  been  known 
to    treat  their   Children  ;    not  in  a  burft  of 
paffion,  difproportionate  to  a  reafonable   cool 
felf  love,  but  upon  a  deliberate  principle   of 
doing  what;  they  thought  was   good.      The 
Lacedemonians,  in  order  to  enfure  a  hardy 
race  of  men,  deftroyed   all  their  infants  that > 
appeared  infirm ;  nor  were  parents  allowed  to 
rear  them,  even  if  inclined  to  do  it.     The 
new  born  children  were  carried  before  certain 
Judges   called  Triers,  who  if  they  appeared 
likely  to  thrive,  gave  orders  for  their  prefer- 
vation  ;  if  not,  they  were  thrown  into  a  deep 

(«)  Grot.  D.  J.  B.  P.  2.  5.  12.  i, 
'(«/)  Id.  2.  5.  12.  2. 

Cave 
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Cave  of  Mount  Taygetus.  (x)  The  fame 
practice  of  expofing  children  was  nearly  uni- 
erfal  over  Greece,  the  Thebans  being  praifed 
by  iElian  for  being  the  only  people  in  the 
country,  by  whom  the  cuftom  was  pro- 
hibited, (y)  By  the  Laws  alfo  of  the  Twelve 
Tables,  the  Romans  were  even  commanded 
to  deftroy  thofe  of  their  offspring  who  were 
eminently  deformed.  "  Pater,  infignem  ad 
deformitatem,  puerum  cito  necato."  (z) 

Nearer  to  our  own  times  is  the  ftill  exifting 
cuftom  of  the  Chinese  ;  nor  is  it  an  excufe, 
but  rather  an  aggravation  to  fay,  that  necejjity 
legitimates  the  practice  ;  fince  the  riches  and 
the  wifdom  of  China  are  the  boaft  of  the 
world,  and  the  neceffity  complained  of  muft 
be  owing,  not  to  the  want  of  food,  but  the 
improper  diftribution  of  it. 

In  the  thirteenth  century,  Bartolus,  the 
moft  famous  Civilian  of  his  time,  and  there- 
fore the  moft  likely  to  underftand  the  law  of 
nature,  contended  gravely  that  the  Emperor 
of  Germany  was  the  Emperor  of  the  World ; 

(x)  Potter  Antiq.  2.  333. 

(y)  iElian.  2.  7. 

(2)  Mem.  des  Infcriptions.  12.  78. 

and 


78      OBLIGATION  OF  NATURAL  LAW. 

and  Dante,  another  Civilian,  affigned  a  rea- 
fon  for  it,  founded  no  doubt  on  the  natural 
law,  fmce  he  fuppofed  it  to  be  fo,  becaufe  it 
was  for  their  good.  Both  antient  and  modem 
nations,  and  the  wifeft  men  amongft  them, 
have  concurred  in  juftifying  the  Slavery,  not 
merely  of  perfons  who  may  be  fuppofed  to 
have  forfeited  their  liberty  ;  but  of  thofe  who 
have  not  even  (ttn  the  light :  For  this  they 
do  when  they  affert,  that  as  children  mull 
follow  the  lot  of  their  mothers,  the  children 
of  female  Slaves  muft  be  Slaves  alfo. 

Laftly,  the  Legiflators  of  twenty-five  mil- 
lions of  men  in  France,  affirmed,  that  it  was 
Nature  that  had  pointed  out  the  true  bounds 
of  their  Empire  to  be  the  Sea  and  the  Rhine; 
and  accordingly  twenty-five  millions  of  men 
wage  bloody  war,  in  part,  to  fupport  this 
moft  natural  propofition.  All  thefe  abfurdi- 
ties,  thefe  horrors,  and  this  injuftice,  are 
quoted,  not  as  the  temporary  and  avowed  re- 
bellion of  the  paffions  againft  reafon  ;  but  as 
the  dictates,  to  thofe  who  held  them,  of  reafon 
herfelf.  Nor  were  they  the  maxims,  or  rule 
of  conduct  of  infane^  or  wicked  individuals ; 
but  moft  of  them,  as  we  fee,  are  drawn  from 

immenfe 
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immenfe  and  important  Empires  ;  from  the 
Schools  of  Sages,  and  the  lives  of  Heroes,  (a) 

Thus  much  for  the  idea  of  civilized  men 
and  nations  upon  this  fubjeft.  Were  we  now 
to  go  into  the  detail  of  the  practices  of  others, 
who  have  never  been  in  the  habit  of  culti- 
vating their  reafon,  to  any  great  height ;  we 
mould  contemplate  that  frightful  picture  of 
deformed  humanity,  which  has  induced  many 
to  believe  that  man  is  really  meant  by  nature 
to  be  even  a  vitious  being ;  than  which  no- 
thing, as  has  been  obferved,  is  farther  from 
our  opinion. 

The  examination  however  of  the  accounts 
of  favage  life  is  demanded  by  our  fubjecT:,  be- 
caufe  it  has  been  fometimes  fuppofed  one  of 
the  moft  certain  methods  by  which  we  may 
difcover  what  our  nature  really  is.     Men,  it 
is  contended,  are  fo  much  the  Slaves  of  habit 
and  prejudice,  that  it  is  very  difficult  for  them 
to  reafon  upon  things  with  that  freedom,  and 
as  it  were,  nakednefs  of  mind,  which  truth  de- 
mands for  its  certain  dev  elopement.    And  hence 
many  philofophers,  in  their  refearches  upon 

{a)  Thofe  who  would  go  deep  into  this  hiftory  of  opinions. 
may  read  the  latter  part  of  Barbeyrac's  Pref.  and  confult 
Stanley's  Hill,  of  Philof.  and  Brack.  Hid.  Philofoph. 

this 
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this  fubject,  have  preferred  the  leffons  drawrt 
from  the  opinions  and  cuftoms  of  men,  who 
approach  neareft  to  the  rude  ftate  of  nature, 
to  the  more  fplendid,  but  Iefs  certain  docu- 
ments which  are  prefented  by  a  cultivated 
State  of  Society.  Hence  alfo  arofe  the  Theory 
of  the  State  of  Nature  itfelf,  which  many  have 
imagined,  in  order  the  better  to  fet  before  us 
the  dedudions  of  their  opinions. 

If  however,  as  we  have  contended,  it  is 
Fact  which  mull  determine  all  thefe  points; 
we  muft  pay  no  regard  to  the  mere  theories  of 
what  man  would  do  in  this  ftate  :  but  confine ; 
ourfelves  to  what  he  is  known  to  have  done, 
in  thofe  circumftances  in  which  he  has  actually 
been  viewed. 

But  mould  we  do  this,  the  favage  ftate  is 
the  moft  unfortunate  of  all  others  which 
writers  could  lay  hold  of,  in  order  to  fupport 
their  opinions  concerning  the  natural  obligation 
upon  all  men  to  purfue  any  particular  fyftem 
of  morals  ;  fince  it  is  notorious  that  there  is  no 
rule  fo  facred  among  mankind,  (if  by  man- 
kind we  mean  civilized  people,)  no  duty  fo 
venerable,  no  conduft  fo  beautiful,  as  not  to 
be  rejefted  almoft  invariably  by  Savage  Na- 
tions, 
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tions,  and  tlieir  very  oppofite   (ubftituted   in 
their  places. 

It  was  held  by  $UAREZ,  (b)  that  all  the 
trimes  of  the  Decalogue,  are  crimes  agakift 
the  law  of  nature.  There  is  hardly  one  cf 
them,  that  is  not  pra&ifed,  and  that  almoft 
invariably,  by  thofe  who  approach  neareft  to 
what  is  called  a  flate  of  nature.  They  have  a 
variety  of  Gods,  and  fet  up  graven  images  ; 
of  the  holinefs  of  the  feventh  day,  they  can 
have  no  idea ;  if  they  honour  their  fathers 
and  mothers,  they  do  it  at  leaft  in  a  way  which 
fills  civilized  people  with  horror :  fince  they 
knock  them  on  the  head,  or  feed  upon  their 
bodies  and  entrails,  (than  which  it  would  ap- 
pear nothing  can  be  more  revolting  to  na- 
ture.) (c)  Their  murders,  their  thefts,  their 
adulteries,  (attended  fometimes  with  circum- 

ftancea 

(*)  Ut  Sup.  p.  53. 

(c)  The  Tartars,  fays  Hackluyt,  have  a  ftrange,  or  rather 
miferable  kind  of  cuftom,  "  for  when  anie  man's  father  de- 
"  ceafeth,  he  afTembleth  all  his  kindred,  and  they  eat  him." 
(Voyages  1,  59.)  The  people  of  Tibet  ufed  to  eat  the  car- 
cafes  of  their  parents,  not  from  want,  but  that  for  pity's 
fake,  they  might  make  no  other  fepulchre  for  them  than 
their  own  bowels;  (Id.  1.  116.)  and  even  fo  late  as  1253, 
they  continued  to  make  drinking  cups  of  their  fkulls.   (lb.) 

Vol.  L  G  t^ 
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ftances  of  horror,)  (d)  and  their  covet oufnefs 
of  other  men's  goods,  are  too  univerfally 
known  to  need  much  amplification. 

It  is  held  that  the  law  of  nature  obliges 
men  to  refpecT:  each  others  property.  The 
time  was,  and  is,  when  amongft  vaft  nations 
of  men,  to  plunder,  not  from  one  another, 
but  from  all  the  reft  of  the  World,  was  con- 

fidered 

The  Africans  are  faid  to  have  fed  conftantly  on  the  dead 
bodies  of  their  friends;  (Dapper  ap.  Picart.  4.  476.)  andk 
the  Floridans,  the  Mexicans,  and  the  Caribs  ground  the 
bones  of  their  relations  to  powder,  and  drank  them.  (Id,< 
3.  133.  141.  166.)  The  Iflanders  of  Socataray  when  their 
friends  are  dying,  do  not  wait  their  laft  moments,  but  bury 
them  alive.  (Id.  4.  503.)  To  this  head  may  alfo  be  referred 
the  noted  cuftom  of  the  Indian  widows,  of  burning  them- , 
felves  with  their  hufbands'  bodies,  and  of  many  people  on 
the  fame  continent,  among  whom,  when  a  hufband  or  wife' 
dies,  it  is  a  point  of  honour  for  the  furvivor  to  be  buried 
with  the  corpfe.  The  inhabitants  of  Java  were  not  content 
to  deftroy  their  old  men,  or  fuch  as  could  not  work,  but 
carried  them  regularly  to  a  publick  market,  and  fold  them 
to  the  Anthropophagi.  (Id.  4.  136.) 

(d)  Among  the  Banians,  an  extenfive  feci  that  fpread 
themfelves  through  all  the  provinces  of  India,  (Broughton's 
Hift.  of  Relig.  Voc.  Ban.)  the  Hufband  poffetfed  his  Wife 
only  the  firft  night,  and  afterwards  all  his  Brothers  alter- 
nately to  the  feventh,  if  there  were  fo  many,  during  the 
{qvqix  nights  after;  and  the  hufband  could  not  claim  his 
wife  exclufively  from  his  brothers,  but  fhe  and  her  iflue 

were 


OBLIGATION  OF  NATURAL  LAW.      83 

lidered  as  the  higheft  duty,  and  fucceft  that 
way,  the  higheft  p::ufe.  (e) 

-on  to  them  all.  (Picart.  Cerem!  Rcl.  4. 
149.)  The  Moguls  (cipt  their  Women  in  common,  both 
Mi  -liters  upon  principle,  (Id.  4.  364.)    And 

the  like  cuftom  is  recorded  by  Caefar  to  have  had  place 
among  our  anceftors  in  Britain.  "  Uxores  habent  deni 
"  duodenique  inter  fe  communes,  &  maximc  fratres  cum 
*  fororibus,  et  parentes  cum  liberis*,"  &c.  (De  Bell  Gall. 
1.  5.)  So  alfo  the  Otahietans,  among  whom,  in  addition 
to  the  almoft  univerfal  licentioufnefs  of  the  women,  there 
exifted  a  horrid  Society  or  Club,  in  which  all  the  women 
were  not  only  common  to  all  the  men,  but  the  children 
were  deftroyed  as  foon  as  born.     (Cook's  Voyages.) 

(  e )  Many  nations  are  known  to  fubfift.  by  the  pillage 
of  Travellers  who  pafs  through  them  to  other  countries,  as 
the  Arabs,  and  many  of  the  Tartars ;  The  Malays  are 
nearly  all  pirates  >  and  fo  formerly  (nor  were  they  afhamed 
of  it)  were  feveral  nations  of  antiquity;  Thucydides  ob- 
ferving  that  among  the  ancient  Greeks  to  be  afked  whether 

people  were  pirates,  was  not  to  reproach  them.  The 
Solitary  Indian  who  was  met  by  Captain  Cook  in  Dufky 
Bay  in  New  Zealand,  being  prefented  with  hatchets,  and 
afked  what  he  would  do  with  them,  faid  he  would  go  and 
kill  men.  (Fofter's  Voyage.)  The  king  of  Benin,  in 
Africa,  upon  afcending  the  throne,  mafTacres  numbers  of 
his  fubjects  in  honour  of  his  acceffion.  (Picart.  4.  450.) 
The  Guages^  a  people  of  the  fame  country,  when  they  go 
to  war,  elec"t  and  confecrate  a  General,  who  at  a  facrince  is 
prefented  with  a  hatchet,  with  which,  as  a  proof  of  the 
prowefs  to  be  expected  from  him,  he  is  to  cut  down  a 
youth  that  is  brought  to  him  at  a  blow.  (Id.  4.  472.)  The 
Scandinavians  waged  univerfal  war  :  but  we  mail  have 
occafion  to  obferve  th2fe  p«;nts  more  particularly  in  the 
ftiftory  of  the  Law  of  Nations. 

G  2  It 
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It  is  held,  that  parents  are  to  protect  ancl 
cherifh  their  children.  Numerous  are  the  in- 
fiances,  where  children  are  expofed,  or  fold 
to  flavery,  or  wantonly  put  to  death,  and 
even  eaten  by  their  parents,  without  that 
neceflity,  which  alone  can  bear  the  femblancc 
of  a  reafon  for  it.  (f) 

(/)  Among  the  Mexicans,  if  a  Mother'  died  while 
fuckling,  and  in  Madagafcar  if  in  child-bed,  the  child  was 
put  to  death,  in  order  to  prevent  its  being  an  orphan^ 
(Picart.  3.  176.  4.  510.)  In  Bengal,  formerly,  if  a  new 
bom  child  refufed  the  breaft,  it  was  expofed  a  whole  day 
upon  a  tree  in  the  woods,  to  the  mercy  of  the  Crows  and 
Infects,  and  taken  down  in  the  Evening.  If  it  ftill  refufed, 
it  was  expofed  a  fecond  day,  and  if  it  refufed  a  third  time* 
it  was  thrown  into  the  Ganges.  (Tavernier's  Trav.  1.  3.) 
The  Korajhites  deftroyed  their  daughters,  thinking  many 
of  them  a  nuifance  ;  and  when  the  mothers  were  in  labour, 
they  were  carried  down  to  a  grave  fide,  where  if  the  chile 
was  a  female,  fhe  was  inftantly  buried  alive.  (Picart  6. 
in.  confirmed  by  Pococke.)  The  Inhabitants  of  Caucafu^ 
made  a  trade  of  their  children,  and  take  many  wives  for 
the  exprefs  purpofe  of  producing  for  the  market^  in  the  fame 
manner  as  if  they  zvere  cattle.  (Chardin's  Trav.  ap  Har^ 
ris.  1.  865.)  The  Amazons  are  faid  to  have  mutilated 
their  male  infants  as  foon  as  born,  in  order  to  prevent  their 
being  formidable  to  them.  And  to  this  head  may  be  fairly 
referred  the  mocking  cuftom  fo  familiar  with  our  own  days, 
of  emafculating  children  for  the  purpofes  of  Jealoufy  in  the 
Eaji,  and  of  amufement  in  Italy  ;  which  latter  is  ftill  more 
unnatural,  fince  the  prefervation  of  a  wife's  chaftity  is  of 
more  confequence,  than  the  gratification  of  a  mere  paiTion 
for  mufic. 

it 
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It  is  faid,  that  Usury  is  forbidden  by  this 
Saw.  Yet  nearly  the  whole  World,  concur 
in  the  practice  of  demanding  intereft  for 
money,  and  the  virtuous  Brutus  himfelf, 
fo  celebrated  fir  giving  every  man  bis  own>  was 
one  of  the  raoft  noted  Ufurers  of  his  time. 

It  is  held,  that  nations  mould  do  as  little 
harm  as  poffible  to  one  another  in  war,  con- 
fident with  their  mutual  interefts.  Yet  who 
(hall  reconcile  this  with  the  horrid  cuftom  fo 
prevalent  among  Savages,  of  eating  prifoners 
out  of  revenge  ;  nay  of  refining  their  tafle  on 
this  point,  and  taking  pains  in  the  prepara- 
tion, in  order  to  render  the  repaft  more  ex- 
quifite  ?  (g) 

(g)  The  ancient  Cannibals  of  Ireland  are  faid  to  have 
confidered  the  pofteriois  of  boys,  and  the  breads  of  women 
is  the  daintieft  dith.  (Speed.  167.)  The  Brazilians  would 
not  eat  their  piifcuers  till  they  were  fat,  and  of  a  certain 
age  j  and  if  any  one,  deftined  to  the  flaughter-houfe,  was 
lean,  he  was  carefully  fattened.  During  the  interval, 
(probably  with  a  view  to  bring  hirn  fooner  into  good 
plight)  he  was  allowed  every  fort  of  amufement,  and  eveji 
a  woman  for  his  companion ;  who  fo  far  put  on  the  appear- 
ance of  a  wife,  that  when  he  was  actually  butchered,  fhe 
howled  and  wept  as  if  fhe  had  loft  her  beft  friend ;  but 
when  he  was  cut  up,  fhe  partook  of  the  feaft  with  her 
country, nen.  (Picart.  3.  183.)  The  Antis,  a  people  of 
South  America,  cut  their  prifoners  piecemeal  while  alive  ; 
and  the  women,  fmearing  their  nipples  with  the  blood,- 
gave  them  their  children  to  fuck.   (Id.  3.  109.) 
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It  is  afferted,  that  the  law  of  nature  obliges 
us  to  obey  our  Sovereign,  lb  long  as  he  does 
nothing  contrary  to  natural  right. — What 
that  natural  right  exactly  is,  has  puzzled,  or 
at  leaft  divided,  all  the  fages  who  have  in- 
veftigated  it — Thus,  when  the  French  wiflied 
to  overthrow  their  old  conftitution,  the  foun- 
dation for  their  power  to  do  fo,  was  fought 
for  in  an  account  which  they  drew  up,  of  the 
rights  of  man.  When  they  overthrew  their 
new  conftitution,  they  found  they  had  been 
wrong  in  this  account ;  and  they  therefore 
employed  another  fet  of  Sages,  to  draw  up  a 
fecond ;  not  tp  mention  the  fpreading  and 
monV  pernicious  opinion,  that  becaufe  the  peo^ 
pie  are,  (what  no  one  can  contradict,)  the 
fountain  of  all  power,  the  people  may  there- 
fore deftroy  the  government  which  they  them- 
felves  erect,  as  often  as  they  pleafe,  and  merely 
becaufe  they  pleafe. 

It  is  afferted  by  one  fet  of  writers,  that  wc 
are  bound  in  all  cafes  whatfoever,  to  fpeak 
the  truth.  By  another,  it  is  however  permitted 
to  deceive,  when  a  man  afks  for  information 
for  a  bad  purpofe  ;  as  in  the  cafe  of  a  mad  or 
paffionate  man,  who  afks  you  where  his 
enemy  is,  in  order  to  deftroy  him. 

%  MA 
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And  thus,  concerning  all,  or  almoft  all 
thefe  duties,  which  it  is  fuppofed  are  enjoined 
with  fo  much  certainty  and  plainnefs  by  the 
law  of  nature,  there  is  a  wide  difference  in 
the  opinions,  and  a  ftill  greater  difference  in 
the  deliberate  practices  of  mankind  ;  from  the 
uniformity  of  which  practices  alone,  they  can 
be  faid  to  be  univerjally  binding. 

What  then  are  we  now  to  think  of  thofe 
momementous  proportions  of  the  profound 
Butler  and  others,  which  could  they  be 
made  out  with  univerfality  and  truth,  would 
moft  undoubtedly  decide  the  whole  queftion  ? 
— I  mean  that  the  perception  or  principle  of 
Conscience,  is  fufficient  to  point  out  to  a 
man,  the  moral  good  or  evil  which  attends 
every  part  of  his  conduct ;  that  obligations 
to  the  practice  of  virtue,  drawn  from  a  re- 
view of  our  nature,  are  regally  no  more  than 
appeals  to  every  mans  heart,  or  natural  con- 
fcience,  in  the  fame  manner  as  the  external  fenfes 
are  appealed  to  for  the  proof  of  things  cognizable 
by  them ;  And  that  if  any  plain  honeft  man,  be- 
fore he  engages  in  any  action,  were  to  afk  him- 
felf  whether  what  he  is  about  to  do,  is  right 
©r  wrong,  he  would  be  able  to  anfwer  the 
G  4  quejiion 
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qucjlion  agreeable  to  virtue  and  truth  in  almojk 
any  circumjiance. 

HI 

That  there  is  iuch  a  perception  as  Con*» 

science,  and  fuch  a  feeling  as  Shame, 
mot  be,  denied  ;  but  may  we  not  from, 
what  has  jure  been  related;,,  affirm  with  fome 
degree  of  reafom,  -that  they  are  mutable ',  anct 
vary  with  the  varying  ideas  of  man  concern- 
ing what  is  duty ;  that  they  are  made  to  de- 
pend upon  the  prejudices  of  his  education,  or 
at .  leaft  cannot  be  diitinguifhed  from  them, 
and  therefore  that  they  are  the  mere  com- 
punction which  he  feels  for  having  done 
fomething  which  fhocks  thofe  prejudices  I 
of  courfe,  that  they  cannot  go  the  length  of 
fprcing  all  mankind  to  the  obfervance  of  one 
particular  Jet  of  morals ^  which,  it  cannot  bq 
too  often  remembered,  is  the  fole  quef- 
tion?(^) 

m 

[h)  They  who  contenting;  themfelves  with  fuperficial 
and  tranfient  views,  deduce  the  difference  between  good 
and  evil  from  the  common  fenfe  of  mankind,  and  certain 
principles  that  are  born  with  usy  put  the  matter  upon  a 
very  infirm  foot.     For  it  is  much  to  be  fufpected  that 

there 
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In  this  point  of  view  therefore,  the  ques- 
tion concerning  Confcience  and  Shame,  (as 
they  are  fuppofed  to  enjoin  a  particular 
fcheme  of  duty,)  refolves  itielf  into,  and 
indeed  becomes,  that  other  celebrated  ques- 
tion of  the  Moral  Senfe,  or  the  Innate  know* 
ledge  of  rkht  and  wrong  ;  concerning  the 
exiftence  of  which,  it  is  known  that  men 
of  the  firft  Abilities  and  '  Judgment  have 
doubted. 

Into  this  celebrated  enquiry,  it  is  not  my 
intention  to  enter,  fince  it  would  be  but  a 
yain  expence  of  time  when  fo  many  perfons 
of  learning  competent  to  fettle  it,  (if  it  could 
be  fettled,)  have  failed  in  drawing  any  abfo^ 
Jute  conclufion  upon  it. 

It  will  perhaps  however  be  at  leaft  fafe  to 
conclude  with  an  author  of  deferved  reputa- 
tion for  knowledge  in  the  fcience  of  morals, 
I — "  Either  that  there  exift  no  fuch  inftinds 

there  are  no  fuch  innate  maxims  as  they  pretend,  but  that 
the  impreifions  of  education  are  miftaken  for  them; -and 
befide  that  the  fentiments  of  mankind  are  not  fo  uniform 
and  conftant,  as  that  we  may  fafely  truft  fuch  an  important 
diftin&ion  upon  them.— Wollafton.  Relig.  of  Nat.  p.  23. 
6th  Edit. 

"  as 
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"  as  compofe  what  is  called  the  Moral  Senfey 
"  or  that  they  are  not  now  to  be  diftinguifhed 
<c  from  prejudices  and  habits ;  on  which  ac- 
**  count,  they  cannot  be  depended  upon  in 
"  moral  reafoning."  (/)  Should  this  conclu- 
fion  be  neareft  the  truth,  the  upholders  of 
the  natural  law,  as  far.  as  it  concerns  one  certain 
fet  of  actions  for  the  whole  world,  muft  lofe 
the  fupport  which  they  wifh  to  derive  from 
this  principle  ;  which  indeed,  could  it  be 
fatisfaclorily  made  out,  would  preclude  the 
neceffity  of  every  fort  of  enquiry  upon  the 
fubject. 

Upon  the  whole  then,  if  we  confider  man- 
kind as  totally  independent  of  the  control  of 
civil  inftitutions,  and  deftitute  of  thofe  In- 
eftimable  advantages  concerning  the  inten- 
tions and  providence  of  the  Deity,  which 
his  goodnefs  has  revealed  to  us  ;  it  would 
appear  that  the  law  of  nature,  as  far  as  the 
particular  ramifications  of  morality  are  con- 
cerned, is  like  the  moral  fenfe  itfelf.  That 
is,  either  it  does  not  exift  at  all,  or  it  is  fo 
confounded  with  our  prejudices,  and  habits, 
and  peculiar  ideas  of  happinefs  ;  and  fo  vari- 

(/)  Paley's  Mor.  Phil  B.  i  ch.  5. 

oufly 
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©ufly  made  up,  according  to  the  various 
calls  of  thought,  and  the  varying  perceptions 
of  man,  that  with  refpecl:  to  the  obligation 
in  the  Univerfc  to  purfue  the  particular  duties 
which  it  is  faid  to  enjoin,  nothing  certain 
can  be  fatisfaftorily  laid  down  concerning  it. 

It  is  in  vain  that  we  are  referred  to  Rea- 
fon,  as  capable,  from  its  immutability ',  of  giv- 
ing us  one  certain  and  never  failing  rule,  by 
which  we  may  arrive  at  the  binding  prin- 
ciple. We  have  already  obferved,  that 
although  the  laws  by  which  reafon  works 
are  immutable^  yet  unlefs  the  premifes  are 
fettled,  nothing  can  be  made  out  by  them  ; 
and  if  the  foregoing  account  of  the  actions 
of  man  when  left  to  himfelf,  is  thought  fu£ 
ficient  to  prove  him  a  being  whofe  nature 
cannot  be  difcovered,  with  any  great  degree 
of  certainty,  to  impel  him  invariably  to  the 
obfervance  of  one  certain  Syjiem ;  it  will  fol- 
low that  the  laws  of  reafon  themfelves  will 
not  enable  us  to  make  out  the  point,  any 
more  than  Conscience,  or  the  mere  con- 
futation of  our  hearts  and  feelings  ;  the 
great  proof  of  which  is  to  be  difcovered,  in 
that  multiplicity  of  difcordant  theories,  (all 
pf  them  equally  attempted  to  be  made  uut  by 

reafon) 
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reafon)  which  has  already  been  laid  before 
the  reader,  (k) 

And  this  may  alfo  ferve  as  an  anfwer  to 
very  many  triumphant  affertions  that  have 
been  made  concerning  the  power  of  reafon  5 
which  can  only  be  afcribed  to  the  miftake  of 
thofe  who  make  them,  in  not  feeing  that 
even  for  Reason  to  difcover  any  truth,  it 
is  neceffary  that  the  truth  of  the  premifes 
Should  be  already  allowed. 

Hence   therefore,     when    BuRLEMAQtrf 

affirms  as  he  does,  (/)  that  many  reafonings 

and  cuftoms  which  appear  adverfe  to  his  own 

Jyjiem^    are   mere   deviations  from   the  right 

.rule  5  he  does  not  confider  that  thofe  very 

{k)  PufFend.  2.  3.  20.  has  the  following  pafTage,  L3 
Raifon  n'eft  pas  a  proprement  parler,  la  Loi  Naturelle^ 
mais  feulement  un  moien  de  la  conooitre,  fi  nous  le  met-* 
tons  en  ufage,  comme  il  faut.  Now  who  is  to  anfwer  for 
what  is  comme  il  faut  f  Montaigne  goes  into  the  other 
extreme,  (EfTais.  1.  2.  ch.  12.)  And  Wollafton  confeffes 
that  in  this  talk  concerning  right  reafony  room  is  left  for 
many  difputes  and  oppope  right  reafons^  and  nothing  can 
be  fettled  while  every  one  pretends  that  his  reafon  is  right* 
t Relig.  of  Nat.  p,  23. 

(/)  Burlemaq.  Du  D,  Nat,  2.  6.  8, 

reafon- 
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ireafonings  and  cuftoms  muft  be  confulted,  ia 
Order  to  afcertain  what  the  right  rule  is. 


IBarbeyrac  falls  into  the  fame  miftake, 
though  he  affumes  a  more  regular  appearance 
of  argument,  when  he  fays  that  particular 
tribes  of  men  may  be  compared  to  the  fer- 
vants  of  a  mafter  going  a  journey,  who  leaves 
certain  orders  with  thofe  fervants,  eafy  to  be 
underftood  and  to  be  executed,  but  which 
they  do  not  obey.  In  which  cafe,  fays  he, 
they  may  afterwards  fall  into  great  diforders 
from  the  want  of  confulting  them,  and 
although  they  may  have  every  good  wifh  to 
do  what  is  right,  ftill  they  are  not  lefs  liable 
to  be  blamed,  nor  lefs  worthy  of  punifhment 
upon  his  return,  (m)  In  this  illuftration  the 
point  in  queftion  is  affumed.  Since  the  dif- 
ficulty is  to  difcover  what*  the  orders  of  our 
mafter  may  mean,  even  after  having  con- 
fulted them  ;  and  the  very  circumftance  of 
our  confufion  proves  that  they  may  be  mif- 
underftood.  It  is  equally  affumed  by  him 
in  another  place,  where  he  fays  that  men  of 

(m)  Barbeyr.  Pref.  to  Puffend,  p.  14. 

3  underftandn" 
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tmderftanding  have  abufed  their  leifure  and 
talents,  in  broaching  doubtful  points.  («)' 


Hitherto  we  have  viewed  the  nature  of 
man  apart  from  all  confiderations  of  religion 
whatfoever  ;  not  merely  from  thofe  revela- 
tions which  God  in  his  bounty  has  beftowed 
upon  the  world  ;  but  thofe  general  fentiments 
of  a  deity,  which  compofe  what  is  commonly 
called  natural  religion. 

And  we  had  good  reafon  to  do  this  J 
fince  two  of  the  weightieft  writers  upon  our 
fubjedt  have  fuppofed,  that  all  the  duties, 
the  obligation  of  which  we  are  examining, 
are  commanded  by  the  law  of  nature,  and 
are  therefore  binding  upon  all  men,  even 
though  they  jhould  be  i?npious  enough  to  deny  the 
'very  exijlence  of  a  deity,  (o) 

Graver  confiderations  however  prefent 
themfelves  now  for  difcuffion.  The  diffi- 
culty, not  to  fay  impoflibility,  of  deriving 
any  particular  fyftem  of  morals,  (obligatory 

(n)  Barbeyr.  Pref.  to  Puffend.  p.  17. 
(0)  Vide  ut  fup.    Vattel  Prelim,  Sec.   7.    6c  Grotius* 
D.  J.  B.  P.  Prolegom.  11. 

upon 
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upon  all)  from  natural  feelings  alone,  or  the 
dictates  of  reafon  occupied  merely  in  analys- 
ing thofe  feelings  ;  has  induced  the  greater 
number  of  writers  to  wave  the  point  of  a 
total  want  of  religion,  and  to  admit  that  the 
idea  of  a  Deity  muft  enter  into  the  compo- 
iition  of  the  law  of  nature,  in  order  to  render 
it  binding.  Thus  it  is  confeffed,  that  how- 
ever clear  the  dictates  of  reafon  may  appear, 
there  is  no  obligation  upon  man  to  comply 
with  them,  without  having  rccourfe  to  fome- 
thing  higher,  (p) 

An  important  and  very  reafonable  theory 
is  therefore  fet  out,  (the  effect  fometimes  of 

(p)  Cependant  pour  donner  force  de  loi  aux  maximes 
de  la  raifon  que  nous  avons  etablies,  il  faut,  comme  je 
.i'ai  dit,  fuppofer  ici  un  principe  plus  re/eve.  En  effer, 
quoique  leur  utilite  foit  de  la  derniere  evidence,  cette  coif, 
fideration  feul,  ne  fervit  pas  afTez  forte  pour  convaincre 
d'homme  qu'il  eft  dans  une  necefilte  indifpenfable  de  les 
pratiquer,  toutes  les  fois  qu'il  voudroit  renoncer  aux 
avantages  qui  reviennent  de  leur  obfervation,  ou  qu'il 
croiroit  avoir  en  main,  des  moiens  plus  propres  a  avancer 
fes  interets.  (Vide  Barbeyrac's  PufFend.  1.  2.  ch.  3.  Sec. 
20.)  Again,  Sans  la  Divinite,  on  ne  voit  rien  qui  impofe 
un  neceflite  indifpenfable  d'agir,  ou  de  ne  pas  agir  d'une 
certaine  mauiere.  Pref.  23. 

moft 
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mod  profound  deductions,)  by  which  it  is 
held,  that  the  obligation  in  queftion  arifes 
from  God  himfelf ;  who  in  quality  of  Crea- 
tor and  Conductor  of  human  nature^  pre- 
fcribes  to  man  with  authority,  the  obfervance 
of  the  law.  (q)  Being  the  author,  it  is  faid, 
of  nature  and  reafon,  whatever  is  commanded 
or  forbidden  by  them,  is  commanded  or  for- 
bidden by  him  ;  not  that  he  is  fuppofed  ab 
initio  to  have  revealed  himfelf  fenfibly  to  the 
world,  or  to  have  pronounced  certain  things 
to  be  good  and  others  to  be  bad,  and  to  have 
,  commanded  the  one  and  forbidden  the  other,  in 
the  declared  quality  ofLE  g  islatorj  .but  mere- 
ly, and  by  inference,  as  the  author  and  go- 
vernor of  nature,  (r)     All  this  is  made  mani- 

fell, 

(q)  II  faut  done  neceffairement  pofer  pour  principe,  que 
ly  obligation  de  la  loi  naturelle,  vient  de  Dieu  raeme,  &c« 
Id.  lb. 

(r)  Grotius  (D.  J.  B.  P.  I.  I.  10.  I.)  makes  Natural 
law  to  flow  from  God  as  the  Auttor  Naturae  j  and  this  fenti- 
ment  was  broached  long  before  him  by  Suarez  in  the 
following  paiTages:  Ergo  fine  dubio,  Deus  Effeftor,  et 
quafi  Doftor  legis  naturalis.  Non  tamen  inde  fequltur,  ut 
fit  Legiflator,  quia  Lex  Naturae,  non  indicat  Deum  ut 
praecipientem  ;  fed  indicat  quid  in  fe  bonum  et  malum, 
ficut  vifio  talis  objecti,  indicat  ilhideffe  album  aut  nigrum* 
Et  ut  effe&us  Dei,  indicat  Deum  ut  Auctorem,  non  tamen  ut 

Legifiatorcm  5 
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feft,  they  affirm,  by  reafon  alone ;  and  not  only 
this,  but  the  end  he  propofed  to  himfelf  in 
the  creation  of  the  world  is  demonftrated, 
through  the  fame  medium^  to  be  his  own 
Glory,  as  well  as  the  happinefs  of  men  ; 
which  glory  they  go  on  to  fay,  confifts  in 
manifefting  his  perfections,  his  power,  his 
goodnefs,  his  wifdom  and  his  juftice.  (j-) 
Thus  there  is  no  occafion  for  a  particular 
Revelation  to  enforce  the  law  ;  fince  it  is 
indifferent  whether  God  clothes  himfelf  in  a 

Legiflatorem ;  ergo  confendum  erit  de  lege  naturali. — Do 
Leg.  ac  Deo  Legiflat.  1.  2.  c.  6.  Sec.  2. 

Again.  Legem  naturalem  omnino  pofitam  efTe  in  di- 
vino  imperio,  vel  prohibit! one,  procedente  a  voluntate  del, 
ut  Autore  et  Gubernatore,  &c.  Id.  Sec.  4. 

See  alio  the  whole  of  Cap.  6.  1.  2.  of  Suarez,  where  he 
confiders  the  queftion  An  lex  naturalis,  fit  vere  lex  divina 
praeceptiva  ? 

(s)  La  fin  que  Dieu  s'eft  propofee  par  rapport  a  fes 
Creatures,  et  en  particulier  par  rapport  a  l'homme,  ne  peut 
etre,  d'un  cote  que  fa  Gloire,  et  de  l'autre,  que  la  perfec- 
tion et  le  bonheur  de  fes  creatures,  autant  que  leur  Nature 
ou  leur  Conftitution  les  en  rend  capables.  Ces  deux 
vues  fi  dignes  du  Createur,  fe  combinent,  et  fe  reumfTent 
parfaitment.  Car  la  Gloire  de  Dieu  confide  a  manifefter 
fes  pcrfecfionsy  Sa  Puijjance,  Sa  Bontt^  Sa  Sagejje  et  Sa 
Juftice.— Burlem.  Du  D.  Nat.  2.  2,  3. 

Vol.  L  H  human 
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human  form,  and  pronounces  it  with  his  owrt 
mouth  ;  or  makes  ufe  of  the  intervention  of 
fome  infpired  perfon  ;  or  merely  contents  him- 
felf  with  difcovering  his  will  in  the  Jimple 
precepts  of  right  reafon.  if)  Nay  farther, 
although  all  the  world  fhould  not  be  able 
to  make  out  thefe  precepts,  ftill,  it  is  held, 
that  all  the  world  are  not  the  lefs  bound  to 
obferve  them,  (it) 

To  this  reafoning  however,  (if  it  is  meant 
to  go  the  length  of  obliging  all  mankind  to 
the  obfervance  of  one  particular  fet  of  moral 
actions,)  the  fame  arguments  are  applicable, 
as  were  applied  to  the  theory  of  an  uniformity 
of  perceptions  and  feelings. — For  if  the  fadt 
actually  is,  that  mankind  do  not  agree  in  all 
thefe  particular  deductions  refpefting  natural 

(t)  PufFend.  1.  2.  C.  3.  Sec.  20, 

{u)  Mais  que  qu'une  Loi  pour  avoir  force  d'obliger, 
doive  neceftairement  etre  notifiee  a  ceux  qui  dependent  dii 
Legifiateur ;  &  que  tout,  le  monde  ne  fbit  pas  capable  de 
decouvrir  le  veritable  fondement  des  loix  naturelles,  et  la 
liaifon  necefTaire  qu'elles  ont  avec  la  nature  humaine,  ni  de 
les  deduire  methodiquement  des  principes  de  la  raifon  ; 
Elles  ne  laijjent  pas  pour  cela  d'obliger  tous  les  hommes-, 
&c.  PufFend.  lb, 

religion, 
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religion,  it  cannot  be  expected  that  the  obli- 
gation derived  from  that  religion  to  obey  one 
particular  moral  fyftem,  is  to  be  univerfal : — 
And  I  am  free  to  own,  that  what  is  afferted, 
is  above  my  comprehenfion,  that  although 
thefe  deductions  are  not  to  be  made  out  by 
every  one,  (till,  that  every  one  is  bound 
to  acl:  as  if  they  were.  For  it  is  thus  fup- 
pofed  in  the  fame  breath,  that  religion  is 
only  to  be  made  out  by  reafon  ;  and  yet  that- 
if  it  is  not  fo  made  out,  it  fliall  ftill  exifl  ia 
all  its  authority. 

That  there  is  fuch  a  thing  as  religion,  dif- 
tincl:  from  Revelation,  few  indeed  can 
venture  to  difbelieve.  That  #//,  or  nearly 
all  perfons  have  thought  alike  of  it,  is  too 
plainly  againft  experience  to  need  much 
proof. — Yet  it  mould  be  demonftrated  that 
all,  or  nearly  all,  have  had  the  fame  ideas  of 
it,  before  any  ufe  can  be  made  of  it  to  ihew 
that  the  obligation  upon  all  to  obferve  one 
particular  and  certain  fet  of  duties,  can  be 
derived  from  it. 

Now  it  is  of  no  confequence  to  be  able  to 

demonftrate  to  ourfelvesy  the  absurdities  of  all 

H  2  religious 
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religious  notions  oppofite  to  our  own.  That 
demonftration  will  have  the  effe£t  of  pro- 
ducing obligation  upon  us ;  but  can  never 
impofe  an  obligation  upon  others  who  do 
not,  or  can  not  fee  the  force  of  it  \  and 
fhould  others,  fetting  out  from  different  pre- 
mifes,  arrive  at  different  or  oppofite  conclu- 
fions ;  there  will  be  an  equal  obligation  upon 
themy  to  the  performance  of  things  dire&ly 
oppofite  to  what  we  conceive  it  a  duty  to 
pra&ife  ourfe/ves.  In  vain  therefore  is  it 
faid,  or  demonftrated  ever  fo  plainly,  to  their 
own  fatisfactions  by  particular  men,  that 
there  can  be  but  one  notion  of  a  Deity,  if 
fuch  a  propofition  means  to  extend  the  im- 
poffibility  of  their  being  feveral  notions  of  it, 
to  the  whole  of  mankind  ;  fince  (according 
to  our  old  observation)  it  is  fa5i  alone  which 
muft  determine  that  point.  Speaking  accu- 
rately, we  may  fairly  fay  that  among  Chris- 
tians, or  perfons  who  fee  elementary  things 
in  the  fame  point  of  view,,  there  muft  be  a 
conformity  ;  but  whether  that  conformity 
muft  be  umverfa/y  among  all  mankind,  whether 
Chriftians  or  not,  we  can  only  determine  by 
analyfis,  (if  I  may  fo  fay,)  that  is,  fimply 
by  examining  the  faft,    whether  Men  uni~ 
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Verfally  fee  elementary  things    in  the   fame 
point  of  view,  (w) 

Thofe  who  have  made  this  examination, 
are  not  to  be  told  the  immenfe  diverfity  of 
fentiment  to  be  found  upon  this  moft  inter- 
efting  fubjedt :  and  whether  we  take  the  uni- 
form difference  between  favage  and  civilized 
life  ;  or  the  difference  between  the  notions 
of  civilized  men  themfelves  ;  we  fhall  find 
there  is  nothing  fo  diftant  from  conformity, 
as  the  opinions  which  we  fhall  there  be  able 
to  difcover. 

The  naked  and  folitary  Indian,  who  had 
beheld  and  reverenced  the  courfe  of  the  Sun 
and  Moon  ;  had  trembled  at  the  lightening, 
and  liftened  fearfully  to  the  florm  ;  though 
he  might  be  convinced  there  was  fome  Power 
in  the  univerfe  far  fuperior  to  his  own,  could 
hardly  arrive  at  thofe  conclufions  concerning 
the  intentions^  the  bounty  and  the  jujiice  of 
providence,  which  are  fuppofed  by  the  argu^ 

(w)  It  is  the  fame  argument  with  that  which  holds  the 
neceflity  for  an  uniformity  of  premifes,  in  order  for  Reafon 
to  work  in  on,e  and  the  fame  manner. 

H  3  jnent 
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ment  to  flow  from  nature  alone  ;  far  lefs 
would  he,  or  does  he  imagine,  that  he  is 
bound  to  obferve  thofe  actions  which  civilized 
men  call  moral,  by  the  abfolute  commands 
of  a  Deity,  of  whom  he  is  known  to  have 
had  fuch  grotefque,  and  often  fuch  horrid 
ideas. 

Now  according  to  the  whole  tenor  of  the 
foregoing  arguments,  we  fay  it  is  fair  to  fup- 
pofe  that  uncivilized,  as  well  as  civilized  na- 
tions believe  the  religious  notions  which  in-» 
fpire  them,  to  be  the  dictates  of  their  nature  ; 
and  although  civilized  reafon  fhould  demon-. 
Urate,  ever  fo  much  to  its  own  fatisfaclionj 
that  uncivilized  minds  are  wrong  in  their 
ideas;  yet  unlefs  the  latter  agree  that  they 
are  wrong,  nothing  fatisfadtory  can  be  deter^ 
mined. 

The  atrocities  and  difgufting  practices  thai 
every  where  take  place  under  the  notion  of 
religion,  among  nations  that  are  held  to  bq 
uncivilized^  are  too  notorious  to  need  much 
defcant, 


ft 
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It  is  fufficient  to  obferve,  that  if  reli- 
gion diflincl  from  Revelation,  is  fuppofed  to 
enforce  the  duties  of  brotherly  love  ;  «pf 
univerfal  philanthrophy  ;  the  prefervation  of 
our  lives  ;  and  the  general  peace,  and  good 
order  of  mankind  ;  it  is  well  known  that  the 
religion  of  men  in  certain  fituations,  has 
almoft  uniformly  produced  the  very  reverfe 
of  all  thefe.  The  neceffity  of  dying  violent 
deaths  in  battle  ;  (x)  or  upon  the  tombs  of 
relatives  or  mafters  ;  (y)  the  immolation  of 
captives  and  ftrangers  to  Gods  known,  and 
unknown  ;  the  flaughter  of  fellow-creatures 
to  the  manes  of  friends  j  the  offering  of  our 


(x)  The  religious  duty  of  all  our  Scandinavian  Ances- 
tors, whofe  paradife  could  only  be  obtained  by  fuch  means. 
Vide  infr,  chap,  vii, 

(  v)  The  cuftom  of  the  Indian  Widows  already  taken 
notice,  of:  Of  the  Inhabitants  of  Agag,  in  Africa,  the 
wives  of  whofe  king  a>  e  all  forced  to  poifon  themfelves 
upon  his  death.  (Picart.  Cerem.  Re  fg.  4.495.)  of  the 
Floridans  who  buried  Slaves  with  their  Mafters.  Id.  3.  133. 
and  of  great  variety  of  others,  particularly  the  African 
JSFationSj  as  is  well  known, 
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very  children,  and  that  in  a  manner  the  moft 
horrid  and  barbarous  (z)  ;  the  moft  fhamelefs 

yiola- 

(z)  The  Macaraguans,  the  Mexicans,  the  Peruvians 
and  Formofans,  facrificed  all  their  prifoners  of  war.  (Picart. 
3.  147.  168.  4.  173.)  At  Oampeaehy  the  Spaniards,  when 
they  vifited  it,  found  Idols  pf  horrid  mapes,  and  near 
them  feveral  dead  bodies  newly  facrificed.  (Conq.  of 
Mex.)  The  antient  Marfellois  ufed  even  to  pamper  their 
victims  for  a  whole  year,  in  order  to  fatten  them  before 
they  facrificed  them.  (Pic.  3.  148.)  The  Inhabitants 
of  Tanchuth  had  a  Goddefs  whom  they  called  Manipa, 
who  had  nine  heads,  and  to  whofe  honour,  on  certain  days 
of  the  year,  a  flout  young  man  ufed  to  fally  forth  into  the 
flreets  and  kill  every  one  he  met,  and  their  bleeding  bodies 
were  immediately  borne  an  offering  to  this  terrible  deity* 
Ariflomenes,  the  MefTenian,  facrificed  three  hundred  Spar- 
tans together,  with  their  king  Theopompus,  to  Jupiter  of 
Ithome.  The  bloody  facrifice  made  by  Achilles  to  the 
manes  of  Patroclus,  mufl  be  well  remembered :  Even  the 
wife  Themiftocles  offered  facrifice  of  Perfian  Captives  to 
obtain  fuccefs  againft  that  nation.  The  Carthaginians  it 
is  well  known  ufed  to  offer  their  Children  to  Saturn,  by 
placing  them  on  the  hands  of  the  Idol,  which  by  being  in- 
clined downwards  let  them  roll  into  a  burning  furnace 
below.  Bacchus  had  an  altar  in  Arcadia,  upon  which 
young  Damfels  were  beaten  to  death.  The  Mexicans 
adored  an  Idol  made  of  all  the  feeds  of  the.  earth,  kneadei} 
with  the  blood  of  young  children,  whofe  hearts  were  torn 
out  of  their  bodies  and  offered  as  an  acceptable  gift  to  the 
Jdol  thus  made,    (Pic.  3.  147.)  They  had  alfo  a  Goddefs, 

caUc^ 
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violations   of    decency ;  [a)    are  the  charac* 
teriitic  barbarities  of  the  Pagan  religions. 


called  7W,  whofe  abfurd  hiftory  is,  that  me  was  deifyed  by 
jheir  great  God  FitzliputzU^  who  macteihem  firft  demand 
her  of  her  father  as  Queen;  j}ie  was  then  put  to  death,  and 
.flayed,  and  a  young  man  covered  with  her  (kin,  and  thus 
being  translated  from  Earth  to  Heaven,  demanded  the 
cruellefr.  facrinces  ;  namely,  human  Creatures.  (Conq.  of 
Mex.)  When  the  corn  began  to  fpring  among  thefe 
people,  they  fsfcrificed  a  boy  and  a  girl  to  Tlahck,  the  God 
.of  the  Waters.  When  it  was  two  feet  high,  four  chil- 
dren ;  when  they  entered  the  great  lake  on  a  feftival,  a  boy 
and  a  girl  were  drowned  in  honour  of  it;  (Pic.  3.  154.) 
and  when  they  went  to  war,  five  boys  and  as  many  girls> 
three  years  old,  were  offered  to  their  God  Quitzalcoalt. 
(Brought,  voc.  Quitzalcoalt.)  In  thefe  cruel  facrifices  of 
children,  they  were  imitated  by  their  neighbours  the  Peru- 
vians. (Pic.  3. 188.)  and  the  fame  cuftom  was  purfued  by  the 
Formofans,  who  believed  that  the  fouls  of  the  wicked  paffed 
into  Daemons,  whom  they  were  bound  to  implore  with 
facrince  and  fupplication,  the  former  of  which  confifted 
often  of  Infants.  (Defcrip,  of  Formos.  ch.  v.  17.)  The 
Oftiacs,  a  fet  of  Tartars,  worfhipped  what  they  called  the 
old  Man  of  Oby,  to  whom  when  they  went  a  fiming  they 
offered  prayers  for  fuccefs:  but  if  they  failed,  they  flapped 
him  naked,  whipped  him,  and  threw  him  into  the  dirt  as 
#11  old,  impotent,  defpicable  God.   (Brought,  voc,  Oby.) 

(a)  The  Priefteffes  of  Formofa,  after  devout  prayer, 
ufcd  to  ft  rip  themfelves  naked  on  the  top  of  the  Pagoda, 
^Uid  put  on  the  moft  lafcivious  geftures,  in  order  the  better 

tQ 
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It  is  faid  however,  that  thefe  are  eithef 
degeneracies  and  corruptions  of  our  reafon  ; 
or  the  notions  of  men  who  have  never  im- 
proved their  faculties  by  the  advantages  of 
civilization,  which  if  they  had  poffeffed,  it  is 
affirmed  they  would  have  thought  as  we 
#       do  :  [b) 

For  a  moment  let  it  be  fo,  and  the  point 
we  labour  at  is  therefore  accomplished.  For 
when  we  talk  of  the  world  we  fhall  then 
pnly  mean  the  civilized  world  ;  and  not  only 

to  allure  their  Gods  to  hear  them.  (Pic.  4.  270.  Brought, 
Hift.  of  Relig.  voc.  Juibas.)  The  Houames,  a  religious 
feci:  of  the  Arabians,  after  prayers  in  their  tents  at  night* 
ufed  to  cohabit  in  the  dark  with  the  firft  perfon  they  met» 
whether  father,  mother,  brother  or  fifter.  (Ricaut.  Hift.  of 
Ott.  Emp.  and  Thevenot's  Travels.)  The  Moabites  and 
Midionites,  people  far  from  a  flate  of  Savigifm,  were  re-, 
proached  with  worfhipping  the  famous  Idol  Baal-Phegor 
(to  whom  even  Solomon  erected  an  Altar,)  in  a  manner 
fo  difgufting  "  eo  quod  diftendebant  coram  eo  foramen 
*c  po4icis,  &  ftercus  offerebant."  (Broughton.  voc,  Baal, 
Pheg.) 

(b)  Dira-t-on  que  ce  fuflent  la  des  loix  du  Droit  des 
Gens,  qui  obligafTent  veritablement  les  Nations  ?  II  faut 
plutot  les  regarder  comme  des  pratiques  barbares,  dont 
toute  Nation  j  ufte  et  blen  policee  doit  s'abftenir.  (Burlemaq, 
Pu  D.  Nat.  2.  6.  8.) 

that, 
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that,  but  the  world  civilized  after  our  own 
ideas  ;  fince  many  of  the  examples  quoted,  are 
taken  from  nations  comparatively  advanced 
in  improvement.  Thus,  a  difference  is  made 
between  two  parts  of  mankind  ;  and  what  we 
held  is  found  to  be  true,  that  it  was  an  inac- 
curacy to  fay  the  laws  in  queflion  as  far  as 
they  related  to  a  particular  fyjlem^  were  binding 
upon  ALL. 

But  I  fear  we  cannot  flop  here,  fince  even 
if  we  confine  ourfelves  to  what  we  call 
civilized  life  ;  we  ihall  find  as  much  diverfity 
in  the  opinions  of  men  who  have  dedicated 
their  lives  to  the  cultivation  of  their  reafon 
and  the  ftudy  of  mankind  by  travel  and 
meditation,  as  between  the  notions  of  favagifru 
and  refinement. 

The  learned  reader  is  not  to  be  told  the 
various  abfurdities,  the  imaginary  virions, 
and  the  fometimes  impious  opinions,  that 
have  been  fent  abroad  under  the  form  of 
Theories  of  Religion,  by  all  thofe  who  have 
lived,  or  live  without  the  benefit  of  Reve^ 
nation* 

One  fet  of  the  antient  Philofophers,  believed 

the  world  to  have  been  formed  by  the  Gods 

%  after 
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after  much  labour.  Another  by  the  fortuitous 
concourfe  of  atoms.  The  one  trufted  in  a 
certain  providence,  that  was  always  at  work 
for  the  protection  of  the  wife  :  The  other,  that 
the  Gods,  if  there  were  any,  gave  themfelves 
no  trouble  about  mankind,  but  bufied  them- 
felves foley  with  their  own  pleafures.  A 
third  fet,  upheld  the  do&rine  of  neceffity  and 
predeftination,  which  renders  all  care  about 
cur  actions  ufelefs.  A  fourth  conceived  the 
tranfmigration  of  fouls  ;  and  almoft  all  con-* 
purred  in  a  plurality  of  deities,  the  licenti- 
pufnefs  of  whofe  manners,  and  whofe  violent 
and  human  paflions,  mull  have  generated 
jdeas  of  them,  which  it  is  not  more  abfurd 
to  imagine  of  an  all  wife  and  juft  Deity, 
than  they  would  be  incapable  of  producing 
^ny  good  effect  upon  morals* 

Whole  tribes  have  been  known,  as  well 
civilized  as  uncivilized,  to  have  no  idea  of 
God  or  Religion  at  all ;  as  the  Inhabitants 
of  Soldania  in  Brazil ;  of  Boranda,  and  the 
Caribbee  Iflands,  and  the  great  Seel:  calling 
themfelves  by  way  of  diftindtion  the  Learned 
among  the  Chinefe  ;  a  circumftance  much 
^welt  upon  by  Mr,  Locke,  to  prove  the  nou- 

exiftence 
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txiftence  of  Innate  Ideas,  (c)  In  the  Empire 
of  Japan  there 'is  a  religion  called  the  Sinto 
Religion,  the  followers  of  which  place  their 
whole  happinefs  in  prefent  and  fenfual  enjoy- 
ments, {d)  The  Turlupins,  an  infamous 
Sect  of  the  fourteenth  century  in  France, 
feemed  to  imitate  the  conduct  of  the  antient 
Cynics,  in  holding  that  they  ought  not  to 
be  afliamed  of  publicity  in  the  performance 
of  what  was  enjoined  by  nature:  they  alio 
taught  that  they  were  arrived  at  a  ftate  of 
perfection,  and  were  freed  from  all  fubjectiori 
to  divine  law.  [e) 

One  proportion  of  mankind  believe  in  a 
principle  of  good,  another  in  a  principle  of 
evil.(/) 

(c)  Eff.  on  Hum.  Und.  B.  1.  ch  4.  Sec.  8.  It  is  right 
however  to  mention  that  modern  difcoveries  affirm  the  Lite* 
rati  of  China  to  be  Theifts. 

(d)  Broughton.  voc.  Sintoifts. 

(e)  See  Mezerai.  ch,  5. 

(/)  The  doctrine  taught  by  the  Manichaeans  ;  (Bayle 
voc  Manes) — and  the  Magi  of  the  Perfians ;  the  latter  of 
whom  characterized  the  two  principles  under  their  famous 
Gods  Oromafdes  and  Arimanius.  (Brougnton.  Hift.  of  Re- 
lig.  voc.  Magi.)  Oromafdes  was  fuppofed  to  have  created 
the  other,  merely  becaufe,  having  no  one  to  oppofe  him,  he 
could  acquire  no  glorv.  (Id.  voc.  Arim.) 

The 
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The  firft  imagine  every  thing  is  for  the 
beft  ;  the  laft  that  we  are  born  to  be  refer- 
able. The  Egyptians  (a  cultivated  people) 
worfhipped  almoft  as  many  Gods  as  there 
were  Animals.  Many  other  nations  of  Africa 
pay  Divine  Adorations  to  Serpents  ;  many  of 
them  to  the  Devil.  The  Perlians  worfhipped 
Fire,  the  Egyptians  Water,  (g) 

In  Formofa  it  is  thought  contrary  to  religion, 
and  the  law  of  nature,  for  women  to  bear  chil- 
dren before  fix  and  thirty.  Yet  they  are 
abfurdly  allowed  to  marry,  and  if  they  prove 
pregnant  they  apply  to  a  prieftefs  who  vio- 

(g)  The  God  of  their  Waters  was  Canopus,  concerning 

whom    a    ridiclous    leg-end    is    extant.      The  Chaldaeans 

o 

upholding  the  fuperiority  of  their  God  Fire  above  all  other 
Gods,  tJie  proof  of  which  they  deduced  from  the  uniform 
power  of  fire  to  dedroy  every  thing  thrown  into  it ;  arr 
./Egyptian  Prieft  made  an  Idol  of  Canopus  with  a  large 
earthen  belly  pierced  full  of  holes,  which  were  flopped  with 
wax,  and  the  Image  filled  with  water.  A  conteft,  with 
the  God  of  the  Chaldeans  was  demanded :  the  linage  was- 
thrown  into  the  fire,  which  as  it  melted  the  wax,  let  out 
the  water  and  was  extinguifhed,  to  the  great  triumph  of 
Canopus,  whofe  fame  was  inftantly  bruited  through  all  the 
adjacent   countries.     (Suidas  voc*  K.xvtovov — &  Picart,  3. 

lently 
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lently  brings  away  the  foetus.  (,6)  The  Ar-*. 
menians  wormipped  a  Goddefs  called  Anaillsf 
to  whom  the  daughters  of  the  greateft  men 
of  the  Country  were  dedicated,  who  as  the 
greateft  honour  they  could  pay  to  her,  profti- 
tuted  themfelves  to  all  thofe  who  came  to  offer 
facrifice  ;  after  which  they  were  eagerly 
courted  in  marriage  as  having  acquired  extra- 
ordinary fanclity.  (/)  The  Mozdarians,  a 
Seel  of  the  Mahometans,  held  the  impious 
doctrine  that  God  could  even  be  a  liar  and 
unjuft  ;  (k)  And  the  Chriftians  themfelves, 
whenever  they  have  departed  from  the  plain 
precepts  of  the  Gofpel,  have  degenerated  into 
doctrines  equally  abfurd,  and  fatal  to  mo- 
rality. Thus,  the  Prifcillianijis  in  the  fourth 
century,  held  the  principle  of  Evil  with  the 
Manichaans,  and  that  it  was  lawful  to  take 
falfe  oaths  in  fupport  of  our  interefts.  (/)  The 
Ophites^  in  the  fecond  century,  imagined 
Chrift  to  have  been  the  Serpent  that  tempted 
Eve,     and   therefore    paid    adorations  to    a 

(b)   Picart.  4.  276.  7. 

(/)   Brought.  Hift.  of  Relig.  voc.  Anaitis. 

(k)  Id.  voc.  Mozdar. 

(/)  Prifcillian  was  ordained  a  bifhop    (of  Avila)    and 
became  formidable,  (Baron.  Ann.  381.) 

Serpent 
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Serpent  in  adminidering  the  facrament,  a£ 
well  as  to  Seven  Daemons  whom  they  were 
reproached  with  worshipping,  [m)  The 
Gnojlics  (the  very  etymology  of  whofe  name 
fignifies  enlightened^)  denied  the  world  to 
come  ;  held  the  two  principles  of  good  and 
evil,  and  a  difference  between  God  and  the 
Creator  of  the  world,  [n)  The  Simoniansy 
the  followers  of  Magus,  denied  the  rsferrec- 
tion  of  the  body,  and  with  the  Gnojlics  and 
Nicolaitans  allowed  the  promifcuous  ufe  of 
women. 

Laftly,  within  our  own  view,  the  Legi- 
slators of  millions  in  a  neigbouring  nation, 
when  they  refolved  to  carry  the  dictates  of 
reafon  with  refpecT:  to  religion  (according  to 
their  Ideas  of  them)  as  far  as  they  would  go  ; 
ended  in  abolifhing  ail  notions  of  a  future 
life,  or  of  a  divine  moral  Agent.  They  did 
the  firft,  by  voting  that  Death  was  an  eter- 
nal fleep  ;  by  which  they  renounced  the  im- 
mortality of  the  foul :  They  did  the  laft,  by 
voting  that  nature  alone  fhould  be  the 
obje£t  of  their  worfhip,  by  which  they  re- 

(?n)  Brought,  voc.  Oph. 
(«)  Id.  voc.  Gnoft^ 

nounced 
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nounced  their  allegiance  to  any  fort  of  Deity 
at  all. 


And  thus,  under  the  notion  of  a  religion 
taught  by  nature  and  reafon,  (and  even  after 
we  have  received  the  light  of  the  Gofpel,  if 
we  degenerate  from  it,)  there  is  nothing  fo 
abfurd,  fo  uncouth,  or  fo  wicked,  as  not  to 
find  fupport  fome  where  in  the  world,  either 
in  the  civilized  or  uncivilized  part  of  it.  And 
hence  my  Lord  Shaftjbury,  at  the  fame  time 
that  he  contends  very  ftrenuoufly  for  natural 
virtue  as  forming  part  of  our  Syftem,  is  obliged 
to  own  that  a  falfe  religion  wherein  the  cha- 
racter of  the  Deity  is  evil,  will  make  Evil 
to  be  confidered  as  Good.  [6)  However  clearly 
therefore  we  may  be  able  to  demonftrate  the 
truth  of  our  own  fyftem,  upon  principles 
even  drawn  from  natural  law,  the  force  of 
which  is  evident  to  us  \  I  cannot  conceive 
how  it  can  follow,  if  thofe  principles  are  not 
allowed  by  all  the  world,  that  all  the  world 
fhall  be  bound  to  fubmit  to  them  as  if  they 
were.  Natural  religion  therefore  can  do  as 
little  towards  enforcing  the  obligation  upon 

(o)  Inquiry  concerning  Virtue,  51. 

Vol.  I.  I  all 
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ally  to  purfue  one  particular  fyftem  of  con- 
duct, as  natural  feelings  or  confcience ;  fince 
neither  the  one  nor  the  other  prevail  in  fuffi- 
cient  univerfality,  to  warrant  the  affertion  that 
the  whole  world  are  bound  by  them  in  the  fame 
way.  We  may  therefore  not  unreafonably 
make  ufe  of  the  fame  argument  againft  Natural 
Religion,  diftincT:  from  Revelation  ;  as  that 
which  has  been  ufed  againft  Natural  Morality  y 
diftincT:  from  natural  religion.  Some  of  our 
antagonifts  themfelves  allow  that  morality 
without  religion  is  nothing  but  a  houfe  built 
upon  the  fand  ;  (p)  and  are  forced  to  own 
the  inefficacy  of  Pagan  religion,  when  with 
an  antient  father  of  the  Church,  they  com- 
plain that  it  made  an  illegitimate  feparation 
between  morals  and  divine  worfhip  ;  between 
mere  minifters  of  ceremonies,  and  the  Teachers 
of  wifdom.  [q) 

Now  then,  let  any  man  fet  himfelf  to 
examine  what  may  be  meant  by  that  which 

(/>)  Mais  faites  le  plus  beau  Syfteme  du  Monde,  fi  la 
Religion  n-y-entre  pour  rien,  ce  ne  fera  guerres,  pour 
ainfi  dire,  qu'une  Morale  Speculative,  vous  baterez  fur  le 
Sable. — Barbeyr.  Pref.  to  Puffend.  23. 

(?)  Id.  lb. 

IS 
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is  ufually  called  Morals,  if  confidered  as 
independent  of  revealed  religion  ;  and  he 
will  probably  find,  that  it  does  not  mean 
merely  one  certain  mode  of  action,  as  prac- 
tifed  by  particular  men  ;  but  any  fet  of  ac- 
tions, which  any  clafs  of  men  may  chufe  to 
devife,  provided  they  do  not  take  their 
rife  from  licentioufnefs,  or  abfolute  will, 
or  caprice  ;  but  from  regular  principles,  fol- 
lowed up  by  practice.  So  that  even  though 
one  clafs  of  men  mould  be  able  to  prove  to 
themfelves,  that  the  principles  afTumed  by 
another  clafs  are  falfe  ;  yet  if  they  cannot 
prove  it  to  the  fatisfaction  of  the  latter,  the 
latter  are  not  the  lefs  bound  to  continue  to 
obferve  them. 

And  this  will  be  evident  to  any  one  who 
confiders  the  original  meaning  of  the  term 
morals,  or  Mores  ;  which  is  nothing  more 
nor  lefs  than  Custom,  Practice,  Action  ; 
proceeding  upon  fome  known  rule  or  infti-* 
tute.  (r) 


The  Inftitute  itfelf  is  indeed  univerfally 
intended  to  produce  the  happinefs,  or  in 
other  words,  the  Good   of  thofe  who  purfue 

(r)  Gefner.  Thef.  Ling.  Rom.  voc  Mores. 

la"  it  j 
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it ;  becaufe  the  hiftory  of  man  proves  to  us, 
that  he  propofes  happinejs  or  good,  as  the  end 
of  all  his  Conititutions  ;  but  what  the  Cha- 
racter of  the  Inftitute  ihall  be  ;  that  is,  what 
particular  aclions  Jkall  be  forbidden,  and  what 
enjoined-^  will  depend  upon  the  varying  ideas 
©f  happinefs,  or  good,  in  thofe  that  form  it. — 
That  happinefs  is  the  fame  thing  as  what  is  fo 
well  known  under  the  name  of  the  Summum 
Bonum;  and  it  has  been  well  defined  to  be, "  a 
"  thing  which  is  defirable  ;  not  for  fomething 
"  elfe,  but  for  itfelf ;  that  is,  it  is  the  end  to 
"  obtain  which,  every  thing  that  is  done  or 
"  commanded,  is  but  as  the  means.  The  Sportf- 
"  man  believes  there  is  good  in  the  chase :  the 
"  man  of  Gaiety  in  his  intrigue ;  even  the  Glut- 
"  ton  in  his  meal.  We  may  juftly  afk  of  thefe, 
"  why  they  purfue  fuch  things  ?  but  if  they 
"  anfwer,  they  purfue  them  becaufe  they  are 
<c  Good  ;  it  would  be  folly  to  afk  them  far- 
"  ther,  w&y  they  purfue  what  is  Good  ?  It 
"  would  feem  then,  the  grand  queftion  was, 
u  what  was  Good  ?  For  whether  it  be  the 
"  intrigue,  or  the  chace,  or  the  meal,  may  be 
"  fairly  queftioned,  fi nee  men  in  each  inftance 
"  are  far  from  being  agreed.'*  (s) 

(s)  Karris  Hermes,  p.  297.  3d  Edit. 

Such 
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Such  is  the  opinion  of  a  writer,  of  no 
fmall  fame  for  clearnefs  of  intellect  ;  and 
upon  the  fuppofition  that  his  opinion  is  juft, 
we  may  carry  the  principle  it  contains,  from 
Individuals  to  Nations  ;  and  although  we 
may  difcover  that  the  end  propofed  by  the 
laws,  maxims,  and  cuftoms,  of  different  races 
of  people  are  very  different  from  one  another, 
we  may  be  warranted  in  obferving  that  all  of 
them  while  independent  of  one  binding  Re- 
ligion, are  equally  Moral,  fo  long  as  they 
bona  fide  believe  that  Good  is  their  end. 
Hence  therefore,  the  morality  of  any  par- 
ticular fet  of  actions  is  not  impugned,  becaufe 
they  are  objects  of  horror  and  deteftatiori 
to  people  purfuing  another  fet  ;  and  thofe  of 
mankind  who  have  not  had  the  advantage 
of  one  common  religion,  or  one  common 
code  of  laws,  to  prefcribe  to  them  with 
authority;  may,  and  do  often  tear  one 
another  to  pieces,  equally  and  alike  upon 
principle,  and  the  purfuit  of  what,  abftradt- 
edly  confidered,  is  right.  For  right  in 
general  terms,  to  ufe  the  language  of  one  of 
the  molt  fenfible  expounders  of  the  Science 
before  us,  "  is  nothing  more  than  confor- 
I  3  "  mity 
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"  mity  to  the  rule  we  go  by,  whatever  that 
"  rule  may  be."  (/) 

"  Virtue,"  fays  another  refpeftable  autho- 
rity, "  is  the  conformity  to  a  rule  of  life, 
"  directing  the  actions  of  all  rational  creatures 
"  with  refpeeT;  to  each  other's  happinefs  ;  to 
"  which  conformity  every  one  is  in  all  cafes 
"  obliged :"  (u)  But  granting,  what  cannot 
be  denied,  the  obligation  to  conform  to  the 
rule  once  eflablifoed ;  ftill,  what  the  rule  fhall 
be,  is  left  unfettled  ;  and  the  obligation  upon 
a//,  to  obferve  one  particular  conduct,  remains 
floating  in  as  much  uncertainty  as  ever.  For 
wre  cannot  too  often  obferve,  that  the  con- 
teft  all  the  way  through,  is  not  fo  much  to 
determine  how  obligation  to  obey  a  par- 
ticular code  is  produced  ;  as  to  fhew  that 
there  may  be  various  codes,  according  to  the 
varying  ideas  of  men  ;  a  pofition  which 
feems  to  be  allowed  in  another  work,  by  the 
laft  mentioned  author  himfelf,  when  after 
having  taken  notice  of  the  difparity  between 

(0  Payley.  Mor.  Phil  B.  2.  ch.  I. 

(u)  Bp.  Law's  Pref.  to  King  on  the  Orig.  of  Evil. 

the 


OBLIGATION  OF  NATURAL  LAW.    119 

the  abilities,  tempers,  opportunities,  fitua- 
tions  in  the  world,  or  governments  under 
which  they  live,  which  is  to  be  found  in  dif- 
ferent men  ;  he  emphatically  adds,  "  To 
~"  fpeak  therefore  of 'one,  fixed \  immutable,  and 
<c  univerfal  law  of  nature,  is  framing  an 
"  imaginary  fcheme  without  the  leaft  founda- 
*c  tion  in  the  nature  of  things,  directly  con- 
"  trary  to  the  prefent  order  of  the  Whole 
"  Creation."  (w) 

(w)  Confiderat.  on  the  Theor.  of  Religion,  p.  4 
"  Virtue,"  fays  Archdeacon  Palcy,  u  is  the  ,doing  good  to 
c'  mankind,  in  obedience  to  tjie  will  of  God,  and  for  the 
"  fake  of  everlafting  happinefs."  (Mor.  Phil.  B.  1.  ch.  7.) 
This  definition  is  thorougly  found.  But  the  hope  of 
everlafting  happinefs  can  be  made  out  with  certainty,  only 
by  revealed  religion.  Nor  can  there  be  any  other  motive 
from  Nature  alone,  fufficient  to  oblige  us  to  virtue,  Jhould 
we  not  be  inclined  to  ity  unlefs  it  were  fhewn,  (which  never 
has  been  done,)  that  virtue  is  not  only  the  beft  means  of 
obtaining  Happinefs,  but  is  in  fact  the  fame  thing  with  it. 
The  definition  is  no  where  incompatible  with  our  Syflem, 
and  in  part  fupports  jt. 


J  4  CHAP. 
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CHAP    III. 

FOUNDATION    OF    THE    LAW    OF    NATIONS. 

J\  N  D  thus  from  any  thing  we  have  yet 
feen,  neither  natural" Conscience,  nor  even 
Religion,  confidered  a-part  from  Revela- 
tion, are  able  to  produce  that  certain^  uni- 
verfal,  and  immutable  fcheme  of  duties,  which 
we  muil  fuppofe  to  be  acknowledged  by  the 
whole  univerfe,  before  we  can  make  out  from 
natural  law  alone,  the  particulars  of  what  is 
meant  by  the  definition  of  the  Law  of  Nations, 
which  we  confidered  in  the  beginning  of  the 
laft  Chapter,  (a) 

It  was  in  mercy  to  manknid,  divided,  led 
aftray,  and  afHidled  with  thefe  difcordant  ideas 
concerning  the  only  thing,  which,  if  they  all 
thought  alike  of  it,  would  indeed  force  them 
to  confider  one  another  as  brethren  :  it  was  to 
remedy,  either  the  inefficacy  of  the  natural  law 
to  produce  a  general  and  uniform  virtue ;  or  the 
total  lofs  of  the  law  itfelf ;  that,  that  high  and 
glorious  gift  contained  in  the  Christian  dif- 
penfation  was  bellowed  upon  the  world. 

(a)  Of  President  Montefquieu. 

By 
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By  this,  more  certain  indications  of  the 
power,  and  attributes  of  the  Creator  were 
given  to  men. 

Their  duty  was  fet  before  them  with  pre- 
cifion,  and  fimplicity  ;  and  above  all,  reafons 
for  it  were  affigned,  which,  where  they  are 
allowed,  muft  put  an  end  to  all  doubt,  and 
carry  obligation  to  the  moft  ignorant  mind. 

The  very  exiftence  of  this  difpenfation, 
proves  to  us,  I  think,  the  want  of  power  in 
the  fyftem  called  the  law  of  nature,  to  enforce 
thofe  moral  duties  in  all  their  univerfality,  for 
the  univerfality  of  which  fo  much  is  contended, 
—For  why,  might  it  be  afked,  was  this  won- 
derful revelation  bellowed  upon  mankind, with 
all  its  fplendid  train  of  miracles,  and  martyr- 
doms, and  the  long  continuation  of  the  divine 
interpofition,  which  has  afforded  fo  many  han- 
dles for  Infidelity  to  lay  hold  of :  if  every  thing 
which  it  was  meant  to  bring  about  with  re- 
fpe£t  to  Morals,  could  have  been  done  without 
it  ?  Why  alfo  that  complaint  which  with  the 
greateft  juftice  is  in  every  body's  mouth,  that 
if  Religion  were  baniihed,  the  whole  people 
would  be  corrupted  ;  the  practical  truth  of 

which 
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which  is  brought  home  to  our  own  times  in 
melancholy  force,  from  the  contemplation  of 
what  has  paffed  among  the  French  ;  and  the 
confideration  that  nearly  all  thofe  amongft 
ourfelves  who  feek  to  difturb  the  peaceful 
order  of  things,  are  profeffed  Deifts,  or  fol- 
lowers of  Reafon  ;  that  is,  whofe  moral  prin- 
ciples can  feldom  be  fixed  or  generally  under- 
ftood. 

Now  although  very  refined  Intellect,  at- 
tended with  the  advantages  of  much  leifure 
and  meditation,  has  fometimes  been  able  to 
form  a  very  virtuous  fyftem  of  morals  ;  and 
one  or  two  were  formerly  able  to  make  out 
fomething  like  the  doftrine  of  rewards  and 
punifhments ;  yet  it  was  fo  enveloped  in  ob- 
fcurity,  and  fo  fragile,  from  infufficient  ele- 
mentary principles,  that  the  generality  of  men 
could  not  enter  into  them,  becaufe  they  could 
not  feel  their  force  ;  and  the  generality  of 
men  can  not  be  fuppofed  to  be  bound  by  laws 
which  they  do  not  underftand.  Whereas 
there  is  this  invariable  advantage  which  the 
meaneft  Chriftian  has  over  many  of  the 
proudefl  Philofophers ;  that  he  can  immedi- 
ately kt  forth  the  plaineft,  and  at  the  fame 

time, 
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time,  the  mod  forcible  motives  for  living  a 
life  of  virtue ;  while  the  latter  is  often  loll 
in  paradoxes,  or  forced  to  deduce  his  con- 
sequences from  pofitions  of  his  own  af- 
fuming.  (&) 

It  may  be  faid,  and  with  great  reafon,  that 
according  to  our  own  principles,  the  laws  of 
Chriflianity  itfelf  are  not  binding  upon  thofe 

who 

(£)  The  moft  exalted  flare  of  human  reafon,  fays  Dr. 
Middleton,  is  fo  far  from  fuperfeding  the  ufe,  that  it  demon- 
ftrates  the  benefit  of  a  more  explicit  Revelation.  For 
t/iough  the  natural  law,  in  the  perfection  to  which  it  was 
carried  by  Cicero,  might  ferve  for  a  fufficient  guide  to  the 
few,  fuch  as  himfelf,  of  enlarged  minds,  and  happy  dif- 
pofitions ;  yet  it  had  been  fo  long  depraved  and  adulterated 
by  the  prevailing  errors  and  vices  of  mankind,  that  it  was 
not  difcoverable  even  to  thofe  few ',  without  great  pains  and 
fludy,  and  could  not  produce  in  them  at  laft,  any  thing 
more  than  a  hope,  never  a  full  perfuafion  \  whilft  the  greateft 
part  of  mankind,  even  of  the  virtuous  and  inquifitive^  lived 
without  the  knowledge  of  God  or  the  expectation  of  a 
Futurity.— Middlet.  Life  of  Cicer.  2.  562.  note  x.  Quarto. 

The  neceflity  for  revelation  to  minds  that  are  not  able  to 
make  cut  the  law  by  reafon,  is  alfo  acknowledged,  as  it  were 
in  fpite  of  themfelves,  by  Suarez,  and  Puffendorf,  thofe  great 
fupporters  of  the  contrary  opinion.  (Suarez.  De  leg.  ac  Deo 
legifl.  L.  2.  C.  4.  S.  9.  and  Puffen.  2.  3.  20.)  The  latter 
there  confeffes  that  there  is  fome  reafon  to  imagine  that  God 
himfelf  taught  the  primitive  men  the  chief  heads  of  the  law, 

whiob 
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who  have  never  received  them.  We  agree  to 
that  proportion,  and  it  is  our  very  point  that 
we  fhould  do  fo  ;  fince  we  obferved  in  the 
beginning,  that  if  the  Natural  law  was  not 
difcoverable  with  exaclnefs  ;  if  it  fhould  prove 
to  be  little  underftood,  or  fo  incrufted  with 
prejudices   or  ignorance,    that  we  could  not 

which  were  afterwards  fpread  and  preferved  by  Education. 
Thofe  indeed  who  do  not  attribute  {o  much  as  Lord  Kaims 
to  the  brute  ignorance  which  the  Syftem  of  the  State  of 
Nature  fuppofes,  may  reafonably  believe  in  the  Creed  of  Our 
fathers,  and  imagine  that 

God  or  Angel  Gueft, 

With  Man  as  with  his  friend,  familiar  ufed 
To  fit  indulgent. 

If  fo,  a  fair  queflion  may  be  raifed,  whether  all  religion  was 
not  originally  revealed. — (See  a  little  tract  written  by  Dr» 
Doeg,  entitled  Letters  on  the  Savage  State,  and  addrefled  to 
Lord  Kaims.)  A  doubt  is  there  not  unreafonably  ftarted, 
whether  it  is  even  poffihle  for  Savagifm  to  improve,  if  left 
to  itfelf.  Bp.  Butler  himfelf  in  another  work  allows,  that 
Natural  Religion  before  Revelation,  was  fo  clogged  with 
Superftition,  "  that  it  was  totally  corrupted,  and  in  a  manner 
loft."  (Analog.  Part II.  Ch.  I.)  Now  the  imperfection  of 
Natural  Law,  or  Natural  Religion,  as  the  foundation  of  any 
other  law^  is  equally  manifeft,  whether  we  fay  that  there  is 
really  no  fuch  thing ;  (which  we  do  not  pretend  to  affirm ;) 
or  that  it  is  not  to  be  made  out  in  fufficient  clearnefs,  while 
1q  foul  and  obfeured  with  prejudice  and  fuperftition. 

come 
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come  at  it  with  any  certainty  ;  we  mu ft  con- 
tent onrfelves  with  fuch  a  fort  of  obligation, 
and  fuch  a  plan  of  conducl,  as  different  claffes 
of  nations  adopt,  according  to  their  different 
Religions  or  Syftems  of  Morality.  When 
thefe  are  known,  whether  they  are  Chriftian, 
or  Mahometan,  or  Pagan,  we  may  give  a  to- 
lerable guefs  at  the  Spirit  of  the  Character  of 
the  people,  and  the  genius  of  thofe  laws  which 
govern  their  intercourfe.  When  they  are  not 
mentioned  ;  and  we  content  ourfelves  with 
afferting  a  particular,  and  ramified  duty,  becaufe 
recommended  by  the  laws  of  nature  and  reafon,  we 
cannot  fufficiently  depend  upon  them  to  be  fure 
of  the  power  of  their  obligation,  or  that  the  pre- 
cife  conducl:  recommended  is  in  reality  binding. 

By  fhewing  therefore  the  neceffity  and  the 
fuperiority  of  the  Chriftian  Revelation,  we 
meant  fimply  to  point  out,  the  impoffibility 
of  the  law  of  Nature  to  carry  with  it  an 
obligation  to  purfue  thofe  duties,  wrhich  are 
in  general  only  obferved  under  the  obligations; 
impofed  by  Christianity;  not  to  affert 
that  the  latter  obligations  extended  themfelves 
to  all  mankind,  even  to  thofe  who  were  ig- 
norant of  them, 

1  Whence 
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Whence  then  are  we  to  derive  the  origin 
of  that  obligation  which  is  fuppofed  to  bind 
us  ?  Where  are  we  to  look  for  the  rule  which 
is  to  direcl:  the  condud:  of  Man  towards 
Man  ;  and  of  Nation  towards  Nation  ? 

We  have  anfwered,  to  that  Religious  and 
Moral  Syftem,  whatever  it  may  be,  which 
the  different  men  and  nations  that  are  in  the 
habits  of  intercourfe  with  one  another,  con- 
fider  of  force  fufficient  to  govern  their  various 
actions.  Of  thefe  we  may  be  allowed  to  fpeak 
with  certainty,  fince  of  thefe,  the  firft  prin- 
ciples, or  in  other  words,  the  premifes,  are 
fuppofed  to  be  fettled  and  generally  under- 
ftood  by  thofe  who  purfue  them  ;  while 
others,  which  are  too  ramly  extended  to  all 
mankind ;  are  for  the  moft  part  fluctuating, 
and  even  after  being  fixed,  are  liable  to  be 
changed.  It  follows  therefore,  if  our  prin- 
ciples are  allowed,  that  the  greater  number  of 
the  writers  on  the  fubjecl:,  high  and  deferved 
as  is  their  reputation,  have  attempted  too 
much  in  fetting  out  from  fuch  vaft  and  ex- 
tenfive  principles  ;  or  in  laying  down  the 
laws  of  Nations,  as  if  they  were  the  laws  of 
the  World. 

General 
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General  principles  fhould  undoubtedly  be 
extenfive  ;  but  they  fhould  not  be  the  lefs 
certain  for  being  fo  ;  and  if  they  are  too  ex- 
tenfive,  fo  as  to  become  vague,  or  contefted, 
the  Theories  which  are  founded  upon  them 
are  liable  to  be  mifunderftood,  perpetually 
difcuffed,  and  even  overturned. 

Rejecting  therefore  the  laws  of  Nature 
and  Reason  (as  the  fole  foundation  of  the 
law  of  Nations,)  becaufe  we  do  not  con- 
ceive them  powerful  or  fixed  enough,  to  bear 
the  fabric  that  is  erected  upon  them  ;  we  con- 
clude that  what  is  commonly  called  the  law 
of  nations,  is  not  the  law  of  all  nations,  but 
only  of  fuch  Sets  or  Classes  of  them  as  are 
united  together  by  fimilar  religions,  and 
fyftems  of  morality.  It  will  depend  therefore 
upon  the  foundnefs,  or  unfoundnefs  of  thofe  re- 
ligions and  fyftems,  whether  particular  na- 
tions will  purfue  the  particular  fcheme  of 
morals,  which  with  us  are  called  virtuous>  or 
not.  If  the  fyftem  is  well  founded,  we  may 
expect  the  law  to  be  of  one  certain  caft,  and 
of  a  virtuous  character.  If  it  is  not  well 
founded,  the  law  muft  be  uncertain,  fluctu- 
ating, and  of  a  Character  perhaps  deteftable  to 

many 
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many  other  nations.  As  a  plain  confequence 
it  will  follow,  that,  if  two  Syftems  are  totally 
different,  (which  may  fometimes  happen,)  [c) 
the  Classes  of  nations  which  are  governed 
by  them,  can  have  very  little  like  a  law,'  com- 
mon to  both,  to  direct  their  intercourfe,  and 
may  even  therefore  be  always,  or  almoft  al- 
ways, in  a  ftate  of  hoflility.  Hence  alfo  a 
corollary  may  be  deduced,  that  the  proportion 
of  obedience  which  is  yielded  by  any  two 
nations  to  a  particular  rule  of  conduct,  mufi 
depend  upon  the  degree  of  affinity  which  there  is 
between  their  Religions  and  Syjlems  of  Morality. 

With  us  in  Europe,  and  the  nations  that 
fpring  from  us,  the  Moral  Syftem  is  founded 
upon  Revealed  Religion.  In  other  words, 
it  is  th£  fame  with  Christianity  itfelf. 
The  great  plan  of  our  duty ;  the  complexion 
of  our  minds;  our  ideas  of  juftice ;  our  foftened 
manners :  our  laws  and  cuftoms  ;  and  confe- 
quently  the  whole  force  of  our  moral  obliga- 
tion, take  their  rife  and  colour  from  the 
Christian  Religion.  But  if  this  is  fo  in  all 
our  private  relations  ;  in  the    "  charities  of 

(c)  See  the  next  Chap. 

"  kindred;' 
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"  kindred,"  and  the  character  of  our  municipal 
~  'S  ;  it  is  but  a  natural  confequence  that  the 
fame  leading  and  effential  principles  of  action, 
fhould  influence  the  whole  body  of  our  Law 
of  Nations.  Various  other  caufes  have  no 
doubt  concurred  to  produce  that  difference, 
which  in  the  progrefs  of  our  inveftigation  we 
fhall  probably  difcover  between  the  European 
Law,  and  that  of  other  Claffes  of  people  ;  and 
to  thefe  we  fhall  direct  our  attention  in  the 
proper  place.  For  the  prefent  we  content 
ourfelves  with  barely  pointing  out  what  feems 
likely  to  be  the  true  foundation  of  every 
Law  of  Nations,  as  it  may  appear  to  govern 
the  different  divifions  of  the  world. 

In  the  next  Chapter  we  mean  to  come  to 
the  more  particular  application  of  thefe  prin- 
ciples, and  to  fhew  how  what  is  here  only  laid 
down  a  priori,  and  in  theory,  is  borne  out  by 
the  practice  of  mankind.  We  fhall  there  take 
a  curfory  view  of  the  different  principles  which 
feem  to  actuate  various  Sets  or  Classes 
of  people,  as  they  fall  into  different  diflricts,. 
and  obferve  different  religious  and  moral 
fyftems ;  which  if  it  cannot  be  fhewn,  we 
confefs  that  the  truth  of  our  Theory,  though 

Vol.  I.  K  it 
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it  may  not  be  totally  deftroyed,  will  be  wholly 
without  fupport. 

But  farther  alfo,  if  our  principles  are  al-* 
lowed,  the  Law  in  queftion,  muft  not  only  be 
different  in  different  diftridts  of  the  Earth  at 
prefent ;  but  even  in  the  fame  diftrid:,  it  muft 
have  varied  in  the  courfe  of  time,  in  propor- 
tion as  revolutions  have  happened  in  the  re- 
ligious and  moral  fyftems  of  its  nations. 

To  the  examination  of  this  point  we  fhall 
alfo  haften,  and  it  will  be  our  ultimate  tafk, 
in  order  the  better  to  prove  the  truth  of  our 
pofitions,  to  trace  the  whole  progrefs  and 
changes  of  the  law  among  the  'European  States; 
to  attempt  to  point  out  the  caufes  of  thofe 
changes ;  to  fettle  their  chronology ;  and  to 
mark  the  connection  and  duration  of  their 
effetts. 


CHAP, 
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CHAP.   IV. 

THAT    THE    LAW    OF    NATIONS,    IS    NOT   THE    LAW  OF 
THE    WORLD. 

W  HOEVER  has  confidered  the  variety  of 
Character  which  is  every  where  the  attendant 
of  Humanity  ;  the  different  divifions  of  Men 
into  different  diftri&s*  and  almoft  into  differ- 
ent fpecies  ;  the  diverfity  of  cuftoms,  of  re- 
ligion, and  confequently  of  morals ;  the  no- 
tions of  right  and  wrong,  extremely  oppofite 
in  diftant  places  ;  the  prejudices  and  manner 
of  life,  arifing  from  Climate  or  geographical 
pofition:  whoever  has  confidered  theie  things, 
would  be  led,  it  mould  feem,  to  imagine 
a  priori^  that  there  was  a  marked  and  pointed 
difference,  among  different  claffes  of  nations, 
in  their  mode  of  carrying  on  their  intercourfe 
together — It  has  a  palpable  effecl:  upon  the 
genius  of  their  civil  law,  (J)  and  we  may  not 
unreafonably  believe  that  it  has  the  fame  on 
their  law  of  nations  ;  fo  that  when  by  chance, 
curiofity,  or  mutual  wants,  nations  that  have 

(d)  See  Montefq.  Sur  les  principes  qui  forment  Pefprit 
gener.  De  l'Efpr.  des  Loix,  L.  19. 

K  2  never 
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never  heard  at  all,  or  heard  but  little  of  one 
another,  come  to  have  communication  to- 
gether; the  manner  of  that  communication 
can  hardly  be  the  fame  with  that  to  which 
they  have  been  accuflomed — I  do  not  here 
fpeak  of  the  mere  ceremonial  of  the  meeting  ; 
for  that,  as  might  naturally  be  expected, 
would  be  almoft  as  diverfified  as  their  drefs  or 
language  ;  but  of  thofe  laws,  and  notions  of 
the  nature  of  their  mutual  rights,  which  it  is 
the  inhered  of  all  who  are  concerned  to  obey, 
for  the  fake  of  the  fafety  of  the  communi- 
cation. 

The  Hiftory  of  the  World,  and  the  accounts 
of  obferving  travellers,  tend  very  much  to 
confirm  the  ftrength  of  this  opinion. 

In  fome  countries,  Theft,  though  prohibited 
by  the  Inhabitants  among  one  another,  has 
been  permitted  towards  Foreigners,  {e)  With 

one 

(e)  Among  the  antient  Germans,  the  inhabitants  of  the 
South  Sea  Iflands — The  Arabs,  and  Tartars,  kc. 

See  alfo  Bufbequius'  account  of  feveral  Turkifh  nations 
which  he  vifited,  among  whom  he  who  was  held  an  ex- 
pert Thief  was  efteemed  a  great  man,  and  he  who  was  the 
contrary  was  looked  upon  as  a  mere  flock  or  trunk.   Qui 

dextro 
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one  nation,  a  Stranger  has  been  received  with 
open  arms  as  a  Citizen,  By  the  fame  people, 
when  their  political  fituation  was  altered,  he 
was  reduced  to  captivity.  (J)  By  another  he 
has  been  put  to  death  from  the  mere  circum- 
ftance  of  his  being  a  Stranger,  (g)  With  a 
third,  he  is  hardly  permitted  to  land,  mould  he 
come  upon  the  coaft,  and  never  to  advance 
into  the  interior,  (i)  With  a  fourth,  it  is 
even  part  of  their  religion  to  kill  him  if  he  be 
a  Chriftian.   (i) 

When  war  breaks  forth,  the  varieties  of  the 
modes  ;.n  which  it  is  purfued  are  without  end. 
A  Roman  thought  it  right  to  give  notice  to 
his  Enemy,  and  fummon  him  firft  to  do 
Juftice,  before  he  declared  himfelf.  An  Indian 

dextro  Mercurio  furatur,  magnus  cenfetur ;  qui  nefcit,  ut 
ftipes  et  truncus  defpicitur :  imo  vix  communi  iuce  dignus 
judicatur.—Lzg.  Turk.  Epift.  3. 

(f)  Vide  infra  Chap.  VI.  concerning  the  Greek  and 
Roman  Law. 

(g)  By  a  law  of  Bufiris  in  iEgypt,  and  the  cuftoms  of  the 
Scythians  who  immolated  Strangers  to  Diana. — -See  Puffend. 
reafoning  upon  thefe  cuftoms,   D,  de  Nat.  &  des  Gen§. 

2.3-9- 

(h)  The  law  of  China. 

(i)  The  Mahometan  law. — Alcoran,  Ch.  8.40. 

K  3  wit! 
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will  lie  for  weeks  in  the  grafs,  and  wreak  his 
vengeance  upon  the  offending  party  without 
any  declaration  at  all.  A  Chrijlian  treats  his 
prifoner  with  courtefy,  and  difmiffes  him  now 
without  ranfom  ;  (k)  A  Turk  condemns  him 
to  miferahle  Slavery.  Vafl  Empires  as  we 
have  feen  are  in  the  practice  of  faerificing 
their  Captives,  in  a  manner  the  moft  horrid, 
out  of  duty  to  their  Gods  :  Other  Savages 
will  pour  molten  lead  down  their  throats,  or 
confine  them  for  years  in  dungeons  in  the 
common  mode  of  punifhment ;  Others  again, 
will  tie  them  to  flakes,  and  eat  their  mangled 
and  half  roafted  flefh  before  their  faces,  out  of 
a  principle  of  honour.  One  tribe  of  men,  will 
poifon  their  weapons ;  Another,  will  make  ufe 
of  none  that  do  unneceflary  mifchief:  Among 
one  fet  of  people,  a  Pirate  is  almoft  a  term  of 
honour :  Among  another,  he  is  hanged  as  a 
Thief.  With  one  Sovereign,  an  Ambaflador 
is  the  moft  facred  of  chara&ers :  With  another, 
he  is  confidered  as  a  mere  hoftage  for  the 
good  behaviour  of  his  nation. 


{k )  For  the  account  of  Ranfom,  as  it  formerly  flood,  fee 
Chap.  9. 

This 
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This  diverfity  of  cuftom  is  endlefs ;  yet  all 
the  nations  thus  differing  in  their  mode  of  in- 
tercourfe,  imagine  they  are  purfuing  a  con- 
duct warranted  by  Laws  which  are  common 
and  well  known,  and  the  contrariety  is 
moft  marked  between  countries  that  are  mod 
diftant,  and  moft  feparated  by  religious 
opinions. 

The  God  of  War,  was  almoft  the  only 
God,  worfhipped  by  our  Scythian  anceftors  ; 
and  the  date  of  their  part  of  the  world,  was 
accordingly  a  ftate  of  perpetual  war.  To  mix 
and  to  die  in  the  battle,  in  order  to  drink 
from  the  ikulls  of  Enemies  in  the  Hall  of 
Odin,  was  a  part  of  their  religion,  and  deareft 
ambition ;  and  he  was  difgraced  who  had  not 
well  earned  thefe  honours.  A  people  however 
of  this  (lamp,  could  never  be  brought  to  liften 
to  doctrines,  or  to  attend  to  laws  which  called 
for  the  obfervance  of  peace  and  order,  fuch  as 
the  Chriftians  held  out,  and  comparatively 
pradifed.   (/) 

(/)  See  Chap.  7.  on  the  Scandinavian  Law  of  Nations, 
K  4  When 


136    THAT  THE  LAW  OF  NATIONS,  IS 

When  the  New  World  was  opened  to  the 
fpirit  and  adventure  of  the  Old,  it  was  reafon- 
able  to  expecl:  what  was  found  ;  new  laws 
and  cufloms,  as  well  as  a  new  people  and 
language.  But  on  that  very  account  it  was 
not  reafonable  to  expe£t,  that  the  intercourfe 
between  the  Spaniards  and  the  Mexicans 
fhould  be  governed  by  the  fame  cufloms  as 
the  intercourfe  of  Nations  in  Europe  :  nor,  if 
the  latter  facrificed  their  prifoners  to  their 
Gods,  could  the  former  fairly  complain  of  it 
as  a  breach  of  the  Law  of  Nations.  Yet  to 
the  aftonifhment  and  horror  of  every  thinking 
and  good  mind,  this  was  one  of  the  charges 
on  which  the  innocent  and  unfortunate  mo- 
narch of  Peru,  was  put  to  death  by  the  ruth- 
lefs  Pizzaro.  (m) 

Examples  might  be  drawn  out  to  a  length, 
even  fatiguing,  to  fhew  how  oppofite  the  ge- 
neral notions  of  States  have  been  at  various 
times  and  places,  and  how  little  it  can  be  ex- 
pected to  find  a  fimilarity  of  fentiment  or 
of  condud,  except  among  particular  nations 

(m)  Robertfon's  Amer,  3.  46.  Atuhalpa  was  even  trie4 
by  a  Spanjfh  Court  of  Juftice, 

only, 
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only,  few  in  comparifon  with  the  reft  of  the 
world. 


Such  nations  'indeed  we  may  reafonably 
fuppofe  to  be  governed  by  the  fame  law, 
which  is  rendered  the  more  neceffary,  as  their 
intercourfe  is  more  frequent ;  they  will  na- 
turally at  leaft,  pay  higher  refpect  to  cuftoms 
which  are  known  and  received,  and  which 
accommodate  themfelves  to  their  own  pre- 
judices ;  than  to  others,  of  which  they  know 
nothing,  which  they  do  not  underftand,  or 
which  may  even  be  repugnant  to  their  deareft 
and  moft  favourite  principles. 

According  therefore  to  our  former  obferva- 
tion,  we  find  that  the  world  is  for  the  moft 
part  carved  out,  as  it  were,  into  different  Sets 
of  Nations,  all  of  them  underftanding  one 
another  ;  and  the  alliance  is  the  more  ftricl:, 
according  as  they  are  bound  by  the  fame 
political  fyftem,  the  fame  interefts,  the  fame 
religious  prejudices,  or  the  fame  geographical 
pofition. 

The  latter  is  of  great  importance.     The 

whole  fpirit  and  genius  of  a  People  may  take 

c  their 
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their  rife  from  their  fituation  on  the  Globe  ; 
and  they  are  Shepherds,  Hufbandmen  or 
Merchants,  according  as  they  find  themfelves 
placed  in  Mountains,  in  Plains,  or  on  the 
Coafts  of  the  Sea.  Each  Clafs  of  People  may 
be  faid  to  have  a  different  Law  of  Nations ; 
and  with  the  latter  this  remarkable  circum- 
ftance  almoft  invariably  attends  them ;  that 
that  which  feems  the  moil  tranfient,  the  mod 
evafive  and  the  moft  common  of  all  the 
works  of  nature,  becomes  a  fixed  and  per- 
manent property,  through  the  avarice  of  man. 
Wherever  a  fpirit  of  commerce  has  prevailed, 
the  Sea  has  become  as  much  an  objecT:  of  con- 
tention as  the  Land.  The  pofleffion  of  cer- 
tain Fifheries,  and  the  right  to  a  particular 
Navigation,  have  every  where  been  points  of 
the  utmoft  importance,  in  the  Politics  of  the 
Nations  interefted,  and  given  birth  to  certain 
regulations  and  laws,  wholly  indifferent,  if  not 
wholly  unknown  to  Nations  of  an  oppofite 
character. 

The  account  and  hiftory  of  ^//thefe  various 
laws  in  different  parts  of  the  world,  and  at 
different  asras  of  improvement,  would  be  a 
work  of  no  mean  confequence  to  a  mind  of 

enlarged 
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enlarged  enquiry ;  (n)  it  is  not  however 
the  object  of  the  prefent  diflertation  to  at- 
tempt it. 

Thus  then,  diftind  ClafTes  of  Nations  have 
diftinguifhing  Sets  of  cuftoms. 

The  North  American  Indians  have  one  ; 
The  Indians  of  the  South  Sea  another ;  The 
Negroes  a  third  ;  the  Gentoos  a  fourth  ; 
The  Tartar  Nations  a  fifth;  The  Maho- 
metans a  fixth ;  The  Christians  a  fe- 
venth,  and  fo  on. 

With  the  two  laft,  their  Religion  had  in 
other  times  an  evident,  and  if  I  may  fo  fay,  a 
formal  effect,  upon  their  Law  of  Nations.  The 
follower  of  Mahomet  was  commanded  by 
the  volume  of  his  duty  (0)  to  wage  war  on 
Chriftianity,  and  to  flaughter  its  profeflors; 


(«)  A  flight  enumeration  of  fome  few  of  them  has  been 
made  by  Dr.  Falconer,  in  his  Remarks  on  the  Influence  of 
Climate.  B.  6.  Chap.  3.  Some  of  them  alfo  are  to  be  found 
fcattered  up  and  down  the  bulky  work  of  Anderfon  on 
Commerce. 

(<?)  Alcoran,  Chap.  8. 40. 

and 
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and  his  very  mode  of  making  profelytes  was 
by  the  fword.   (p) 

On  the  other  hand  we  find  nothing  fo 
common  in  the  public  affairs  of  Europe,  (more 
particularly  in  former  times,  when  its  danger 
was  more  to  be  dreaded,)  than  to  take  arms 
for  the  defence  of  Chriftianity  againft  the 
Turks  ;  and  the  Family  of  Aufiria^  whofe 
power  and  zeal  in  that  fervice  were  greater 
than  others,  derived  at  one  time,  much  profit 
from  an  attention  to  thefe  prejudices,  (y)  Of 
the  fame  nature  with  this,  were  the  motives 
for  thofe  defolating  wars  known  by  the  name 
of  the  Crusades  ;  in  which  the  extirpation 
of  Infidels,  and  the  recovery  of  a  Country 

(p)  See  Mod.Un.  Hift.  I.  248.  O&av.  In  more  antient 
days  alfo,  the  profeflion  of  Chriftianity  was  the  caufe  of  en- 
mity from  the  Perfians  to  the  Romans.  "  I  will  never  give 
"  peace  to  the  Emperor  of  Rome,"  (Heraclius)  faid 
Chofroes,  "  till  he  has  abjured  his  crucified  God,  and  em- 
a  braced  the  worfhip  of  the  Sun." — Gibbon's  Dec.  and 
Fall,  Cha.  46. 

(q)  A  compliance  alfo  with  thefe  prejudices,  formerly 
produced  an  opinion  in  England,  that  it  was  againft  the 
Common  Law  to  make  a  Treaty  with  Infidels.  4I11&  155. 
See  the  Chapter  on  the  Influence  of  Treaties  and  Con- 
ventions. 

fairly 
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fairly  poflelTed  according  to  the  maxims  of 
the  world ;  (r)  were  held  out  as  legitimate 
and  equitable  caufes  for  war,  merely  from  the 
facrednefs  of  the  prejudices  in  its  favour.  It 
is  needlefs  to  point  out  how  little  this  could 
be  admitted  by  nations  who  never  had  heard 
the  name,  much  lefs  of  the  hiftory,  and  who 
could  not  poffibly  underftand  the  nature  of 
the  Divinity  of  Chrift.   (s) 

The  community  of  worfhip  however  is 
confidered  by  Grotius  as  fo  great  a  bond  of 
political  union  among  the  Chriftians,  that  in 
that  part  of  his  work  which  treats  of  AHi- 

(r)  The  Holy  Land  had  been  in  peaceable  pofTemon  of 
the  Infidels  for  five  hundred  years  when  the  Crufades  broke 
out— Maimbourg.  Hift.  des  Croif.  L.  r.  An.  1093. 

(y)  To  uphold  the  Glory  of  the  Almighty,  to  recover 
the  Kingdom  of  Chrift,  and  to  promote  the  good  of  the 
true  Believers,  were  the  profefTed  caufes  of  thofe  celebrated 
wars,  in  which  the  Weft  and  the  Eaft  were  in  arms  againfr. 
one  another,  with  very  little  interruption,  for  a  fpace  of 
four  hundred  years ;  Maimbourg  himfelf,  even  fo  far  down 
as  the  laft  century,  feems  to  think  that  they  were  acceptable 
to  God.  "  Ou  plutot,"  (fays  he,  fpeaking  of  Peter  the 
Hermit)  "  que  Dieu,  qui  ayoit  cboifi  cet  inftrument  pour 
a  faire  edater  fa  puiffance  et  fa  ghire,  &c. 

Hift.  des  Croif.  L.  1.  An.  1093. 

ances, 
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ances,  he  holds  that  no  Chrijiian  State  can  be 
excufed  from  affifting  another,  when  attacked 
by  hifidels.    (/) 

This  profeflion  of  the  fame  Religion,  marked 
out  the  European  Nations  as  diftincl:  from  the 
reft,  in  various  other  ways.  To  preferve  the 
peace  of  Chriftendom,  and  fpare  the  effufion. 
of  Chrijiian  Blood,  was  always,  and  is  at  this 
day,  a  favourite  and  popular  reafon  given  by 
one  State,  for  its  interference  in  the  affairs  of 
another. 

The  Pope  indeed,  as  the  common  Father  of 
Chriftendom,  was  the  dire&ing  member,  or 
more  properly,  as  we  fhall  fee,  (u)  the  Defpot 
of  a  very  ftricT:  Alliance  between  States,  in 
other*  refpe&s,  as  independent  of  one  another, 
as  the  moft  diftant  and  unconnected  Nations. 
Accordingly,   no  feature    in  the  hiftory   of 


(t)  De.  J.  B.  et  P.  2. 15.  12.  He  poflibly  however  means 
only  in  thofe  cafes  where  the  exiftence  of  the  common  re- 
ligion is  abfolutely  threatened  ;  as  long  before  his  time,  the 
Turks  were  received  into  the  political  connections  of 
Europe. — Vide  infr.  Chap.  XV. 

(«)  Vide  infr.  Chap.  XIII. 

Europe 
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Europe  is  more  ftriking  than  that  vaft  and 
frequent  affemblage  of  all  the  Sovereigns  of 
Chriftianity,  or  their  Reprefentatives,  in  what 
were  called  the  (Ecumenical  Councils.  In 
thefe,  many  things  were  fettled  exclufive  of 
mere  points  of  faith  ;  more  particularly,  the 
precedency  of  Nations,  the  rank  and  power 
of  Sovereigns,  and  not  unfrequently  their 
right  to  their  Thrones  themfelves;  points 
which  it  is  palpably  the  province  of  the  Law 
of  Nations  alone  to  determine,  {x)  Rank 
and  precedency  were  even  made  to  depend, 
amongft  other  things,  upon  the  priority  of 
converfion  to  the  Chriftian  Religion  ;  (y)  an 
exprefs  divifion  was  made  of  thofe  who  pro- 
fefTed  it,  into  four  quarters  ;  (z)  and  the  very 

(x)  Frederick  II.  one  of  the  moft  active  Emperors  of 
the  Houfe  of  Suabia,  was  depofed  at  the  Council  of  Lyons, 
held  exprefsly  for  that  purpofe  by  Pope  Innocent  IV". — 
Mat.  Paris.  672.  But  fee  this  fubjecl:  amply  difcuffed, 
Chap.  XV. 

(y)  Mackenzie's  Law  of  N.  as  it  concerns  Precedency, 
Page  6. — Howel  on  Preced.  9,  10,  11. — See  alfo  Cotton's 
brief  AbftradT:  of  the  queft.  of  Preced.  between  England 
and  Spain,  preferved  in  the  Harleian  Manufcripts. 

(z)  Italy,  Gaul,  Germany  and  Britain,  (M,S.  Cotton's 
Preced,  of  Eng.  and  Spain.) 

name 


144    THAT  THE  LAW  OF  NATIONS,  IS 

name  of  (Ecumenical  Council^  according  to 
Father  Paul,  was  derived,  after  the  divifion 
of  the  Weftern  from  the  Eaftern  Em- 
pire, from  the  unity  and  communion  of 
thofe  States  and  Countries  which  obeyed  the 
Pope,  {a) 

Even  the  divifion  of  tfre  fame  Religion  into 
different  feds,  may  fometimes  produce  a 
partial  alteration  in  the  Law  of  Nations,  ac- 
cording  to  their  tolerance  or  their  bigotry. 
The  fuperftition  of  the  Roman  Catholics,  par- 
ticularly in  former  times,  had  an  evident 
effefl:  upon  fomp  of  their  laws  with  refpeft 
to  the  privileges  of  Stranger  Nations,  who 
thought  differently  from  themfelves ;  and 
while  the  Reformation  was  in  its  infancy,  at- 
tempts were  not  unfrequently  made  to  cut  off 
a  right  univerfally  held  to  depend  upon  the 
Law  of  Nations,  namely,  that  of  AmbafTa- 
dors  to  the  free  exercife  of  their  own  re- 
ligion, (i) 

It  is  more  evident  in  the  manner  in  which 
various  Colonies  have  been  fettled,  according 

(a)  Fr.  Paul,  in  Pref.  Con.  d..  Trent. 
\b)  Wicquef.  de  L'AmbafT. 

as 
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as  the  religious  notions  of  the  Settlers  were 
liberal  or  confined.  Pennsylvania  was  pur- 
chafed  by  fair  treaty  from  the  Indians,  by  the 
equitable  and  tolerant  Quakers  ;  the  Indians 
of  South  America  were  reduced  to  Slavery  by 
the  Spaniards,  upon  the  pretence  of  con- 
verting them  more  eafily  to  Chriftianity. 

The  fame  diverfity  of  Spirit  appears  in  a 
variety  of  other  inftances ;  and  whenever  a 
conduct  is  adopted  in  the  courfe  of  War  or 
Peace,  contrary  to  the  approved  cuftoms  of 
Europe,  though  confonant  with  the  practice 
of   other  parts    of    the  world,    it   is   a   fair 
ground  for  complaint.     Thus  when  the  Duke 
of  Guifey  had  put  fome  Spanifh  foldiers,  whom 
he  had  taken  prifoners,  into  chains ;  it  was 
made  the  fubjecl:   of  loud  complaint  by  the 
Spanifh  AmbafTadors  at  the  Congrefs  at  Ver- 
<vms,  as  contrary  to  the  Laws  of  War,  and  the 
humanity  which  ought  to  be  obferved  among 
Chrijiians ;  who  never,  faid  they,  treat  their 
prifoners  as  if  they  were  Turks,  (c)     By  the 
Turkijh  Law  of  Nations,  therefore,  this  treat- 

(c)  Lettre  du  26  Fev.  au  Roi.  1598.     Mem.  de  Bell,  et 
Sill. 

Vol.  I.  L  ment 
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ment  was  not  illegal ;  a  clear  proof  that  there 
were  more  laws  than  one.  It  is  no  doubt  in 
conformity  with  this  fpirit  alfo,  that  with 
fome  Nations  we  are  forced  to  make  exprefs 
Treaties  to  deliver  ourfelves  from  piracy  and 
flavery ;  while  among  our  own,  (that  is,  in 
Europe)  the  law  obferved  by  it,  is  fufficient 
protection  without  them. 

Again,  it  is  an  opinion  generally  inculcated, 
and  defervedly  fo,  that  from  the  relationfhip 
of  all  the  World,  we  ought  to  be  hofpitable 
and  kind  to  Strangers,  whether  they  come 
from  the  Eaft  or  from  the  Weft ;  whether 
they  adore  Mahomet,  or  Christ  ;  and  this 
forms  a  very  fair  part  of  the  'European  Law 
of  Nations.  The  Turks  however  are  taught 
by  their  religion  fo  to  hate  and  defpife  the 
Chrijiians,  that  the  epithet  "  Chriftian  Dog" 
is  every  where  beftowed  upon  them.  It  is 
even  forbidden  them  in  many  parts  to  make 
ufe  of  fo  noble  an  animal  as  the  Horfe,  and 
they  are  forced,  as  a  mark  of  fubmiflion,  to 
content  themfelves  with  the  humbler  Afs, 
whenever  they  appear  in  public,   (d) 

(d)  For  this,  and  many  other  indignities,  fee  Gibbon. 
Dec.  and  Fall,  Chap.  51. 

it 
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It  is  generally  inculcated,  that  Strangers 
fhould  be  equally  protected  in  their  property 
with  Natives ;  and  any  public  violation  of 
this  rule,  authorifed  by  an  European  govern- 
ment, would  raife  an  univerfal  outcry  againfl 
it  among  the  furrounding  States.  A  very  few 
miles  by  land  or  fea,  bring  us  to  countries 
whofe  exiftence  almoft  depends  upon  the  pil- 
lage of  Travellers  ;  and  were  you  to  preach  the 
obfervance  of  your  own  cuftoms  to  a  Tartar  y 
or  an  Arabi  he  would  not  under  ftand  you. 

There  is  another  very  ftrong  made  of 
difference  between  Europe  and  other  parts 
of  the  globe,  which  powerfully  confirms  the 
Supposition  we  have  ftarted ;  and  that  is,  the 
remarkable  opinion  entertained  by  all  Euro- 
pean States  refpccling  that  famous  part  of  the 
Droit  Public,  known  by  the  Name  of  the 
Balance  of  Power,  Of  this,  according 
to  the  prefent  fyftem,  the  people  of  Antiquity 
knew  little  or  nothing ;  and  it  was  unknown 
even  to  modern  Nations  themfelves  before 
the  time  of  Charles  the  Fifth.  There  is 
indeed  a  kind  of  natural  policy,  which  felf- 
prelervation  will  fuggeft  to  all  States,  of  unit- 
ing againil  one  common  powerful  enemy, 
L  2  whofe 
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whofe  hoftility  is  open  and  flagrant ;  and  this 
is  to  be  met  with  throughout  the  World : 
But  no  Set  of  Nations,  that  I  have  yet 
heard  of,  except  the  moderns  of  Europe, 
have  laid  down  a  Syftem  to  prevent  long  before 
hand)  even  the  juji  Augmentation  of  any  par- 
ticular Power,  which  in  the  end  might  prove 
detrimental  to  the  reft  ;  nor  were  any  Set  of 
Nations  before  thefe,  fo  connected  together 
by  Treaties,  Alliances,  Guaranties, 
and  various  other  ties,  that  the  prefent  ftate 
of  things  can  hardly  be  altered  without  the 
common  confent.  The  fear  of  fuch  an  ac- 
ceffion  of  power  as  may  prove  fatal  to  the 
independence  of  Europe,  is  now  held  to  be  a 
fair  Caufe  for  War  ;  and  Nations  without  fenfe 
of  immediate  injury,  or  wifh  to  avoid  immediate 
danger ;  confequently,  without  perfonal  hate 
or  pa/fion,  now  join  chearfully  in  the  moft 
dreadful  conflicts  to  which  the  lot  of  Huma- 
nity is  liable ;  a  circumttance  which  may  be 
confidered  as  one  at  leaft  of  the  caufes  of  that 
polifh  and  mildnefs  which  regulate  the  more 
humane  mode  of  modern  warfare. 

An  attention  to  this  great  variety  in  the 
common  governing  principles  of  action,  which 

certain 
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certain   Communities    entertain,   to  the   ex- 
clulion  of  others  ;  has  drawn  from  the  Writers 
on  the  Subject,  flrong  hints  of  the  foundnefs 
of  the  opinion  we  have  adopted.     I  call  them 
hints,  becaufe  no  treatife  that  I  remember  to 
have  feen,  has  yet  fet  it  down  as  a  broad  un- 
controverted   proportion.       But   though    no 
pofitive  aflertions  are  to  be  met  with  to  this 
purpofe,  yet  from  a  combination  of  the  general 
views  of  the  matter  that  appear  to  have  been 
taken ;  the  fenfe  of  various  authorities  is  al- 
moft  as  clear  to  the  point,  as  if  it  had  been 
exprefsly  aflerted. 

M.  De  Callieres,  in  his  book  called  "  La 
maniere  de  negocier  avec  les  Souverains,"  con- 
fines this  Negotiation  to  the  Sovereigns  of 
Europe.  "  In  order  the  better  to  underHand," 
fays  he,  "  the  utility  of  Negotiation,  we  mull 
"  confider  all  the  States  of  Europe  as  having 
"fuch  intimate  connection  together ',  that  they 
"  fee m  to  be  the  members  of  one  and  the  fame 
"  Republic,  (e)  To  this  purpofe  alfo  are  the 
fentiments  of  other  writers,  as  we  mail  here- 
after have  occafion  to  demonstrate. 

(e)  De  la  man.  de  neg.    Chap.  3.    but  vide  infr,  the 
fubje£t  purfued  hiftorically,  particularly  Chap.  xiii. 

h  3"  Jr> 
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In  the  treatife  de  Foro  Legatorum,  by  Van 
Bynkerfhoek,  there  is  a  very  ftrong  implied 
opinion  in  favour  of  our  fyftem,  A  queftion 
is  made  in  the  nineteenth  Chapter,  how  far 
any  one  Nation  has  the  right  to  take  from 
Ambaffadors,  the  privileges  accorded  to  them 
by  the  Law  of  Nations.  The  author  is  clear 
that  it  has  that  power,  provided  it  declares 
its  intention  before  hand  ;  for,  fays  he,  the 
enjoyment  of  all  their  privileges  depends  upon, 
conjent.  One  Nation  can  impofe  no  obligation 
on  another,  nor  can  the  confent  of  all  the 
Nations  in  the  World  together,  force  any  one 
free  State,  fingle  as  it  may  be,  to  follow  their 
cuftoms,  if  it  chufes  to  adopt  others. — This 
opinion  is  founded  upon  that  of  Grotius, 
which  holds  that  though  it  is  contrary  to  the 
received  Law,  to  try  an  Ambaflador  in  the 
Courts  of  the  country  he  refides  in ;  yet  be- 
fore he  is  received  in  the  country,  it  may  be 
Jiipulated  that  he  {hall  fo  fubmit  to  them.  (J) 

Vattel,  alfo,  adopts  it  in  all  its  extent, 
when  he  comes  to  that  part  of  his  fubjecT,  (g) 

But 

(/)  Grot.  D.  J.  B.  et  P.  2.  18.5. 
(g)  "  V"oyons  done  quelle  obligation  la  coutume,  l'ufage 
ct  re^u,  peut  impofer  aux  Nations,  non  feulment  en  ce  qui 

c<  regarde 
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But  if  thefe  Authorities  are  allowed,  it  is 
clear  that  the  Law  may  be  totally  altered, 
according  to  the  Will  of  particular  Nations ; 
and  if  fo,  it  can  never  be  fuppofed,  from  the 
mere  force  of  the  term,  that  it  is  binding  upon 
all  the  World. 

If  Authority  however  were  ftill  wanting, 
Grotius  and  Suarez,  are  fo  full  to  the 
point  as  almoft  to  decide  it.  "  The  Law  of 
"  Nations,"  fays  the  firft,  "  receives  its  force 
"  from  the  confent  of  all  Nations,  or  at  leaft 
"  of  many  of  them.  I  fay  many,  becaufe 
M  there  is  fcarce  any  Law,  but  that  of  Nature, 

"  regarde  les  miniftres,  mais  aufli  en  general  fur  tout  autre 
"  fujet.  Tous  les  ufages,  toutes  les  coutumes  des  autres 
cc  Nations,  ne  peuvent  obliger  un  Etat  independant,  finon 
a  en  tout  qu'il-y,  a  donne  fon  confentement  expres  ou 
"  tacite.  Si  quelq'une  y  decouvre  dans  la  Suite,  des  in- 
"  conveniens,  elle  eft  libre  de  declarer  qu'elle  ne  veut  plus 
w  s'y  foumettre,  et  fa  declaration  une  fois  donnee  bien 
%  clairement,  perfonne  n'eft  en  droit  de  fe  plaindre,  fi  elle 
w  n'a  aucun  egard  a  la  Coutume." 

Droit  des  Gens.  L.  4.  Ch.  7. 

So  alfo  Bynkerfhoek,  "  Gens  Gentem  non  obligat,  ncc 
w  vel  omnes  Gentes  obligant  aliam^  licet  folam,  quae  fui  juris 
**  eft,  et  aliis  legibus  uti  decrevit." 

De  For.  Legat.  C.  xix. 

L  4  "  which 
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"  which  is  common  to  all  the  World.  Nay9 
"  there  may  even  be  found  in  one  part  of  the 
"  Earth )  a  haw  of  Nations ^  which  is  not  knowji 
ic  in  another  part  of  the  Earth ;  as  we  fhall 
cc  demonftrate  in  its  place,  when  we  come  to 
"  fpeak  of  Captivity  and  Poftliminium."  (h) 
Of  the  fame  opinion  is  Suarez,  who  affirms 
in  different  parts  of  his  work,  that  the  law  in 
queftion  may  be  changed  as  far  as  it  depends 
upon  the  confent  of  men ;  that  it  may  be 
changed  by  any  particular  Kingdom  or  Re- 
public ;  and  even,  according  to  fome,  by 
private  authority.  (/} 

[h)  "  Jus  Gentium,  id  eft,  quod  Gentium  omnium  aut 
"  multarum  voluntate  vim  obligandi  accepit.  Multarum 
tc  addidi,  quia  vix  ullum  Jus  reperitur  extra  Jus  naturale, 
"  quod  ipfum  quoque  Gentium  dici  folet,  omnibus  gentibus 
"  commune.  Imo  faepe  in  una  parte  orbis  terrarum  eft  "Jus 
<c  Gentium  quod  alibi  non  eft,  ut  de  Captivitati  et  Poftli- 
cc  minio  fuo  loco  dicemus."     De  J.  B.  et  P.  I.  I.  14.  i. 

(/)  Quarto  ex  di<5tis  colligitur  Jus  Gentium  effe  mu- 
tabile  quatenus  ex  hominum  confenfu  pendet ;  in  quo  etiam  ■ 
differt  ex  Jure  naturali.  Imo  dicunt  aliqui  poffe  mutari  a 
privata  auctoritate.  Ratio  eft  quia  res  prohibits  Jure 
Gentium  fimpliciter,  non  funt  malae  de  fe,  et  intrinfece.— « 
Suarez.  De  Leg.  ac  Deo  Legis,     L.  2.  C.  20.  S.  6. 

Nam  prius  Jus,  poteft  immutari  a  particulari  regno  vel . 
republica,  quantum  ad  ipfum,  &c.    Id.  L.  2.  C.  20.  S.  7. 

it 


NOT  THE  LAW  OF  THE  WORLD.     153 

It  is  very  true  that  Burlemaqui  contends, 
that  variations,  when  they  are  cruel,  are  mere 
barbarous  cuftoms,  from  which  all  juft  and 
well-regulated  Nations  ought  to  abftain.  (k) 
But  furely,  when  the  very  queftion  is  con- 
cerning the  univerfality  of  a  cuftom,  and  other 
cuiloms  are  proved  to  exift ;  to  get  rid  of 
them  in  this  way,  is  a  mere  petitio  principii  ; 
not  to  mention  that  the  Nations  thus  adopt- 
ing other  Laws,  have  an  equal  right  with 
any  other,  to  call  themfelves  (according  to 
their  own  ideas  at  leaft,)  juft  and  well-regu- 
lated.  (/) 

Among  the  antient  German  People,  the 
death  of  a  man  was  not  confidered  of  that 

(k)  Du  Dr.  Nat.  2.  6.  8. 

(/)  We  have  unfortunately,  in  the  prefent  times,  ex- 
perienced too  flrong  a  proof  of  this.  The  miferable  de- 
parture of  the  French  from  that  humanity  which  has  con- 
stituted the  diftinguiihing  honour  of  modern  warfare,  how- 
ever execrated  by  all  good  men,  is  confidered  by  themfelves 
as  an  elevation  of  their  character.  ^ 

I  have  already,  in  the  preface,  difclaimed  all  perfonality 
or  paffion,  in  any  thing  I  may  be  forced  to  remark  con- 
cerning the  French.  The  prefent  example  is  evidently 
the  beft  proof  that  could  be  cited  in  the  fimple  courfe  of  the 
argument ;  and  wholly,  therefore,  independent  of  all  per- 
fonal  feelings  as  an  Englifhman. 

5  h5Sh 
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high  confequence,  which  the  purer  doctrines 
of  Chriftianity,  and  the  more  regular  policy 
of  modern  States  give  to  it  at  prefent ;  hence 
every  murder,  however  atrocious,  had  the 
penalty  of  a  fine  in  money  fet  upon  it,  as 
the  only  punifhment.  When  the  juris- 
prudential Writers,  however,  come  to  confider 
the  Nature  of  the  power  of  punifhment ;  they 
all  lay  it  down,  that  crimes  againft  the  Law 
of  Nations,  are  punifhable  by  all  Nations; 
whether  thofe  who  have  received  the  injury 
or  not :  and  among  thofe  crimes  are  exprefsly 
included  Murder,  and  even  Adultery,  (m) — 
The  doclxine  is  juft  with  refpecT:  to  thofe 
Nations  that  obey  the  Law  ;  but  it  would  be 
furely  too  much  for  any  one  to  aiTume  the 
power  of  inflicting  death  (the  punifhment 
commanded  by  it)  upon  a  murderer  of  that 
Nation,  which,  like  our  Saxon  Ancejlors,  com- 
pounded the  injury  for  a  fum  of  money. — 
Still  lefs  could  it  be  expe&ed  that  a  man, 
whofe  very  religion  perhaps  admitted  of  a 

[m)  4  Inilitute  153.  Coke  there  goes  fo  far,  as  to  call 
even  Felony,  a  crime  againft  the  Law  of  Nations. — It 
would  be  needlefs  to  fhew  the  injuftice  of  punifhing  a 
Foreigner  (though  of  Europe)  for  a  crime,  of  whieh  he 
inight  know  nothing. 

2  community 
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community  of  Wives,  mould  know  he  was 
committing  a  crime,  in  merely  conforming  to 
his  cuftoms,  becaufe  other  \  Nations  chufe,  how- 
ever reafonably,  to  confider  it  as  a  breach  of 
their  Law. 

We  have  already  obferved,  [n)  that  fome 
authors  have  called  inceftuous  marriages,  in 
the  afcending  line,  a  breach  of  natural  right ; 
and  they  hold  alfo,  that,  according  to  natural 
right,  any  man  who  has  offended  againffe 
Nature,  may  be  punifhed  by  him  who  has 
not.  (0)  Now  the  Perfians  and  Affyrians,  as 
has  been  mentioned,  in  many  cafes,  not  only 
permitted,  but  held  the  offspring  of  fuch 
marriages  in  honour,  (p)  It  would  be  abfurd 
to  fay,  that  according  to  the  Law  of  all  the 
States  of  the  World  \  any  one  of  them  could 
juftly  punifh  the  Perfians  and  Affyrians  for 
thefe  ads,  however  abominable  ! 

(»)  Chap.  II. 

(0)  Grot.  D.  J.  B.  et  P.  2.  20.  3. 

{p)  "  Si  les  AfTyriens,  fi  les  Perfes,  ont  epoufe  leurs 
V  meres,  les  premiers  Pont  fait  par  un  refpecT:  religieux 
'<  pour  Semtramis ;  et  la  feconde  par  ce  que  la  Religion  de 
H  Zoroajire  donnoit  la  preference  a  ces  Marriages.,,— < 
JVIontefq.  De  L'Efp.  D.  Loix.  L.  26.  Ch.  14. 

From 
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From  all  that  has  been  faid,  a  very  eafy 
expofition  is  to  be  deduced  of  a  remarkable 
phrafe  of  the  Prefident  Montesquieu  ;  re- 
markable however  only  in  the  cafe,  that  his 
opinion  on  this  fubjecT:  is  different  from 
ours. 

When  he  fpeaks  of  any  Nation,  or  Set  of 
Nations,  as  the  Tartars,  and  others,  he  fays, 
their  Law  of  Nations  is  fo  and  fo  \  a  clear 
proof  that  he  thinks  there  are  different  laws 
of  Nations  exifting  in  the  World.  Thus, 
fays  he,  the  law  of  Nations  of  a  people  who 
are  yet  in  the  Shepherd  ftate,  has  for  its 
fubjecT,  what  among  more  civilized  people  is 
the  fubjecT:- of  municipal  inftitution.  [q)  The 
Law  of  Nations  objerved  hy  the  Tartars^  is  to 
dejiroy  wherever  they  appear  !   (r) 

The  anonymous  Commentator  of  Montef- 
quieu,  does  not  comprehend,  how  that  can 
be  the  Law  of  Nations,  which  profeffedly  is 
deftrucTive  of  all  Law.  But  the  anfwer  is 
plain ;  it  means,  that  thofe  people  who  are 

(q)  Efp.  des  Loix.  L.  18.  Ch.  12, 
{r)  Id.  Ch.  20. 

in 
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in  this  terrible  intercourfe  with  one  another, 
expeB,  and  know  that  it  will  be  thus  terrible  ; 
and  this  very  knowledge  and  expeffiation,  make 
it  Law.  In  the  fame  manner  as  the  Law  of 
Turkey*  which  vefts  every  thing  in  the  will 
of  the  Prince,  and  which  therefore  appears 
to  its  to  annihilate  all  Law  ;  is,  in  fail,  to  its 
Inhabitants^  the  Law  of  that  Country. 

"We  fee  then  the  effe<3:  of  Religion, 
Morals,  and  Government,  not  only  upon 
the  genius  and  laws  of  particular  people,  but 
upon  whole  Diftricls  of  the  Earth  ;  and  where 
there  are  fuch  oppofing  principles  acling  upon 
the  minds  and  conduct  of  different  Classes 
of  Nations,  it  is  in  vain  that  you  expe£l  them 
all  to  conform  to  the  fame  law  in  their  public 
intercourfe ;  equally  perhaps  in  vain  as  if 
you  expected  the  fpirit  of  every  Government, 
and  of  every  code  of  municipal  law,  to  be  the 
fame  throughout  thofe  States  which,  according 
to  us,  obey  the  fame  law  of  Nations.  When 
therefore  we  make  ufe  of  the  common  ex- 
preffions,  "  the  Law  of  Nations"  or  "  the 
**  whole  World"  they  are  feldom  to  be  taken 
in  the  extenfive  fenfe  which  is  implied  by 
tbofe  terms ;  but  always  writh  fuch  modifica- 
tions 
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tions  as  the  fubject  we  may  happen  to  be 
upon,  will  point  out  to  us.  Thus,  in  relating 
the  tranfadions  of  Indian  or  African  Empires, 
fuch  expreflions  would  merely  mean  the  law 
of  Indian  or  African  Nations  ;  and  the  Indian^ 
or  African  World ;  and  fo  alfo,  in  our  own 
daily  tranfadtions  in  Europe,  we  mean  by 
them  nothing  more,  than  the  law  of  the 
'European  Nations,  or  the  European  World. 


CHAP. 
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CHAP    V. 

HOW    DIFFERENT     CLASSES     OF     NATIONS     MAY     BE 
DISTINGUISHED. 

1AM  here  aware  of  a  very  natural  queftlon 
which  has  the  faireft  right  to  be  anfwered 
before  we  advance  farther. 

If  thefe  principles  are  true,  and  the  world  is 
really  fo  divided,  as  it  is  faid  to  be  ;  the  divifion 
no  doubt  ought  to  be  marked  and  clear  ; — 
and  as  every  Nation  affumes  the  right  of 
deciding  upon  the  law,  it  fhould  be  known 
beforehand,  what  Codes  particular  States 
obey,  in  order  to  prevent  an  unjuft  inter- 
ference. "We  may  therefore,  it  fhould  feem, 
be  fairly  called  upon  to  fhew  the  exacl:  dif- 
tinguifhing  line,  by  which  Nations  may  be 
faid  to  belong  to  this,  or  to  that  Clafs. 

It  muft  be  conferled  that  the  anfwer  to 
this,  is  not  without  its  difficulty  ;  for  as 
there  is  no  common  Sovereign  Legiflator  ;  no 
general  appellant  Jurifdiction ;  it  is  fcarcely 

poffible 
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polTible  to  point  out  with  exaclnefs,  (or  in- 
deed any  thing  approaching  to  it,)  what  are 
the  particular  States  that  are  held  bound  to 
obey  any  particular  Code.  From  what  has 
gone  before  however,  much  may  be  collected, 
which,  though  it  may  not  amount  to  abfo- 
lute  certainty,  will  at  lead  prove  to  us  a 
pretty  fure  guide  in  the  enquiry. 

For  example  ;  whenever  we  obferve  many 
different  Communities,  in  the  habit  of  mak- 
ing 'Treaties  and  Alliances  together  ;  of  hold- 
ing CongreJJes,  and  entertaining  ordinary  or 
rejident  EmbaJJies  at  one  anothers  Courts  ;  of 
appealing  to  each  others  Mediation ;  [a)  of 
deciding  their  differences  by  one  known  fettled 
rule  ;  (let  it  be  good  or  bad  ;)  or  of  carrying 
on  War  in  the  fame  mode,  (be  it  cruel  or 
lenient ;)  above  all,  when  we  fee  them 
governed  by  the  fame  cuftoms,  arifing  from 
climate  or  geographical  fituation,  and  bound 
together  by  one  common  Religion  ;  then,  may 
we  fairly  fuppofe  that  they  agree,  tacitly  or 

(a)  SeeMably  on.  the  mode  in  which  it  is  likely  that 
the  Turkifli  Empire  will  in  time  aflimilate  itfelf  with  the 
European  States. — Droit.  Pub.  ch.  5.  For  the  prcgrefs  of 
thefe  parts  of  the  law  in  Europe,  vide  infr.  chs.  x.  xiii. 

exprefsly, 
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exprefsly,    to  obey  the  fame    law    of   Na- 
tions. 

One  thing  is  decifive  ;  and  that  is,  when 
we  obferve  them  fearching  for  the  rule  of 
their  duty  in  the  fame  Codes  of  Juri/prudence9 
and  agreeing  to  pay  refpecT:  to  the  opinions 
of  the  fame  Writers ;  in  which  cafe,  it  is 
equal  to  abfolute  demonftration,  that  they  all 
come  under  the  government  of  the  fame 
Law.  (^) 

(b)  Hence  when  we  fee  a  Nation,  or  its  Minifter,  re- 
fufe  to  acknowledge  authorities  generally  received  by  other 
States ;  it  is  a  clear  fign,  that  it  means  no  longer  to  obey 
the  old  Law  of  Nations  :  in  other  words  that  it  means  to 
withdraw  itfelf  from  its  Set  or  Clafs.  We  mull  all  recol- 
lect the  correfpondence  between  t\ie  American  Govern- 
ment and  the  French  Envoy,  Genet.  Being  told  that  his 
proceedings  were  contrary  to  the  fpirit  of  the  doctrines  of 
Grotius  and  Vattel^  he  replied,  that  he  knew  nothing 
about  Grotius  or  Vattel,  but  that  his  conduct  was  con- 
formable to  the  doctrines  of  the  French  Conjlitut'ton.  This 
was  either  ignorance,  or  defign ;  if  the  one,  it  can  form 
no  cafe ;  but  if  the  other,  it  was  almoft  a  direct  notice 
that  the  French  meant  to  retire  from  the  obedience  they 
had  paid  to  the  Code  of  the  European  Law. — In  the  latter 
cafe,  therefore,  Genet  was  not  a  Fool,  as  he  has  been 
called,  but  merely  confident. 

Vol.  I.  M  With 
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With  us  in  Europe,  and  the  Nations  and 
Colonies  that  fpring  from  us,  this  has  long 
been  the  practice.  Things  for  the  mod  part 
are  fettled  and  underftood  :  the  fame  Laws  of 
War  and  Peace  ^  of  Treaties ^  and  Alliances^  are 
obeyed  ;  the  fame  Maxims  are  enforced  ;  the 
fame  Authorities  are  cited  ;  the  fame  Religion 
unites  us.  It  is  not  fo  with  other  Nations  5  and 
the  propofition  is  thus  demonftrated,  that  when 
we  fpeak  of  the  Law  of  Nations,  we  mean 
only  the  Nations  of  our  own  Set,  that  is,  of 

EuROPEo 

But  though  a  particular  number  of  States 
may  be  avowedly  within  the  pale  of  the  fame 
Law  ;  it  certainly  can  hardly  fail  to  happen 
that  there  may  be  others  barely  upon  the  verge 
cf  it ;  and  the  complexion  of  their  character, 
is  therefore  dark  and  doubtful.  Thefe,  may 
far  take  of  two  laws  at  the  fame  time ;  or  they 
may  abfolutely  be  under  the  control  of  one, 
with  the  reft  of  the  Nations  of  their  own  Clafs\ 
while  they  partially  adopt  the  other,  as  far 
as  it  regards  their  partial  intercourfe  with  the 
Nations  of  another  Clajs,  (c)     Such  States  as 

(c)  Per  imitationem  mutuam  populorum  fine  fpeciali 
confenfu  uno  tempore  facto. — Suarez.  Corollary  I.  cap, 
20.  1.  1.  De  leg.  ac  Deo,  &c» 

thefe. 
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thefe,  are  for  the  moft  part  bordering  upon 
one  another;  or  if  at  a  diftance,  connected 
in  fome  meafure  by  Trade  and  Navigation  ; 
and  fuch  States  may  be  deemed  to  be  in  a 
kind  of  Twilight  between  the  two  Laws. 

In  this  fituation,  the  Turkish  Empire 
feems  to  have  been  for  fome  time ;  governed 
no  doubt  in  its  intercourfe  with  the  Nations 
of  the  Eaft  and  South,  by  the  ferocious 
maxims  of  thofe  countries  ;  but  turning,  with 
a  manner  fomewhat  foftened,  to  a  connection 
with  the  States  of  the  Weftern  World,  (d) 

In  this  fituation  alfo  formerly,  the  Ruffian 
and  Polifh  Nations  continued,  before  they 
came  to  adopt  our  manners  and  maxims  in 
all  their  extent ;  and  as  it  was  comparatively 
late  before  this  happened,  they  have  fome- 
times  been  called  the  mere  Primi  Barbarorum. 

The  Ruffians  took  their  place  in  the  Euro- 
pean Republic   through  the  medium    of  the 

(d)  See  a  good  hiftorical  fketch  of  the  connexion  be- 
tween the  Porte  and  the  European  States  by  Treaty,  in 
Mably  Droit.  Public,  ch.  5. 

M  2  Greek 
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Greek  Empire,  having  embraced  Chriflianity 
in  989,  when  their  prince  Walodomir 
efpoufed  Anne  the  Sifter  of  the  Emperor 
Bafilius  Porphyrogenitus.  (e)  And  it  is 
not  impoffible  that  their  backward  ftate 
of  civilization  and  fraternity  with  the 
European  States,  might  be  owing  to  this, 
among  other  caufes ;  the  Greek  Empire, 
though  much  connected  from  fituation,  being 
different  in  manner,  character,  and  race,  from 
the  German  Nations,  (f) 

The  Pruflians  were  even  behind  them  in 
rank ;  and  their  entry  into  the  Clafs  which 
obey  the  European  Law,  was  probably 
marked  by  their  converfion  to  the  Chriftian 
Religion. 

So  late  as  the  thirteenth  century,  they  are 
defcribed  to   have  been  buried  in  the   moft 

(e)  Gibbon.  Decl.  &  Fall.  ch.  55.  Puffend.  Introd.  a 
l'hift.  Un.  1,  5.  ch.  2. 

(/)  It  was  the  opinion  of  Montefquieu  that  Religion 
degenerated  in  Ruflia  under  the  Greek  Emperors,  to  the 
low  ftate  in  which  it  continued,  till  Peter  the  Great 
renovated  the  whole  nation  in  Religious,  as  well  as  other 
matters.  (Grand,  et  Decadf  Rom.  ch.  22.) 

pro- 
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profound  depth  of  ignorance  and  idolatry. 
They  at  firft  lived  promifcuoufly  according  to 
tradition,  in  woods,  having  neither  manners, 
nor  order,  till  an  old  man,  named  Wayde- 
wut  taught  them  by  the  example  of  the 
Bees  the  neceflity  for  a  King.  He  himfelf 
was  the  firft  Sovereign,  and  in  extreme  old 
age,  offered  himfelf  a  voluntary  facrifice  to  the 
Gods  of  the  Country.  The  Knights  Templars 
made  holy  war  upon  them,  and  even  in  the 
thirteenth  century,  fuch  was  their  favagenefs, 
that  they  facrificed  thofe  that  fell  into  their 
hands,  to  their  Idols. 

By  that  time  however  the  feeds  of  Chrif- 
tianity  were  fown  among  them  ;  and  between 
the  zeal  of  Miffionaries,  and  the  fwords  of 
the  Knights,  they  quitted  their  ignorance  and 
entered  into  the  rank  of  the  nations  of 
Europe,  (g) 

How,  or  when  it  is,  that  a  people  in  this 
fituation  may  be  faid  with  accuracy  to  quit 

(g)  Puffend.  Introd.  a  Phift.  un.  1.  5.  ch.  1. 

M  3  their 
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their  own  Set,  in  order  to  enter  into  ano- 
ther ;  and  by  what  modes  and  gradations  it 
does  fo,  is  very  difficult  to  be  determined. 
In  general  however  we  may  obferve,  that 
the  fteps  have  been  very  gradual,  and  the 
manner  by  Treaty. 

Thus,  the  connection  between  Europe  and 
the  Mahometan  States,  feems  univerfally  to 
have  commenced  by  Negotiation,  and  Alli- 
ance. In  former  times,  their  mutual  re- 
lations were  folely  thofe  of  Enemies. — They 
exhaufted  themfelves  in  war  ;  they  made 
peace,  not  to  acquire  friends  in  one  another, 
but  merely  to  recruit  their  lofTes  ;  and  that 
which  firft  recovered,  was  the  firft  to  recom- 
mence hoftilities.  (/j)  But  the  weight  and 
impreffion  of  the  character  of  Charles  V. 
as  they  were  the  caufe  that  the  Syftem  of 
Europe  was  firft  reduced  to  fomething  like 
regular  principles  ;  fo  they  extended  them- 
felves beyond  the  bounds  of  European  Poli- 
tics, and  were  the  means  of  introducing  the 
Turkifh  power  into  the  Chrijlian  Confederacy. 

(b)  We  fhall  confider  this  fubjeft  more  at  large  when 
we  come  to  the  influence  of  Treaties  upon  the  European 
Law  of  Nations, 

2  It 
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It  was  the  more  effectually  to   balance  his 
fuperiority  of  confequence,  that  Francis  I. 
was  driven  to  encounter  the  religious  hatred 
of  many  of  his   fellow  Chriftians,  when  he 
fubmitted   (though  not  the  firft  as  has  fome- 
times   been  fuppofed)  to  enter  into  alliance 
with  the   Infidels  of  Conftantinople.      Long 
after  his  time  however,  the  Porte  was  fo 
ignorant   of  the   affairs  of  Europe,    that  till 
they  became  acquainted  with  the  power  and 
energy  of  Elizabeth's  character,  they  be- 
lieved England  to  be  a  province  of  France ;  (/) 
and   even  then,    accorded   privileges    to   the 
Dutch)    on  the  fuppofition  that    the   Belgic 
State  was  a  dependency  of  England,  (k)     For 
a  century  and  an  half  afterwards,  they  were 
but  little  known  except  to  their  old   enemies 
the  Venetians  and  Aujlrians^  and  were  vifited 
by  more  diftant  people,  as  the  Chinefe  or  Per- 
fians  are  vifited,  for  the  fake  of  commerce* 

It  may  be  fuppofed  therefore  that  little 
change  was  made  in  their  maxims  of  State, 
or  their  law  of  Nations  ;  and  accordingly,  the 

(/)  Birch.  Mem.  of  Eliz.  I.  36. 
(k)  Mably.  Droit,  pub.  ch.  5. 

M  4  moft 
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moft  flagrant  breaches  of  the  Law,  will 
generally  be  found  to  have  happened  in  our 
intercourfe  with  them. 

The  growth  however  of  the  power  of 
Rujjia  in  the  prefent  century,  and  the  confe- 
quent  neceffity  of  fupporting  the  Ottoman 
Intereft,  will  probably  be  the  means  of  their 
affimilating  more  clofely  with  ourfelves,  than 
ever ;  as  far  at  leaft  as  their  religious  preju- 
dices will  permit. 

By  Treaty  alfo,  the  Barbary  States  have  at 
length  been  induced  to  afliime  a  character  a 
little,  and  but  a  little,  more  conformable  to 
European  maxims.  Stipulations  are  inferted 
in  various  articles  of  Treaties  that  have  been 
made  with  them,  that  public  Minifters  fhall 
enjoy  the  protection  of  the  Laws  of  Nations  ; 
and  what  thofe  Laws  are,  we  are  forced 
actually  to  explain  to  them. 


We  have  been  the  more    particular  and 
elaborate,  poflibly  fo  as  to  have  become  pro- 
lix, upon  this  important  part  of  the  fubjecT:  ; 
i  becaufe 
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becaufe  though  the  arguments  for  our  Syf- 
tem  are  fufficiently  obvious  to  any  one  who 
attends  ferioufly  to  them  ;  yet  they  have  not 
only  never  till  now  been  colle&ed  into  one 
broad  point  of  view,  but  are  a&ually  not 
often  to  be  collected,  except  by  implica- 
tion. 

No  one  has  yet  laid  it  down  in  a  clear, 
ample  and  precife  manner  that  the  Laws 
which  are  the  objefts  of  our  enquiry  are  not 
the  Laws  of  the  World  ;  of  courfe  no  one 
has  yet  examined,  how  far  they  obtain  with 
particular  Nations ;  or  how  far  attention 
ought  to  be  paid  to  the  circumftance  of  their 
obeying  another  Code. 

And  here  we  fhall  take  our  leave  of  the 
general  fubjecl:,  having  demonftrated  as  far 
as  we  are  able,  the  neceffity  in  all  fpecula- 
tions  concerning  the  Law  of  Nations,  for 
confining  what  we  fay  to  fome  one  par- 
ticular Class  of  them,  as  they  are  united 
together  under  fimilar  principles  of  aftion, 
and  fimilar  calls  of  thought. 

The 
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The  chronological  account  of  the  law}  as 
we  ourfelves  have  obeyed  it  in  Europe  ;  the 
ftrange  ideas  that  were  formerly  entertained 
of  it,  generated  by  various  local  and  impor- 
tant circumftances  ;  the  gradual  changes,  (and 
the  caufes  of  them)  which  took  place  in  thofe 
ideas  ;  together  with  the  laft  improvements 
that  were  given  to  them,  fo  as  to  elevate  the 
Law  into  the  rank  of  the  fciences,  will  be  ex- 
plained at  large  in  the  following  chapters. 


CHAP, 
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CHAP.    VL 

THE    HISTORY  OF  THE    LAW  OF    NATIONS    IN    EUROPE 
AS    OBSERVED    BY    THE    GREEKS    AND    ROMANS. 

1  SHALL  not  detain  the  reader  by  enquir- 
ing what  Savages  were  the  firft  who  peopled 
the  forefts  of  Europe,  or  examining  the 
Hate  of  the  intercourfe  of  wandering  Bar- 
barians, who  had  no  political  importance, 
and  little  political  communication.  In  the 
earlieft  hiftory  of  this  remarkable  quarter  of 
the  Globe,  two  celebrated  and  interefting 
Classes  of  people  prefs  forward  upon  our 
obfervation,  fo  far  fuperiour  to  all  others, 
that  they  divert  us  from  the  reft,  and  entirely 
abforb  our  attention.  Thefe  are  the  famous 
nations  of  Greece  and  Italy,  the  laws  of 
whofe  intercourfe  once  known,  we  have  lit- 
tle occafion,  as  far  as  it  concerns  our  fubjecT:, 
to  enquire  into  thofe  of  cotemporary  States, 
They  led  and  domineered  in  the  politics  of 
the  world ;  the  mightieft  Nations  bowed  down 
before  them,  and  took  their  ideas  and  their 
tone,  from  their  will  or  example.  They  were 

equally 
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equally  celebrated  in  arts,  and  in  arms ;  they 
penetrated  the  depths  of  Science  ;  they  ana- 
lyfed  the  whole  mind  of  Man  ;  and  all  that 
the  unqflifted  genius  of  Humanity  could  attain 
to,  they  made  their  own  in  a  manner  as 
rapid,  as  it  was  almoft  miraculous. 

One  thing  however  was  wanting  to  the 
perfection  which,  had  they  poflefTed  it,  they 
would  probably  have  acquired  :  and  that  was, 
the  knowledge  of  the  doftrines  of  a  Religion, 
which  whatever  may  be  its  points  of  con- 
troverfy,  has  had  the  uniform  effeCt,  where- 
ever  it  has  taken  root,  of  producing  a  more 
equitable  notion  of  things,  and  a  milder 
fyftem  of  manners. 

Accordingly,  from  the  want  of  this  great 
advantage,  we  may  obferve  that  the  People 
in  queftion,  while  they  were  in  the  firft  fcale 
of  eminence  in  almoft  all  other  refpe&s,  fall 
far  fhort  of  their  pofterity  in  their  ideas  of 
the  Law  we  treat  of.  The  want  of  a  prin- 
ciple fufficiently  binding  in  their  fchemes  of 
Morality,  had  a  palpable  efFedt  upon  their 
characters  in  private  life;  and,  as  might 
be  expected,    it  transferred   itfelf    into    the 

fpirit 
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fpirit  of  their  Law  of  Nations.  However  there- 
fore we  may  be  accuftomed  to  hear  of  their 
politenefs,  their  arts,  their  refinements  in 
elegance,  or  their  knowledge  of  Laws ;  we 
find  upon  enquiry,  that  their  politenefs,  while 
it  fharpened  their  underftandings,  had  no 
efFecl:  upon  their  hearts  ;  that  their  refine- 
ments were  for  the  moft  part  fenfual ;  and 
when  we  come  to  contemplate  the  general 
fcope  of  their  Laws  of  War  and  Peace,  they 
'will  be  found  too  often  to  refemble  the  Bar- 
barians they  defpifed. 

One  of  the  moft  ftriking  Laws  of  the 
Romans -,  is  that  by  which,  inftead  of  con- 
fidering  every  man  as  a  fellow  creature  be- 
tween whom  and  themfelves  there  was  an 
implied  alliance  ;  he  was  deemed  a  Being  to 
whom  they  were  abfolutely  indifferent,  and 
with  whom  there  was  hardly  more  connec- 
tion than  with  the  brutes  of  the  earth  :  Info- 
much  that  though,  (to  ufe  the  words  of  the 
Law)  when  there  was  no  treaty  of  friendfhip 
with  any  particular  Nation,  it  was  not  on 
that  account  confidered  as  an  Enemy ;  yet 
if  any  thing  mutually  fell  into  the  hands  of 
each  other,  it  became  lawful  prize  \  fo  that 

even 
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even  if  a  Citizen  of  either  State  came  within 
the  territory  of  the  other,  he  might  lawfully 
be  reduced  to  Slavery,  (a)  and  it  was  there- 
fore one  of  thofe  cafes  in  which  the  right  of 
Poftliminium  had  place,   {b) 

The  whole  genius  of  their  character,  and  of 
their  very  language,  was  of  a  fimilar  caft,  and 
the  word  which  fignified  Stranger,  was  the 
fame,  both  among  the  Greeks  and  Romans, 
with  that  which  in  its  original,  denoted  an 


.  (a)  Si  cum  gente  aliqua,  neque  amicitiam,  neque  hofpi- 
cium,  neque  foedus  amicitiae  caufa  factum  habemus  -,  hi 
hoftes  quidem  non  funt  -,  quod  autem  ex  noftro  ad  eos  per- 
venit,  illorum  fit :  Et  liber  homo  nofter  ab  els  captus^fervus 
fit,  et  eorum.  Idemque  eft  fi  ab  illis  ad  nos  aliquid  perve- 
niat.    Hoc  quoque  igitur  cafu,  Poftliminium  datum  eft. 

Dig.  L.  49.  Tit.  15.  L.  3. 

(b)  The  right  of  Poftliminium  is  that  by  which  any 
Citizen  of  one  State,  taken  in  War  by  another,  and  releafed 
from  captivity,  re-enters  the  Threjhold  of  his  Country  and 
fucceeds  to  the  enjoyment  of  every  thing  which  he  would 
have  enjoyed,  had  he  never  been  abfent.  The  genius  of 
this  Roman  Law  therefore  confiders  all  Mankind,  whom 
they  had  not  made  their  Friends  by  Treaty,  as  a  kind  of 
Enemies  ;  who,  though  they  do  not  openly  attack  them,  are 
perpetually  lying  in  wait  for  them  at  home. 


Enemy. 
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Enemy,  (c)  Among  the  former  people,  every 
one  who  did  not  fpeak  their  language  was 
ftigmatized  with  the  name  of  barbarian  ; — - 
ffaGat<xr,  meaning  literally,  one  who  pro- 
nounces a  language  with  an  improper  accent. 
This  however  would  not  be  fo  remarkable, 
was  it  not  for  the  curious  rights  which  they 
affumed  to  themfelves  over  thefe  0*  £ufi*foiy 
who  were  fo  unfortunate  or  fo  inferior,  as  to 
inhabit  other  Countries  than  their  own.  One 
of  the  greateft  of  their  Philofophers,  who 
carried  the  reach  of  human  intellect  as  high 
as  it  well  could  go,  afferted  that  Strangers 
were  Slaves  by  nature  ;  might  be  confidered 
as  beafts  of  chace,  and  fairly  hunted  down ; 
and  another  in  conformity  with  this,  gives  it 
as  the  opinion  of  his  Anceftors,  that  of  all 
wars,  thofe  are  moft  neceffary  and  juft,  which 

(c)  Hoftis  apud  Antique^  Peregrinus  dicebatur. 

Pomp.  Feftus. 

So  alfo  Cicero — "  Hoftis  enim  apud  majores  noftros  is 
idicebatur,  quern  nunc  Peregrinum  dicimus.  Indicant  duo- 
decim  Tabulae,  Aut  Status  dies  cum  bojie.  Itemque,  Ad- 
yerfus  Hoftem  aterna  aucloritas, 

DeOffic.  L.  1.  Chap.  12. 


are 
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are  made  by  Men  againft  wild  beafts ;  and 
next  to  them,  thofe  which  are  made  by  the 
Greeks  againft  Strangers  ;  u  who,"  fays  he, 
<c  are  naturally  our  Enemies,  and  for  whom 
"  we  are  perpetually  laying  fnares."  (d) 

Thefe  opinions  may  ferve  to  explain  fe- 
veral  of  their  tranfa&ions  which  have  been 
defervedly  confidered  as  difgraceful  to  them  ; 
and  among  the  reft,  the  fhameful  treatment 
of  the  Ambafladors  of  Darius,  by  the  two 
moft  renowned  of  their  Republics,  which  has 
been  thought  by  fome  to  have  been  the  mere 
efFeft  of  the  turbulent  fpirit  of  the  Athenian 
Democracy  and  a  direft  violation  of  the  Law 
of  Nations,  (e)  Poffibly  however,  it  was  not 
fo  much  an  infraction  of  Law,  as  a  compli- 
ance with  the  prejudices  above  mentioned, 
which  taught  them  another  fort  of  fyftem  to 
be  obferved  towards  Strangers,   (f) 

In 

(d)  Ariftot.  Polit.  L.  i.  C.  8.  &Ifocrat.  Orat.  Panathen. 
See  Grotius'  Remarks.  D.  J.  B.  k  P.  2. 20. 40.  3. 

{e)  Rollin.  Hift.  Anc. 

(/)  It  is  remarkable  that  Xerxes,  Barbarian  as  he  was, 
fhewed  he  underftood  the  Laws  of  humanity  better  than  the 
Spartans  themfelves.  That  people  conceiving  themfelves 
under  the  indignation  of  Talthybius  for  their  treatment  of  a 

Character 
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In  the  earlier  ages  of  their  hiftory,  the  pro- 
feflion  of  Piracy  was  fo  far  from  being  held 
difhonourable*  that  it  was  publickly  avowed  ; 
and  fo  late  as  the  time  of  Tarquin  at  Rome  ; 
above  four  hundred  years  after  the  age  of 
Lycurgus,  and  cotemporary  with  Solon  and 
Pififtratus,  (when  the  Athenians  are  faid  to 
have  had  both  Tragedy  and  Comedy  among 
them,  and  Greece  might  therefore  be  thought 
to  have  affumed  a  more  civilized  form ;)  the 
Phoceans,  on  account  of  the  fterility  of  their 
foil  were  forced  to  exercife  Piracy,  a  pro- 
feffion  which  according  to  the  hiftorian  was 
in  thoje  times  held  honourable,  (g) 

But  whatever  might  be  their  opinions  re- 
fpe&ing  the  rights  of  Strangers,  their  cuftoms 
with  refpecT:  to  one  another  were  hardly  lefs 

Character  fo  facred  as  that  of  an  AmbafTador;  delivered  up 
two  of  their  Citizens  as  an  expiatory  Sacrifice  to  the  Suc- 
ceflbr  of  the  Perfian  Monarch ;  who,  out  of  magnanimity, 
fays  Herodus,  declined  following  the  bad  example  of  the 
Spartans. — Herod.  L.  7.  C.  136. 

(g)  Plerumque  etiam  latrocinio  maris,  quod  illis  tem- 
poribus,  (Tarquinii  Regis)  gloria  habebatur^  vitam  tolc- 
wbant. Juft.  Hift,  L.  43.  C.  3.  N.  5. 

Voju  I.  N  ferocious. 
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ferocious.  The  cruelty  of  their  Laws  of  War 
is  well  known ;  and  inftances  of  it  might  be 
multiplied  upon  one  another,  which  would 
fill  the  more  humane  European  of  modern 
times  with  horror.  The  Slaughter  of  Pri- 
foners  in  cold  blood  ;  the  execution  of  Gene- 
rals after  unfortunate  warfare ;  (a  humbled 
State  which  commands  the  lenity  and  com- 
panion of  Chriftian  Enemies  ;)  the  hardfhips 
of  perpetual  Slavery  ;  the  abfolute  annihila- 
tion of  Cities  ;  the  wanton  punifhment  of 
Hoftages  ;  the  bloody  perfonal  revenge  often 
taken  upon  Enemies,  only  for  having  per- 
formed their  duty  well  ; — thefe  are  the  points 
moft  eminent  in  the  hiftory  of  their  public 
intercourfe  together.  * 

Examples  of  this,  have  already  often  been 
feleded  by  others ;  nor  is  it  neceflary  for 
thofe  acquainted  with  the  Grecian  ftory  to 
enumerate  them.  It  will  not  however  be  im- 
proper to  bring  to  their  recollection,  the 
ftrange  inconfiftency  of  character  in  the 
Athenians,  who  were  reckoned  the  moft  po- 
lifhed  people  of  Greece,  which  marked  them 
in  the  courfe  of  their  wTars.  When  about  to 
attack  Scione,  Mehsy  and  Mytelene,  they  paji  a 

mote 
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•vote  to  deftroy  all  the  inhabitants  of  the 
former  place  who  were  above  the  age  of  pu- 
berty ;  in  the  two  latter,  all,  without  ex- 
ception. 

During  the  courfe  of  the  Peloponnefian 
war,  the  Spartans  and  Corinthians  having  fent 
an  Embafly  through  Thrace  into  Perfia  ;  the 
fon  of  the  Thracian  King  was  prevailed  upon 
to  feize  the  Ambafladors  and  deliver  them 
to  the  Athenians.  Thefe  unfortunate  men, 
cloathed  with  a  character  univerfally  and  uni- 
formly held  facred,  by  the  mod:  ignorant  Na- 
tions, were  put  to  death  without  trial,  by  a 
Decree  of  a  People  efteemed  the  moft  en- 
lightened of  their  time,    [h) 

It  is  wonderful  to  obferve  fuch  a  people  in 
the  fame  war,  calmly  voting  in  full  aflembly 
thofe  acts  of  inhumanity  which  fo  much  dis- 
grace them.  Had  they  been  committed  ia 
hot  blood,  or  with  arms  in  their  hands,  much 
might  be  faid  for  them  ;  but  in  general,  when 
a  place  which  had  Hood  a  fiege,  was  un- 
happy enough  to  be  reduced  to  furrender; 

(h)  Thucyd.  L.  2.  C,  67. 

N  2  the 
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the  ferocious  populace  were  formally  fum- 
moned,  in  Athens  itfelf,  to  difpofe  of  their 
Captives ;  and  the  unhappy  men  commonly 
became  vidlims  to  the  avowed  maxims    of 
their  Law. 

In  this  manner  it  was  that  the  (Eginetans, 
brought  in  captivity  from  Thyraea  in  Laconia 
to  Athens,  were  all  of  them  executed  in  cool 
blood.  Nor,  as  might  be  expefted,  did  they 
here,  or  in  a  variety  of  other  instances,  do 
any  thing  not  warranted  by  the  example  ojf 
their  enemies.  The  Spartans  at  the  furrender 
of  Platcea^  purfued  the  fame  bloody  maxims, 
and  revenged  themfelves  after  the  battle  of 
(Egos  Potamos,  by  executions  equally  as  bar- 
barous and  unjuftifiable,  as  thofe  ordered  by 
their  inhuman  rivals.  Through  the  whole 
progrefs  of  the  war  indeed,  the  fame  fpirit  is 
to  be  difcovered  ;  and  wherever  the  Merchant 
Ships  of  Enemies  or  even  neutral  Powers 
were  met  with,  the  ufual  mode  was  to  put 
the  crews  to  death. 

Slavery   was    univerfally   allowed   among 

them,  and  a  more  difgufting  pifture  than  that 

which  it  prefents  to   us,  is   fcarcely  to  be 

met  with. 

The 
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The  circumftances  indeed  which  attended 
XheLacedamonian  Slavery,  are  fhocking  beyond 
conception  ;  nor  of  all  the  examples  of  cruelty 
and  wickednefs,  which  ftain  and  difgrace  the 
annals  of  mankind,  can  any  thing  be  found 
more  horrid,  or  more  revolting  to  nature  than 
the  Kfvfriu,  or  fecret  Law  of  the  Spartans.    By 
this,  when   the  Helotce    or  Slaves,  became 
fo.  numerous   as  to  give  umbrage   to   their 
Matters,  it  was  allowable  to  thin  them  by 
death,  and  that  in  a  manner  the  moft  mi- 
ferable,  on  account  of  the  apprehenfion  of  it 
in  which  they  muft  always  have  lived.   Some 
of  the  ableft  of  the  young  Men  were  diC- 
patched   privately  into  the   country,   armed 
with  daggers  and  taking  with  them  a  little 
neceflary  provifion.     Thefe,  in  the  day  time, 
hid  themfelves  in  the  Thickets  and  Clefts,  and 
in  the  night  iffued  out  into  the  highways,  and 
murdered   all   the  Helots   they  could    light 
upon.     Sometimes  however   they  fet   upon 
them  in  the  day,  while  at  work  in  the  fields, 
and  thus  in  the  very  act  of  procuring  pro- 
vifion for  their  Matters.  (/) 

(i)  Potter's  Antiq.  1.619* 

u. ».  N  3  Such 
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Such  barbarous  actions  however,  though 
they  may  give  a  fhock  to  our  compaffion,  do 
not  move  our  wonder  or  indignation,  fo  much 
as  thofe  deliberate  violations  of  reafonable  and 
natural  juftice,  which  we  might  have  ex- 
peeled  any  where  but  in  that  country  which, 
from  the  number  and  eminence  of  its  philo- 
fophers,  ought  to  have  been  nicely  accurate 
in  it's  maxims  concerning  right.  "  It  ap- 
pears," fays  a  modern  author,  who  has  ably 
delineated  their  policy  and  hiftory?  "  to  have 
been  very  generally  held  among  the  Greeks 
of  that  age,  that  Men  were  bound  by  no 
duties  to  each  other  without  fome  exprefs  Com- 
fatl"  The  property  of  Foreigners  might  be 
any  where  feized,  and  themfelves  condemned 
to  flavery,  or  even  put  to  death  without  any 
breach  of  human  Law  ;  and  fo  far  from  any 
breach  of  divine  Law,  that  prayers  were  ad- 
dreffed  to  the  Gods  for  favour  and  affiftance 
in  the  commiffion  of  fuch  violences. 

Thofe  connected  with  them  by  focial  com- 
pact they  defcribed  by  a  term  peculiar  to 
themfelves,  Enspondi;  meaning  originally, 
perfons  with  whom  they  had  poured  wine  to 
the  Gods,  as  a  proof  of  their  Compact.  Thofe 

whQ 
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who  had  forfeited  their  claim  to  the  benefit 
of  this  fort  of  alliance,  were  called  Ecspondi, 
that  is,  Out  of  CompacJ,  or  Out-laws.  Upon 
the  furrender  of  Platcea  to  the  Spartans,  the 
Commiffioners  of  the  latter  determined  that 
their  prifoners  were  Ecspondi  ;  they  were 
afked  one  by  one,  whether  in  the  prefent  war 
they  had  done  fervice  to  the  Lacedemonians  ; 
and  anfwering  in  the  negative,  they  were  fe- 
verally  led  afide  and  put  to  death  to  the  num- 
ber of  two  hundred  Platceans  and  twenty-five 
Athenians,  (k) 

We  may  here  obferve  a  remarkable  fimi- 
larity  between  this  mode  of  proceeding  and 
that  of  the  Commiffioners  of  the  French  Con- 
vention, towards  thofe  of  their  own  Nation 
taken  in  war,  whom  they  condemn  (and  in 
this  they  are  not  inconfiftent)  as  guilty  of 
Treafon,  In  fuch  tranfactions  therefore,  the 
Greek  Law  of  Nations  confidered  the  Subjects 
of  one  State  in  open  hoftility  with  another,  in 
the  fame  point  of  view,  as  modern  Nations 
confider   thofe   that   are  guilty » of  Treafon  \ 

(*)  Mitford's  Hift.  of  Greece,  C.  15,  S.  7. 

N  4  which, 
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which,  as  there  was  no  allegiance  due,  was 
the  fummit  of  Injuftice. 

So  much  then  for  the  Greek  Law  of  Na- 
tions ;  we  will  now  turn  to  the  Romans,  who, 
it  mult  be  confeffed,  prefent  to  us  a  picture 
fomewhat  more  regular. 

Many  of  their  Inftitutions,  as  well  as  many 
facts  of  their  Hiftory,  prove  to  us  that  they 
went  far  beyond  their  rivals,  in  this  Science. 
Nor  can  it  be  faid  that  they  improved  upon 
the  Grecian  Law,  fo  much  as  that  they  had  an 
original  one  of  their  own,  fuperior  to  the 
other  in  regularity  and  equity. 

So  early  as  in  the  hundred  and  fourteenth 
year  of  their  State,  when  Ancus  Martius 
is  faid  to  have  begun  his  reign  ;  a  Ceremony 
was  inftituted  among  them  which  would  do 
honour  to  the  wifeft  and  mod  polifhed  of  the 
modern  Nations  ;  I  mean  their  famous  mode 
of  declaring  War.  That  Prince  is  defcribed 
by  Livy  as  of  a  genius  between  that  of  Ro- 
mulus, and  Numa ;  and  as  the  latter  foftened 
the  rugged  minds  of  his  new  People  by  the 
Ceremonies  of  Religion  ;  So  Martius  wifhed 
to  temper  their  Valour  with  Juftice,  by  the 

inftU 
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inftitution  of  Ceremonies  in  War.  Whenever 
therefore  the  State  had  caufe  of  complaint 
againft  another,  a  Herald,  called  the  Pater 
Patratus,  or  Chief  of  the  College  of 
Heralds,  was  firft  fent  to  the  frontiers  of  the 
offending  Nation  to  demand  redrefs  ;  and  if 
within  thirty-three  days,  juftice  was  not  done, 
then,  and  not  till  then,  they  were  to  be  con- 
fidered  as  Enemies  and  purfued  with  fire  and 
fword.  Notice  of  this  even  was,  after  all,  to 
be  given,  by  the  return  of  the  fame  Herald  to 
the  Frontiers  and  calling  a  Javelin  into  the 
hoftile  Territory.  (/) 

So  much  generofity  in  an  infant  and  pre- 
carious Nation,  promifed  many  interefting  and 
magnanimous  actions  in  the  courfe  of  their 
Hiftory  afterwards  ;  and  accordingly,  without 
meaning  to  go  into  the  comparifon  of  their 
examples  of  patriotifm  with  thofe  of  Greece, 
we  fhall  not  be  far  wrong  in  faying  that  they 
exhibit  much  greater  inftances  of  regular  Law, 
in  their  intercourfe  with  foreign  Nations. 
Thefe  are  for  the  moft  part  fo  well  known, 
that  it  would  be  unneceffary  as  well  as  te- 
dious to  dwell  on  them  ;  many  of  them  how- 

(/)  Tit,  Liv.  L.  1.  C.  32. 

ever 
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ever  ought  on  this  occafion  to  be  fet  forth, 
as  it  proves  them  to  have  had  very  ftrong  and 
fuperiour  ideas,  of  the  duties  which  Nations 
owe  to  one  another.  Some  of  them  indeed 
will  for  ever  form  the  bafis  of  many  modern 
queftions ;  As  the  tranfaction  of  Post  humus 
with  the  Samnites,  the  celebrated  epoch  of 
the  Caudine  Forks.  The  difavowal  of  this 
General's  conduct  by  the  Senate  ;  their  ofFer 
to  fend  him  back  ;  the  refufal  of  the  Samnites, 
and  the  confequent  arguments  on  both  fides, 
(m)  furnifh  the  matter  for  the  very  interefting 
and  important  part  of  modern  Jurifprudence, 
called  the  Sponsio,  about  which  there  are 
{till  various  opinions,   (n) 

Their  notions  alfo  of  military  Law,  in  re- 
gard to  foreigners,  went  in  fome  refpe£ts  as 
far  as  our  modern  refinements.  There  are, 
fays  Cicero,  certain  duties  to  be  complied 
with  even  towards  thofe  who  have  injured 
you  i  and  in  punifhing,  "and  avenging,  there 
is  a  particular  mode  to  be  obferved,  which 
gives  rife  to  the  Laws  of  War.  (o) 

{m)  Vid.  Cicer.  de  Offic.  L.  I.  C.  1 1. 

(n)  See  Vattel.  2.  14.  209. 

(9)  Cicer.  de  Offic,  L.  1.  G.  n. 

Amongft 
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Amongft  thefe  Laws  it  feemed  to  be  laid 
down,  that  no  Roman  could  fight  even  for 
his  Country  without  a  Commiffion  ;  which  in 
all  refpedls  is  fimilar  to  the  modern  notions, 
that  thofe  who  fo  fight  may  be  punifhed  as 
Robbers  (p) 

In  compliance  with  this  therefore,  when 
the  younger  Cato  was  difmifled  by  Pompilius 
from  his  Province,  with  the  reft  of  the  Officers 
of  his  Legion,  and  wifhed  to  remain  behind 
for  the  reft  of  the  Campaign ;  his  Father  wrote 
to  Pompilius^  defiring  him  to  adminifter  the 
military  Oath  to  his  Son,  de  novo ;  as  the 
Legion  in  which  he  had  ferved  was  no  longer 
under  his  command. 

The  letter  alfo  to  his  Son,  lays  it  down 
jhat  it  was  contrary  to  Law  for  one  not  a 
Soldier  to  fight  with  an  Enemy,   (q) 

The  fpirit  of  the  reft  of  their  Laws  of  War, 
was  generally  of  the  fame  regular  caft ;  we 
pught  not,  fays  Ca  mill  us,  (at  a  time  when 

(p)  Vattel.  D.  des  G.  L.  3.  S.  226. 
(q)  Negat  enim  jus  efle,  qui  miles  non  fit,  pugnare  cum 
Jipfte, lb. 

their 
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their  civilization  was  comparatively  back- 
ward) to  afpire  fo  much  at  vi&ory,  as  to  en- 
deavour to  avoid  the  infamy  of  obtaining  it 
by  bafe  means ;  (r)  and  one  of  their  earlieft 
maxims  was,  that  they  fhould  wage  war  with 
not  more  valour  than  juftice.  (s) 

It  was  a  compliance  with  thefe  principles 
that  gave  birth  to  many  of  their  moft  virtu- 
ous, if  not  their  moft  brilliant  a&ions !  that 
Clelia  was  fent  back  to  Porfenna  ;  that  Regulus 
returned  to  Carthage ;  and  thofe  who  treated 
of  an  exchange  of  prifoners  after  the  battle  of 
Cannce,  to  Hannibal;  that  Fabricius  refufed  to 
aflaffinate  Pyrrbus ;  and  Camillus^  to  receive 
the  children  of  the  Falifcu 

A  fenfe  alfo  of  the  neceffity  of  enforcing 
fuch  dodtrine  upon  others,  produced  from 
them  many  feverities  toward  foreign  Nations ; 
and  the  utter  deftru&ion  of  one  of  the  nobleft 
Cities  of  Greece  was  profefledly  the  con- 
fequence  of  her  having  infringed  the  rights  of 
Ambafladors. 

(r)  Plutarch.  Vit.  Camill. 

(j)  Juftique  ea,  non  minus  quam.  forte  didicimus  ge- 
nere.— Liv.  L/5,  C,  27^ 

Thefe 
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Thefe  rights  themfelves  formed  one  of 
the  moft  remarkable  features  of  their  Law, 
and  are  defervedly  celebrated  as  being  better 
underftood  by  them  than  by  any  of  the 
antient  Nations.  Indeed  the  very  exiftence 
among  them  of  a  College  of  Heralds,  to  prefide 
over  and  expound  rules,  exprefsly  drawn  up 
for  their  conduct  toward  foreigners,  befpeaks 
them  a  People  far  advanced  in  the  Law  of 
Nations  confidered  as  a  fcience. 

With  all  their  fuperiority  however,  they 
gave  into  the  rugged  notions  which  the  want 
.of  a  milder  religion,  and  confequently  a  more 
equitable  fyftem  of  morality,  made  them  ima- 
gine nothing  more  than  juft ;  and  though 
they  pofleffed  magnanimity  beyond  moft 
others,  yet  they  were  generally  cruel,  and  in 
many  refpe&s  ungenerous. 

Of  this,  the  whole  plan  and  fcheme  of  their 
Triumphs  are  an  example.  To  deprefs  an 
enemy  in  his  fpirit  and  pride  of  mind,  (the 
only  confolation  he  has  left,  when  his  ftrength 
and  his  power  are  annihilated ;)  To  debafe 
and  mock  his  condition  becaufe  we  fear  it  no 
longer;  To  exhibit  him  to  a  gazing,  fero- 
cious, 
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cious,  and  fometimes,  defpicable  multitude  £ 
an  example  of  the  uncertainty  of  fate,  or  per- 
haps (what  is  infinitely  worfe  for  his  own 
feelings)  of  mifconduft,  and  perfonal  im- 
becility; is  furely  to  add  infult  to  injury,  and 
to  fharpen  unneceflarily  the  flings  of  mif- 
fortune.  Yet  to  do  this,  was  the  higheft  am- 
bition, and  almoft  the  higheft  reward  of  a' 
Roman  General.  The  captives  of  his  arm 
were  led  a  miferable  inftance  of  fallen  gran- 
deur, behind  his  Chariot  Wheels  ;  and  the 
higher  their  rank,  their  power,  or  their  cha- 
rafter,  the  greater  the  triumph  of  their 
inexorable  Conqueror.  Death  itfelf  by  the 
Executioner  in  prifon,  was  even  fometimes 
the  clofing  fcene  of  this  inhuman  fpedacle ;  a 
punifhment  which  after  fuch  humiliations, 
was  rendered  furely  lefs  than  ever  neceffary, 
either  as  a  matter  of  policy,  or  revenge.   (/) 

The 

(t)  The  following  animated  paffage  from  the  Speech  of 
Vibius  Virius  againft  the  Romans,  will  fufficiently  prove 
to  us  the  favage  inhumanity  of  their  proceedings  towards 
prifoners.  "  Cruciatus  contumeliafque  quas  fperat  hoftis, 
"  dum  liber,  dum  mei  potens  fum,  effugere  morte,  praeter- 
cc  quam  honefta,  etiam  leni,  pofTum.  Non  videbo  A  pp. 
<c  Claudium  &Q^Fulvium  viftoria  infclenti  fubnixos ; 
"  neque  vin&us  per  Urbem  Romam,  triumphi  fpectaculum 

«  trahar, 
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The  utmoft  ravage  and  bloodieft  conduct  in 
open  and  doubtful  war,  is  perhaps  more  fup- 
portable  than  fuch  a  fyftem.    (#) 

Nor  were  they  lefs  free  from  reproach, 
when  fharpnefs  of  mind,  rather  than  ftrength 
of  arm,  was  neceffary  for  their  intereft ;  when, 
for  example  they  came  to  negotiate,  to  make, 
and  to  interpret  Treaties.  They  here  exhibit 
inftances  of  chicanery,  any  thing  but  con- 
fiftent  with  that  magnanimity  and  force  of 
foul,  which  were  peculiar  to  them  on  other 
occafions.  Of  this,  nearly  the  whole  of 
the  third   Punic  War,  particularly  their  lafl 

"  trahar,  ut  delude  in  carcere^  aut  ad  palum  deltgatus^ 
<c  lacerato  virgis  tergo,  cervicem  fecuri  Romans  Subjiciarn. 

Liv.  L.  26.  C.  13. 

(u)  See  Plutarch's  account  of  the  Triumph  of  Paulus 
CEmilius.  After  the  greatefr.  difplay  of  acquired  riches, 
there  came,  fays  he,  the  king's  Children  led  captives, 
and  with  them  a  train  of  Nurfes,  Mailers,  and  Governors, 
who  all  wept  and  ftretched  forth  their  hands  to  the  Spec- 
tators, and  taught  the  little  infants  to  beg,  and  intreat  their 
companion.  After  thefe  came  Perfius  himfelf,  clad  all  in 
black.  He  looked  like  one  altogether  aflonifhed  and  de- 
prived of  reafon  through  the  greatnefs  of  his  misfortunes. 

Prut,  in  Vit.  P.  CEmii. 

Perfius  afterwards  deftroyed  himfelf  in  prifon. 

2  tranf- 
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tranfaclion  with  Carthage  ;  and  the  quibble  of 
Quint.  Fabius  Labeo,  to  deftroy  the  Fleet 
of  Antiochus,  are  memorable  examples,  (v) 

The  whole  courfe  of  their  hiftory  indeed, 
marks  them  a  people  determined  to  purfue 
their  own  great  object,  of  dominion,  by  every 
mode,  generous  or  fubtile.  They  were  as 
crooked  in  the  cabinet,  as  they  were  ener- 
getic in  the  field ;  and  the  conduct  of  the 
Senate  for  ages  together,  has  been  celebrated 
as  a  mafterpiece  in  politics,  in  a  fenfe  even 
Machiavellian* 

I  do  not  mean  to  fay  that  the  inftances 
which  may  be  felefted  from  their  hiftory,  of 
bad  faith,  and  improper  interference  in  the 
affairs  of  other  Nations  ;  of  open  violation  of 
the  rights  of  neutral  powers ;  and  of  public 
plunder  and  robbery  which  every  where  cha- 
racterize them,  (w)  were  not  often  blamed 

(v)  Antiochus  being  defeated  by  that  General,  agreed  to 
give  up  to  him  one  half  of  bis  Fleet  The  manner  in  which 
the  Roman  executed  the  Treaty,  was  by  cutting  every 
Galley  in  halves,  and  thus  depriving  him  of  the  whole. 

Valer  Max.  L.  7.  C.  3. 

(w)  See  the  Comments  of  Montefquieu  upon  thefe  parts 
of  their  Hiftory.— Grand  and  Decadence  des  Rom. 

by 
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by  their  own  writers,  or  may  not  be  equalled 
by  the  conduct  of  very  modern  and  en- 
lightened Nations.  But  in  the  latter  cafe, 
whatever  may  be  the  effect  of  power  in  com- 
manding fubmiffion,  it  is  always  well  known 
when  the  Law  of  Nations  is  broken ;  cotem- 
porary  States  are  appealed  to,  and  the  caufe  is 
tried,  in  argument  at  leaft,  by  known  prin- 
ciples and  fettled  rules.  Of  this  mode  of  pro- 
ceeding the  Antients,  either  knew  nothing,  or 
did  not  make  ufe  of  it ;  which  warrants  a  fair 
inference,  that  what  was  thus  done,  was  not 
confidered  as  an  infraction  of  law.  It  is  the 
more  warrantable,  becaufe  of  all  the  nations 
of  the  world,  none  ever  paid  a  more  religious, 
or  indeed  fuperftitious  deference,  than  the 
Romans,  to  the  force  of  promifes  and  oaths ; 
a  point  of  their  character  which  ftands  fore- 
moft  in  the  numerous  and  able  critical  dif- 
quifitions,  to  which  the  actions  of  this  won- 
derful people  have  fo  often  given  birth. 

But  whatever  was  their  inhumanity,  or  the 
bad  faith  of  their  government  towards  foreign 
princes,  in  their  progrefs  to  dominion ;  their 
conduct  towards  the  bulk  of  the  people  they 
conquered,  was  for  the  moft  part  exemplary, 

Vol  I.  O  an4 
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and  far  different  from  that  which  we  have* 
noticed  of  the  Grecians.  To  civilize  by  con- 
queft ;  to  melt  down  and  incorporate  the 
fubdued  Nations  with  their  own,  and  derive 
affiftance  from  them,  as  from  their  fellow 
Citizens,  in  future  attempts  againft  others ;  was 
a  great  part  of  their  policy.  But  to  act  thus, 
was  directly  contrary  to  that  revengeful  and 
bloody  fpirit  which  diftinguilhed  the  Grecian 
Politics.  And  accordingly  we  find,  that  after 
having  punifhed,  or  got  rid  of  the  Chiefs  of 
the  Nations  they  fubdued,  the  people  for  the 
moft  part  were  left  in  the  enjoyment  of  their 
religion  and  cuftoms,  much  of  their  pro- 
perty, and  often  of  their  very  Government 
itfelf.  (*) 

(x)  I  am  aware  of  many  inftances  of  fe verity  towards 
prifoners,  which  may  feem  to  militate  againft  this  pofition  ; 
particularly  that  of  the  Tentonic  women,  who,  upon  the  de- 
feat of  their  huibands  by  Marius,  fent  a  deputation  to  that 
General,  to  ftipulate  for  the  fecurity  of  their  ehaftity  and 
freedom,  but  were  refufed,  and  voluntarily  inflicted  death 

upon  themfelves  and  children. Flor.  L.  3.  C.  3. But 

it  muft  be  remembered  that  this  related  only  to  an  Army 
which  had  juft  fought,  not  to  a  People  conquered.  Thefe 
Tuetones  had  no  Country ;  they  were  in  queft  of  one  -3  and 
there  was  therefore  no  reafon  of  policy,  why  they  mould  not 
comply  with  the  maxims  of  the  time,  which,  with  refpecT:  to 
the  flavery  of  prifoners,  were  the  fame  among  the  Romans, 
as  among  the  Greeks, 

Thia 
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This  principle  of  action,  poffibly  took  its 
rife  from  the  accidental  conduit  which  they 
were  obliged  to  purfue  on  the  firft  foundation 
of  their  State.  A  handful  of  people  brought 
together  on  the  hazard  ;  without  connection, 
almoft  without  territory,  and  abfolutely  with- 
out wives  ;  could  not  purfue  thofe  inexorable 
maxims  which  regular  and  long  eftablifhed 
States  fell  into.  At  leaft  they  could  not  ex- 
pect to  be  rapid  in  their  augmentation,  except 
by  the  very  mode  which  the  policy  of  Romu- 
lus dictated ;  and  once  begun,  they  might 
continue  it  from  habit  alone,  if  not  convinced 
by  experience  of  its  fuperior  benefit. 

This  however  has  been  differently  ac-» 
counted  for  by  a  writer  of  refearch  and  learn- 
ing of  the  prefent  time. 

In  confidering  the  various  effects  upon  the 
Law  of  Nations  which  are  produced  by  dif- 
ferent modes  of  life,  Dr.  Falconer  refers  this 
variation  between  the  Greek  and  Roman 
Law,  to  the  manner  of  living  in  the  two 
Countries.  In  the  Savage  and  the  Shepherd 
States,  fays  he,  much  land  is  neceffary  for  the 
maintenance  of  the  people ;  and  when  one 
O  2  People 
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People  is  conquered  by  another,  the  defire  of 
encreafing  their  quantity  of  food  by  the  ao 
ceffion   of  their  territory,    makes   the    Con- 
querors thin  the  Inhabitants  by  military  exe- 
cution.    On  the  other  hand,  where  agricul- 
ture prevails,  as  much  lefs   land  is  necefTaryr 
there  is  no  reafon  why  the  prifoners  fhould 
not  enjoy  their  lives,  when  there  is  enough 
for  their  fupport.     It  wras  not  then   extra- 
ordinary, that  the  Romans  whofe  agriculture 
could  maintain  additional  numbers,  fhould  re- 
ceive their  prifoners  into  their  Society  y  while 
the  Greeks  who  in  feveral  refpedts  were  in  a 
fituation  iimilar  to  the  people  formerly  de- 
icribed,  (thofe  in  a  favage  and  Jhepherd  State) 
fell  naturally  into  more  ferocious  maxims* 

He  goes  on  to  prove  this  latter  pofition,  by 
the  number  of  Colonies  which  Greece  fo 
often  fent  forth ;  a  fure  mark  that  there 
was  not  enough  for  their  maintenance  at 
home,   {y) 

Now  I  own  this  reafon ing  appears  by  no 
means  fo  ftrong  as  to  produce  conviction.   For 

(y)  Falconer  on  Climate,  B.  6.  C.  3. 

in- 
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in  the  firft  place,  Commerce  as  well  as  AgricuU 
ture  will  produce  food,  if  not  in  as  great  a 
degree  in  very  rich  foils,  yet  in  a  much  greater 
one,  in  foils  comparatively  barren,  and  if  the 
Romans  were  Hufbandmen,  they  defpifed 
commerce.  The  Greeks  (particularly  the 
Athenians  and  Corinthians)  not  only 
did  not  defpife  agriculture,  but  rofe  to  great 
eminence  in  commerce.  Many  of  their  an- 
eeftors  came  from  Phoenicia  and  from 
Egypt  ;  and  the  commercial  fpirit  of  the 
one,  and  the  agricultural  fpirit  of  the  other, 
would  in  their  new  fettlements  find  ample 
room  for  the  exercife  of  both.  For  while  the 
great  length  of  their  Coaft,  their  numerous 
Harbours,  and  the  multitude  of  Rivers,  with 
which  their  whole  Country  was  interfered, 
held  out  the  greateft  incitements  to  Trade  ; 
the  fertility  of  a  number  of  their  provinces, 
equally  incited  them  to  a  vigorous  culti- 
vation. 

The  face  of  the  country  has  been  accurately 
delineated  by  their  own  writers,  and  their  ac- 
counts have  been  well  collated  by  modern 
critics — and  though  Arcadia,  Doris,  Ito- 
tiA,  and  Attica,  are  defcribed  as  extremely 
O  3  moun 
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mountainous  ;  yet  the  latter  is  faid  to  have 
been  fertile  in  Olives  and  Figs  ;  and  the  vales 
ofTHESSALY,B(EOTIA,LoCRIS  and  Phocis, 
and  particularly  Argos  and  Messenia,  were 
fruitful  in  corn  to  a  degree  of  celebrity. 

With  refpecT:  to  the  colonies  fent  out  by 
the  Grecians,  the  argument,  does  not  per- 
haps apply  fo  much  to  them  as  to  the  Romans 
themfelves,  whofe  colonies  were  a  well  known 
political  inftrument  for  fubjugating  foreign 
Nations,  and  extended  far  and  wide. 

But  the  reafon  againft  this  opinion  which, 
it  fhould  feem,  ought  naturally  to  have  moll 
weight,  is  drawn  from  the  high  ftate  of  per- 
fection to  which  the  Greeks  attained  in  all 
the  refinements  of  Art  and  Science ;  and 
which  even,  while  they  were  forced  to  crouch 
under  the  fword  of  their  rivals,  rendered  them 
ftill  fuperiour  not  only  to  their  conquerors* 
but  to  all  the  world. 

Such  refinement  however  is  totally  incon- 
fiftent  with  the  favage,  or  ihepherd  ftates ;  for 
men  do  not  commonly  attain,  even  to  a  mo- 
derate degree  of  merit  in  the  Arts,  till  leifure 
j  has 
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has  been  afforded  for  the  divifion  of  pro- 
feffions  and  of  labour,  by  the  eafe  and  cer- 
tainty by  which  fubfiftence  may  be  ac- 
quired. 

We  pretend  not  however  to  account,  farther 
than  we  have  done,  for  this  marked  differ- 
ence between  the  Greek  and  Roman  Law 
of  Nations  ; — contenting  -ourfelves  with  ob- 
ferving  the  fact,  as  a  ftrong  corroborative 
proof  of  our  point,  that  the  Law  in 
queftion,  is  only  that  which  obtains  among 
a  particular  Clafs  or  number  of  States.  The 
Towns  of  Italy  and  of  Greece  lie  nearly  in 
the  fame  latitudes :  between  Brundufium  and 
the  Aero  Ceraunian  Promontory,  there  is  not 
more  than  one  degree  of  longitude  ;  and  be- 
tween Rome  and  the  Ionian  Nations,  (nearly 
the  extreme  points  of  the  two  Claffes  of 
People)  not  quite  fixteen  degrees ;  the  ages 
of  their  Republics  were  almoft  the  fame  ;  the 
time  at  lead  when  the  Roman  maxims  were 
moll  inculcated,  and  the  improved  ftate  of 
Greece,  were  abfolutely  cotemporary,  (z)  and 

(z)    There  were  not  forty  years  between  Alcibiades 
and  £amillus» 

O4  m 
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in  their  religion  any  effential  variation  is  not 
eafily  difcovered ;  yet  fo  marked,  and  fo  deep 
is  the  line  of  difference,  which  we  find  in 
their  Laws  of  Nations. 

Such  then  was  the  character  of  the  Law 
among  thefe  two  remarkable  Sets  of  People, 
till  the  one  was  incorporated  with  the  other 
by  conqueft,  and  both  together  yielded  atlaft 
to  a  deftiny,  which  for  a  long  time  covered 
the  whole  European  World  with  mifery,  and 
darknefs. 


CHAP, 
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CHAP.    VII. 

THE    PRINCIPLE    OF    THE    SCANDINAVIAN   LAW    OF 
NATIONS, 

IN  that  unfortunate  period,  when  the  popu-* 
4ous  North  poured  forth  her  multitudes  to 
overwhelm  the  far  famed  Miftrefs  of  the 
World  ;  when  every  thing  that  was  elegant, 
and  every  thing  that  was  wife,  gave  way  to 
the  rugged  ignorance  and  deftru&ive  fury  of 
our  Scythian  Anceftors ;  the  Laws  of  all 
kinds  as  well  as  the  difcipline  of  the  Romans, 
were  loft  amid  the  general  uproar.  The 
Scandinavian  fwarms,  confumed,  or  fwept 
off,  every  thing  that  came  in  contact  with 
them ;  the  old  Nations  melted  away ;  no 
veftige  of  former  civilization  was  left,  and 
the  little  humanity  or  order  that  had  been 
cultivated,  fled  from  before  a  people  who 
defpifed,  or  never  had  been  acquainted  with 
them.  A  new  Set  of  Nations  therefore  got 
poflefhon  of  the  World ;  and  a  change  in 
notions  and  manners;  a  different  language, 
and  a  different  Religion,  were  introduced. 

Thefe 
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Thefe  new  Matters  of  Europe  were  of  the 
moft  rugged  caft  ;  they  delighted  wholly  in 
blood  ;  war  was  their  paftime,  and  flaughter 
their  feaft ;  and  thefe  manners,  generated 
perhaps  at  firft  by  the  climate,  were  con- 
firmed by  their  Religion,  {a) 

The  prefent  Nation^  of  Europe  are  faid  to 
rpring  from  two  clafles  of  people;  the  Cel- 
tic and  the  Sarmatian  ;  in  their  race 
Very  different,  and  in  their  religious  notions 
by  no  means  the  fame.  The  firft  gave  origin 
to  the  Gauls  and  Britons ;  the  laft  to  the 
Scandinavians  or  Goths.  The  former  of 
thefe,  as  is  well  known,  were  taught  cer- 
tain myfteries  by  the  Druids  which  are  now 
impenetrable  from  the  lofs  of  the  documents 
that  contained  them ;  [b)  the  latter  were  ab- 

(a)  See  a  full  account  of  their  Character  arid  Inftitu- 
tions  in  Csefar  and  Tacitus  -,  Pelloutier.  Hift.  des  Celtes, 
Mallet's  North.  Antiquities,  Temple  on  Heroic  Virtue, 
Bartolin,  de  caus.  contempt.  Mort,  Gibbon's  Account  of 
the  Scythians  -,  Decl.  and  Fall.  ch.  26,  and  the  elaborate 
Notes  of  Robertfon.  Introduc.  to  eh.  5, 

(b)  The  Brififti  Druids  taught  their  myfteries  in  verfes 
which  their  followers  were  fometimes  twenty  years  in  learn-* 
ing.  C*far  De  Bell,  Gall.  C.  13.  Thefe  are  entirely 
loft. 

folutq 
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folute  Polytheifts,  which  may  be  gathered 
from  various  monuments  that  remain,  (c)  In 
thofe  points  however  which  could  at  all  influ- 
ence their  public  characters,  or  the  fyflem  on 
which  they  proceeded  towards  other  nations, 
there  was  a  terrible  fimilarity  between  them. 
Both  of  them  believed  in  the  immortality 
of  the  foul,  taught  to  the  one  by  the  Druids  ; 
to  the  other  by  Zamolxis  ;  and  both  endea- 
voured to  deferve  Elyfium  in  a  manner 
equally  horrid  to  themfelves  and  dangerous 
to  their  neighbours  ;  fince  they  concurred  in 
imagining  that  violent  death  was  the  only 
paffage  to  Paradife. 

It  is  wonderful  under  this  influence,  to 
what  a  height  they  carried  their  contempt  of 
life  ;  infomuch  that  death,  and  that,  in  its 
mod  violent  form,  feemed  to  be  an  objecl: 
of  their  courtfhip,  and  he  who  died  of  old 
age  was  covered  with  infamy.  To  die  with 
his  arms  in  his  hands,  was  the  vow  of  every 

(,<:)  They  are  very  authentic,  and  were  brought  together 
into  two  collections  called  the  Edda,  by  Sjemund  Sig- 
fusson,  born  in  1057,  and  Snorro,  Judge  of  Iceland, 
in  1 2 15,  (See  the  North.  Antiq.  2.  21,  22.  Pref.) 

free 
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free  man,  and  the  pleafing  idea  they  had  of 
this  kind  of  death,  led  them  naturally  to 
dread  the  thought  of  perifhing  by  difeafe  or 
old  age.  Hence  in  their  legends  and  poems, 
the  warriours  as  they  fell  in  the  field,  are 
reported  to  die  fmging  or  laughing  ;  [d)  and 
hence  when  by  accident,  (which  more  polifhed 
men  would  call  lucky,  but  which  they 
deemed  a  misfortune,)  any  of  them  advanced 
in  fafety  to  years,  in  fpite  *  of  the  perils  of 
war,  the  cuftom  was  to  deftroy  themfelves, 
cither  by  their  own  hands,  or  by  being  car- 
ried into  a  field  of  battle,  or  by  having  re- 
courfe  to  the  kindnefs  of  their  friends  to  per- 
form this  acceptable  fervice  for  them,  (e) 

Sometimes 

(d)  King  Regner,  who  died  finging  the  pleafure  of 
death  in  a  field  of  battle,  cries  out  at  the  end  of  a  Stanza, 
<c  The  hours  of  my  life  are  patted  away,  I  fhall  die  laugh* 
u  ing"  The  conclufion  of  the  Eulogy  of  a  king  of  Nor- 
way is,  "  Hereafter  it  fhall  be  recorded  in  hiftory  that  king 
"  HALFERdied  laughing-"  and  in  praife  of  a  man  who 
died  in  fingle  combat,  as  recorded  by  Saxo  Grammaticus, 
it  is  faid  that  he  fell,  laugh  ed^  and  died.— -North.  Antiq.  i. 
207. 

(e)  Northern  Antiquities,  1.  200. 

There  are  in  the  fame  book,  feveral  curious  inftances  of 
this  contempt  of  the  pains  of  death.    A  young  warriour  of 

Jomfbourg, 
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Sometimes  they  threw  themfelves  down 
precipices  into  the  Sea  ;  and  in  Sir  William 
Temple's  time,  there  was  ftill  in  Sweden  a 
place  called  Odin's  Hall,  the  name  of 
which  was  preferved  as  a  memorial  of  this 
ferocious  cuftom.  It  was  a  great  bay  in  the 
Sea,  encompafTedwith  fteep  and  rugged  rocks  ; 
and  they  hoped  by  the  boldnefs  of  fuch  a 
violent  death,  to  renew  their  pretence  to  an 
admiffion  into  the  hall  of  their  founder  and 
fupreme  God,  which  they  had  loft  by  failing 
to  die  in  combat,  and  with  their  arms,  (f) 

Jomfbourg,  in  Pomerania,  having  been  made  prifoner, 
and  led  to  execution  after  the  cuftom  of  the  time,  begged 
that  he  might  not  be  led  to  punifhment  like  a  fheep 
"  Strike  the  blow  faid  he  to  his  executioner  in  my  face,  I 
"  will  fit  ftill  without  fhrinking,  and  take  notice  whether 
g  I  once  wink  my  eyes,  or  betray  one  flgn  of  fear  in  my 
"  countenance.' * 

Another  warriour  having  been  thrown  upon  his  back  in 
wreftling  with  an  enemy,  and  the  conqueror  being  without 
arms  to  difpatch  him,  the  vanquifhed  man  promifed  to  wait 
quietly  in  that  pofture,  till  the  other  went  for  a  fword  to 
kill  him,  and  he  faithfully  kept  his  word.  Id.  1.  205,  207. 

(f)  It  was  related  to  Temple,  by  Count  Oxenfteirn, 
the  firft  of  the  Swedifh  AmbafTadors  at  Nimeguen.  See 
Temple's  Mifcellanea,  Part  2.  E1T.  3.  on  Heroic  Virtue, 
and  North,  Antiq.  1.  210. 

There 
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There  was  however  this  difference  between 
the  notions  of  paradife  among  the  two  peo- 
ple ;    that  the  Celts  imagined  thofe  who 
died  of  natural  deaths,  were  merely  deprived 
of  happinefs;    while  the  Scandinavians 
funijhed  them  "  in  caves  under  ground,  all 
dark    and  miry,    full   of  noifome   creatures, 
of  ftench  and  mifery.  (g)     The  enjoyments 
of  the  one  were  alfo  more  mild  than  the 
other ;  the  Celts  pairing  to  what  they  called 
Flath   Innis,  or  the  Noble  Ifland,  which 
is  defcribed  as  green  and  flourifhing  \{h)   The 
Goths  to  the  palace  of  Odin,  who  to  ufe  Sir 
William  Temple's  expreflions,  eternally  kept 
open  houfe  for  all  fuch  Guefts,  where  they 
were   entertained  at  infinite  tables,    in  per- 
petual   feafts    and   mirth,    caroufing,    every 
man,  in  bowls  made  of  the  fkulls  of  ene- 
mies. (/)      The  modes    of   worfhip    among 
both  races    were  however,    horrible    to  the 
laft  degree.     The  Druids  facrificed  prifoners 
of  war    by  hundreds,    by  placing  them   in 
gigantic  idols  made  of  wicker,  and  burning 

(g)  Temple  on  Heroic  virtue. 

(b)  Macpherfon's  Introd.  to  Hift.  of  G.  Britain. 

(/)  Temple  on  Heroic  Virtue. 

them 
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them  to  aflies.  The  Inhabitants  of  Coerland 
are  faid  to  have  been  a  cruel  race,  whom  all 
otjiers  avoided,  "  propter  nimium  Idolatrisc 
eultum  ;  (k)  and  thofe  of  EJilandto  have  been 
worfhippers  of  Dragons  and  Birds  of  prey, 
to  whom  they  offered  up  living  men,  bought 
of  the  merchants,  and  were  particularly  nice 
in  chufing  out  thofe  of  peculiar  beauty.  (/) 

Hence  then  it  appears  that  it  was  a  point  of 
their  very  Religion,  to  become  familiar  with 
flaughter  ;  and  it  was  not  merely  their  difpofi- 
tion,  but  their  bounden  duty,  to  fpread  about 
them  far  and  wide,  what  Chriftianity  teaches 
us  to  confider  as  the  moft  afflicting  of  evils. 
The  Heroes,  fays  the  Edda,  have  every  day 
the  pleafure  of  arming  themfelves  and  cut- 
ting one  another  in  pieces,  but  as  foon  as  the 
hour  of  repaft  approaches,  they  return  on 
horfeback,  all  fafe  and  found,  (m)  In  this 
frightful  Mythology  alfo,  their  God  Odin, 

\k)  Adam.  Brem.  de  fitu  Dan.  12. 

(/)  Nam  et  ipfi  Deum  chriftianorum  prorfus  ignorant. 
Dracones  adorant  cum  volucribus,  quibus  efiam  vivos 
litant  homines,  quos  a  mercatoribus  emunt ;  diligenter 
omnino  probatos  ne  maculam  in  corpore  habeant,  pro  qua 
refuftari  dicuntur  a  draconibus.  Id.  13. 

(m)  North.  Antiq.  1.  120. 


i* 
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is  called  "  The  terrible  and  fevere  God ;  the 
"  father  of  flaughter ;  the  God  that  carrieth 
<c  defolation  and  fire ;  the  aftive  and  roaring 
"  Deity ;  he  who  giveth  vidtory,  and  re- 
"  viveth  courage  in  the  conflidt ;  who  nameth 
thofe  that  are  to  be  flain."  [n) 


cc 


It  will  be  not  lefs  agreeable  than  curious 
to  obferve,  as  we  fhall  do  in  the  courfe  of 
this  work,  how  the  horrors  of  thefe  cuftoms 
came  to  be  loft,  amid  the  altered  manners  of 
Europe ;  and  how  the  very  language  of  na- 
tions when  they  fpoke  to  one  another  in 
their  Treaties  and  public  Inftruments,  was 
expreffive  of  a  fpirit  the  molt  mild  and  the 
moft  oppofite  to  what  has  been  recorded. 

Upon  the  whole  then  it  follows  plainly, 
that  with  fuch  maxims  and  morals,  not  only 
the  municipal  cuftoms,  fuch  as  they  might 
be,  but  the  Law  of  Nations  of  the  Northern 
people,  muft  have  been  far  different  from 
that  comparatively  regular  one  of  the  Ro- 
mans, of  which  we  have  been  recounting 
the  particulars.    Their  rules  of  Right,  indeed, 

(«)  North,  Antiq.  I,  86,  $j. 

far 


SCANDINAVIAN  LAW  OF  NATIONS.   2C9 

far  from  checking  their  dreadful  and  murder- 
ous inclinations,  were  themfelves  fo  warped 
and  adapted  to  them,  that  they  gave  them  frefh 
force.      They   looked    upon   war,    fays    M. 
Mallet,  as  a  real  act  of  juftice,  and  efteemed 
ftrength   as  an   inconteftible    title    over    the 
Weak  ;    as  a  vifible  mark  that  God  had  in- 
tended to  fubject  them  to  the  ftrong.     They 
had  no  doubt  but  that  it  was  the  will  of  the 
divinity  to  eftablifh  the  fame  kind  of  depen- 
dance  in  this  refpe£fc,  as  among  other  animals ; 
and   fettirig   out  from    the  principle  of   the 
inequality  of  mankind,    as  modern   Civilians 
proceed  from  the  principle  of  their  equality ; 
they  inferred  that  men  had  no  right  to  what 
they  could  not  defend,  and  this  maxim  there- 
fore formed  the   bafis  of    their  law   of  na- 
tions. (0)      Accordingly,     they     made    open 
war  upon  all  the  order  arid  regularity  that 
were  known  ;   and  within  a  very  few  years 
aftei  the  firft  eruption  of  this  bloody  race,  a 
complete  revolution   in  Law,  as  well   as   in 
every    thing    elfe,     took    place    throughout 
Europe*     The  Roman  people,  language,  and 

(0)  North.  Antiq,  I.  200, 

Vol.  h  P  manners, 


210        THE  PRINCIPLE  OF  THE,  &c- 

manners,  paft  wholly  away  ;  and  with  them 
paft  away  the  Roman  Law. 

From  this  time  therefore  we  muft  begin 
as  it  were  anew  ;  and  confidering  the  world 
again  in  its  infancy,  or  if  you  will,  in  a 
favage  Jiate  of  Nature ;  we  muft  watch  its 
progrefs  once  more  from  ferocity  to  civiliza- 
tion ;  until  from  the  moft  lawlefs  habits,  we 
perceive  it,  under  the  influence  of  a  milder 
Religion,  together  with  various  local  circum- 
fiances,  advancing  in  this  part  of  Jurifpru- 
dence,  to  comparative  perfection. 


CHA  Bj 
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tf  HE  history  of  the  law  OF  NATIONS  IN  EUROPE, 
FROM  THE  FALL  OF  THE  ROMAN  EMPIRE  TO  THE 
ELEVENTH    CENTURY. 

X  HE  peaceful  and  well  protected  Inhabitant 
of  a  modern  European  State,  will  fliudder  at 
the  picture  which    is  now   about  to  be  fet 
before  him.      More   particularly  the   happy 
native  of  Britain,  will  have  reafon  to  rejoice 
that  he  lives  in  different  times,  and  from  the 
fortunate  fituation  of  his  foil,  removed  from 
fuch  horrors  of  war,  as  we  are  about  to  re- 
cord, fhould  the  world  be   fo  unfortunate  as 
to  fee  them  revive.     The  Law  which  we  are 
now  going  to  contemplate   is  nothing  but  a 
chain  of  the  moft  cruel  maxims ;  and   as  all 
idea  of  principles  or  fcience,  feems  to  have 
been  banifhed,  or  rather  never  to  have  been 
entertained  ;  to  mew  what  were  the  prece- 
dents which  the  Law  fupplied,  will  be  merely 
to  recount  a  feries  of  bloody  and  favage  cuf- 
toms. 

P  2  Theodosius 
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Theodosius  may  be  faid  to  have  been 
the  laft  of  the  Emperors,  who  fwayed  the 
Roman  Sceptre  in  its  full  power  and  luftre. 
The  divifion  of  his  mighty  domain  into  two 
Empires  under  his  immediate  Succeflbrs  ;  if 
it  was  not  the  caufe,  was  at  leaft  the  fignal 
for  that  torrent  of  Barbarians  to  burfi:  from 
their  mounds  which  broke  down  the  whole 
force  of  the  Roman  power,  and  feparated  the 
world  into  new  States,  {a) 

In  the  very  beginning  of  the  reign  of  Ar- 
cadius  and  HoNORius,we  find  the  repeated 
attempts  of  the  Barbarians  growing  effectual ; 
and  long  before  the  middle  of  the  fifth  cen- 
tury, we  may  obferve  the  foundation  of  the- 
modern  kingdoms  of  Europe,  among  the 
provinces  defolated  by  the  different  tribes  of 
Goths,  Vandals,  Bargundians,  and  Franks. 

Eighty  years  fufficed  to  deftroy  even  the 
name  of  the  Weftern  Empire,  and  to  reduce 
the  remnant  of  its  power  to  the  mere  king- 

(a)  — —  Scanzianorum  in  reliquas  mundi  partes  expe- 
ditiones,  et  quafi  inundationes,  &c. — And.  Bur.  Suec. 
Defcrip.  2, 

donv 
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dom  of  Italy,  under  an  Herulian  Chief,  [b) 
A  century  more  brought  down  upon  thefe 
devoted  people ;  the  Huns,  the  Avars,  and 
the  Saxons,  in  order  to  complete  the  ruin 
nvhich  others  had  begun. 

The  laws  of  war  of  thefe  terrible  Con- 
querors, may  be  known  by  their  effects.  The 
Romans  were  not  merely  fubdued,  but  anni- 
hilated :  their  Cities  did  not  fimply  pafs  from 
old,  to  new  Mailers ;  but  they  were  abfolutely 
reduced  to  a  confufed  heap  of  ruins.  The 
flight  fketch  already  given  of  the  religion  and 
manners  of  many  of  the  parent  nations,  may 
in  fome  meafure  account  for  thefe  bloody 
maxims  ;  and  it  muft  be  owned  that  the 
defcendants  of  Odin  were  not  unworthy 
their  inexorable  anceftor. 

Whether  from  the  principles  of  fuch  a  Re- 
ligion ;  the  hatred  they  bore  their  Enemies  ; 
their  love  of  booty  ;  or  the  mere  favagenefs 
of  their  difpofitions ;  their  courfe  was  every 
where  marked  with  a  deluge  of  blood  \  and 

(b)  Odoacer  was  the  firft  King  of  Italy,  in  the  Year 
476. 

P  3  exter- 


214  FROM  THE  FALL  OF  ROME 

extermination  feemed  fo  entirely  their  object, 
that  they  have  been  not  improperly  likened 
to  wild  Boars,  (c)  Gibbon  compares  the 
Huns  of  Altila,  to  the  Moguls  and  Tartars, 
in  their  moft  favage  ftate ;  and  if  the  com- 
parifon  be  juft,  miferable  indeed  muft  have 
been  the  fituation  of  mankind.  Among  the 
latter,  the  abufe  cf  the  rights  of  war  was 
exercifed  with  a  regular  form  of  difcipline : 
Whenever  a  City  was  reduced  to  furrender 
at  difcretion,  the  Inhabitants  were  aflembled 
in  fome  adjacent  plain,  and  a  divifion  was 
made  of  them  into  three  parts.  '  The  foldiers 
and  young  men  were  either  enlifted  among 
their  Conquerors,  or  maffacred  on  the  fpot  : 
the  young  women  were  referved  for  other 
purpofes ;  and  the  old  and  infirm  alone  were 
allowed  to  live,  paying  a  tax.  (d) 

This  was  the  conduct,  when  no  extraor- 
dinary rigour  was  fhewn  ;  but  the  moft  cafual 
provocation ;  the  flighted  motive  of  paprice 
or  convenience,  involved  the  whole  in  an 
indtfcriminate  flaughter ;  and  to  ufe  their 
own  expreffion,  "  Horfes  might  run  without 

(c)  Partim  naturam  populi  fuetam  praelio,  et  fugientem 
itiiffidia,  injlar  aprum. — Arjd,  Bur.  Suec.  des.  2. 

(d)  Vie  de  Gengifcan  par  La  Croix  paffim. 

ftumbling^ 
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{tumbling,  where  houfes  and  cities  had  once 
flood,  (e)  In  conformity  with  thefe  manners, 
we  find  their  hiftory,  a  hiftory  of  blood. 
Above  four  millions  of  perfons  were  faid  to 
have  been  flaughtered  by  Tamerlane  ; 
At  til  a  is  efteemed  his  counterpart,  and 
may  therefore  be  held  to  have  deferved  the 
horrible  appellation  of  the  Scourge  of  God, 
which  this  Scythian  Savage  was  pleafed  to 
affume  among  his  other  titles,  (f)  But  ex- 
clufive  of  the  victims  which  fell  before  him ; 
the  wafte  made  by  the  Barbarians  was  com- 
puted to  amount  to  more  then  fix  millions 
of  fouls,  during  the  thirty-two  years  alone 
which  Justinian  reigned ;  and  inftances; 
might  be  multiplied  upon  inftances,  to  fhew 
that  the  cruelty  of  the  detail  was  equal  to, 
if  it  did  not  furpafs  the  horrors  which  the 

(*)  Gibbon.  Dec.  &  Fall.  ch.  34. 

(/)  Attila  is  thus  defcribed  by  the  author  of  the  Ref- 
publica  et  Status  Hungariae,  p.  102.  "  Omniaque  Csedi- 
"  bus  atque  incendiis  mifcens,  tantum  fui  terrorem  excita- 
"  vit,  ut  vel  adnomen  ejus,  nonaliter  quam  furiae  Cujuf- 
il  dam  orco  progrefTae  omnes  Nationes  contremifcerent." 
We  may  indeed  judge  of  the  flaughter  of  thefe  wars*  when 
180,000  men  are  faid  to  have  perifhed  on  Attila's  fide  alone, 
at  t^ie  fingle  battle  of  Tolofa.— Id.  p.  103, 

P  4,  grofe 
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grofs  fum  muft  imply.  la  the  Siege  of 
%opirusy  the  Sclavonians  maflacred  fifteen 
thoufand  male  prifoners  ;  others  of  their  cap- 
tives were  impaled  alive ;  or  fufpended  be- 
tween four  polls,  and  beaten  with  clubs  till 
they  expired  ;  or  enclofed  in  buildings  and 
left  to  perifh  by  fire.--T-The  T^huringians^  after 
their  defeat  by  (Eli us  in  the  plains  oiCbalons% 
murdered  their  hoftages  as  well  as  captives, 
and  put  to  death  two  hundred  young  Maidens, 
by  tearing  them  afunder  by  wild  horfes,  or 
crufliing  their  limbs  under  rolling  waggons  : 
The  Avars )  after  offering  their  captives  to. 
Maurice  at  a  low  price,  and  being  refufed^ 
deliberately  cut  their  throats  as  ufelefs  mer- 
<:handife.  (g) 

Such  horrors  gave  rife  to  Fables  thafc 
were  lefs  unnatural  than  they  may  appear  to 
the  enlightened  minds  of  modern  enquirers. 
The  Witches  of  Scythia,  who  for  their 
foul  and  deadly  practices  had  been  driven 
from  fociety,  were  faid  to  have  copulated  in 
the  defert  with  infernal  Spirits  ;  and  the 
Huns  were  the  offspring  of  this  execrable 

(g)  SeeGibbpnDec  &  Fall.  chs.  35.42, 

con- 
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conjunction.  The  Langobards  were  fup-, 
pofed  to  have  Heads  like  thofe  of  Dogs,  and 
to  referable  thofe  fierce  animals,  not  only  in 
flau filtering,  but  in  drinking  the  blood  of, 
their  enemies,  [b)  Whatever  the  belief  was, 
the  effect  of  their  rage  was  confeffedly  terri- 
ble ;  infomuch  that  the  fineft  and  belt  peopled 
Provinces  were  rendered  naked  and  barren ; 
tand  Africa,  which  on  account  of  its  beauty 
and  fertility,  had  been  called  by  a  writer  of 
the  middle  ages  "  Speciofitas  totius  terras 
P  florentis,"  (z)  was  reduced  to  a  ftate  fo 
.dreadfully  like  that  of  a  defert,  that  accord- 
ing to  the  Hiflorians,  one  might  travel 
jfeveral  days  in  it  without  meeting  a  man. 

Nations  that  could  make  war  thus  terribly, 
would  never  be  delicate  in  their  felection  of 

(b)  This  is  Jornandes'  ftory.  Others,  according  to  the 
'Author  of  the  Refpublica  et  Status  Hungarian,  derive  them 
from  the  more  claffic  origin  of  Fawns  and  Satyrs ;  others 
again  from  Magog  the  Son  of  Japhet. — Refp.  et  Stat. 
Hung.  p.  36. 

Many  of  the  Inhabitants  of  the  Baltic  Iflands  were  fup- 
pofed  to  have  heads  like  dogs,  and  all  males  brought  forth 
by  the  Amazons,  were  imagined  invariably  to  be  of  this 
form. — Adam.  Brem.  de  fitu  Dan.  15. 

(0  Viaor. 
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a  caufe.     It  would  be  even  doing  them  in- 
juftice  to  fuppofe  that  they  ftood  in  need  of 
any:  The  Scandinavian   and  German 
People,  the  Parents  of  all  the  reft,  were  little 
accuftomed  to  wait  the  flow  returns  of  labour 
for  fubfiftence,  when  they  might   acquire  it 
by  the  fword  ?  nor  would  they  conclefcend  to 
raife  that  by  the  fweat  of  their  brow,  which 
they  could  more   eafily  obtain  by    wounds 
and  blood,  (k)    It  was  ufual  therefore  among 
them  on  the    approach    of    the  Spring,    to 
affemble   and    deliberate    into  what  quarter 
they  fliould  carry  the   war,    as  a  thing  of 
courfe.      The  hope   of  booty  generally  de- 
termined it ;  and  it  was  only  to  be  avoided 
by  the  payment  of  a  tribute  under  the  name 
pf  a  prefent.      Even   before    thefe    tributes 
came  to  be    regular,    the    withholding   the 
prefents  of  mere  ceremony,  gave  rife  to  very 
cruel  invafions.     That  under  fo   firm  a  fol- 
dier  as  Valentinian,  by  the  Alemanni, 
arofe  from  the  indignity  of  their  Chiefs  at 
the  parfimony   of  a  Roman  Minifter,    who, 
had  leffened  the  value  of  the  prefent  they 

(£)  Nee  arare  terrain  aut  expe&are  annum  tarn  facile 
perfuaferis,  quam  vocare  hoftes  et  vulnera  mereri :  pigrum 
quinimo  et  iners  videtur,  fudore  acquirers  quod  potfis 
fanguine  parare, — Tacit,  de  Mor^Serm.  14. 

were 
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were  intitled  to  receive,  on  the  acceffion  of 
a  new  Emperor  to  the  throne.  (/)  That  alfo 
by  the  Arabs  againft  the  Soldiers  of  Julian, 
retreating  from  the  Perfian  war,  originated 
from  the  fame  caufe.  (m) 

This  precarious  ftate  of  the  public  fecurity \ 
almoft  naturally  implies  a  general  want  of 
good  faith.  Examples  of  it  are  but  too 
numerous  during  this  unfortunate  period, 
£>ut  which  as  they  may  be  confidered  as  in-, 
fractions )  need  not  to  be  mentioned.  It  was 
referved  however  for  fuch  a  ftate  of  the; 
Law  of  Nations,  for  a  People  making  Trea- 
ties, deliberately  to  bind  themfelves  by  a  pre- 
vious oath,  to  break  the  faith  they  were  fwear- 
ing  to  obferve.  This  was  fuppofed  to  be  the 
Cafe  with  the  Gothic  Nations  fettled  by 
Theodpsius  in  Thrace,  when  they  bound 
themfelves  by  treaty  to  defend  that  part  of 
the  Empire,  (n) 

(I)  Ammian  MarcelL  26.  5. 

(m)  See  Montefquieu's  Reflexions  upon  this  fort  of  Law 
of  Nations.  Grand,  et  Dec.  ch.  18. 

(»)  See  the  quarrel  of  Fravitta  and  Priulf,  in 
£he  prefence  of  the  Emperor  Theodosius,  which  againft 
their  will  difcovered  to  him  their  fyftem  of  treachery.-— 
frijjbon.  ch.  26. 

la 
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In  fuch  a  State  alfo>  the  diftinctions  be- 
tween municipal  Jurifdi&ion,  and  the  na^ 
tional  power,  as  it  concerned  foreign  Go- 
venments,  could  hardly  be  well  underftood,— 
and  accordingly  we  find  when  Marcomir, 
a  King  of  the  Franks,  had  broken  a  treaty 
he  had  made  with  the  Romans ;  he  was  not 
punifhed  by  the  order,  and  at  the  difcretion 
of  the  Sovereign ;  (the  only  mode  which 
could  confiftently  be  purfued  ;)  but  was 
calmly  fummoned  before  the  Tribunal  of  a 
Magiftrate,  and  convicted  and  fentenced,  like 
a  Subject  who  had  broken  his  allegiance,  (o) 

The  hope  of  booty  being  allowed  among 
the  fair  caufes  for  war  ;  the  cuftom  of  exact- 
ing Tributes  naturally  followed ;  for  in  this 
fituation  of  continued  and  univerfal  hoftility, 
nations  could  never  be  aware  of  the  points 
of  attack  ;  and  when  every  man  armed  him- 
felf  againft  his  fellow  as  a  matter  of  courfe, 
it  furpaffed  (human  courage,  and)  human 
forefight,  to  be  always  effectually  upon  their 
guard.  Much  firmer  people  therefore  than 
the  Romans,  might  very  naturally  fall    upon 

(0)  Gibbon,  ch,  30, 

the 
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the  expedient  adopted  by  them  and  others, 
to  deliver  themfelves  from  thefe  crtiel  evils. 
The  eafe  however  with  which  Tributes  were 
granted,  as  naturally  provoked  new  demands 
and  new  barbarities  ; — Thofe  exacted  by  the 
Danes  and  Normans  are  well  known  \  and 
the  cruel  avarice  of  thefe  mercilefs  Robbers, 
(who  were  only  complying  with  the  received 
Law  of  Nations  according'to  them^)  has  been 
pathetically  defcribed  by  various  Hiftorians. — ■ 
To  give  particular  inftances  of  their  cruelty 
after  thofe  already  cited,  would  be  as  un- 
neceffary  as  they  are  difgufting  ;  it  is  fuffi- 
cient  to  obferve,  that  in  mere  predatory  ex- 
peditions, this  ferocious  people,  who  were 
only  to  be  curbed  by  the  commanding  genius 
of  Charlemagne,  fpread  themfelves  after 
his  death,  over  Saxony,  and  Flanders  as  far  as 
Mentz  ; — and  after  ravaging  the  coafts,  pene- 
trated by  the  rivers  into  France ;  where  they 
pillaged  and  burned  her  Captial,  and  the 
faireft  of  her  Towns,  as  far  as  the  province 
of  Dauphiny. — Charlemagne  forefaw  and 
dreaded  their  progrefs,  and  is  even  faid  to 
have  fhed  tears,  when  he  found  them  defy- 
ing his  name,  and  likely  to  break  down  the 
force  of  that  order,  which  he  feemed  born 

t9 
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to  eftablifh.  (p)  It  would  be  unneceffary  tA 
attend  their  progrefs  into  Britain  where  they 
made  themfelves  mafters  of  the  Throne  itfelf ; 
or  to  defcribe  the  extent  of  their  barbarities 
and  robberies,  which  could  only  be  got  lid 
of  by  means  equally  deftruclive  of  regularity, 
and  lawj  a  general  maffacre  of  them  by  the 
people  they  had  outraged* 

Had  thefe  horrors  been  merely  the  effect 
of  a  burft  of  paffion,  or  the  heat  of  war  ;  or 
confidered  as  a  direct  infraction  of  Law  ; 
fome  confolation  might  be  derived  to  the 
lover  of  good  order.  But  it  is  his  peculiar 
unhappinefs  to  find  that  they  were  the  mere 
efFect  of  a  compliance  with  received  maxims, 
and  a  conformity  with,  what  was  conceived 
to  be,  no  more  than  duty ;  for  even  inde^ 
pendent  of  the  convulfions  produced  by  the 
irruptions  pf  fuch  butchers  as  Alarie,  At- 
tila  andGENSERiE,  the  iujuftice  of  execu- 

(p)  See  Velly.  Hift.  de  France  i.  &  Mallet.  Northern 
Antiquities,  I,  245.  et  infr.  there  is  a  long  and  full  ac- 
count of  them  in  Mezerai,  &  Guiccardini's  Defcript.  of 
the  Netherlands,  fub  ami.  830,  to  890.  Even  the  ftout 
William,  in  times  far  better  regulated,  was  reduced  to  the 
humiliation  of  buying  off  the  attacks  of  the  Danes  from  his 
newly  acquired  kingdom,— Hoveden,  p.  451. 

tions 
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tlons  in  cold  blood  feemed  to  be  reduced  to  a 
fyftem. 

Of  this  nothing  is   a  ftronger  proof  than 
the  common  mode  of  proceeding  againft  un- 
fuccefsful  Generals  when  taken  prifoners   ia 
battle.      In   thofe    unfortunate    cafes,    their 
deaths  were   regular  and   certain ;    and  the 
horror  is  encreafed  when  we  confider  that  the 
cuftom  prevailed  long  after  Christianity 
was  introduced,  and  may  be  traced  through  a 
feries  of  years  fo  connected  and  extenfive, 
that  we  are  not  able  to  point  out  the  exact 
time  when  it  ceafed.     We  have  feen  its  re- 
ception among  the  Greeks^  and  Romans ;  nor 
could  it  be  expected  that  men  lefs  enlightened 
than  they,  mould  exceed  them  in  humanity. 
We  accordingly  find  the  Law  in  full  force  at 
various  and  diftant  periods. — In  the  year  366, 
upon   the    defeat    of    the   Alemanni,    their 
captive  king  was  hung  on  a  Gibbet  by  the 
Army  of  Jov  in  us. — In  406,  Radagaisus 
monarch  of   the  Goths  reduced  by   Stil- 
MCHO  to  lay  down  his  arms,  after  being  for 
fome  time  a  prifoner,  was  fhamefully  put  to 
death.     Fifty  years  afterwards,  the  great  and 
juft  Theodorie  himfelf,  orders  for  execu* 
2  tion. 
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tion,  Rechiarius  the  conquered    king  61* 
the  Suevi ;  In  486,  Syagrius  the  Roman 
Commander    in    Gaul,    was    defeated,    and 
beheaded  by  Clovis  ;  and  in  £32,  the  Bur* 
gundian  Sigismond,  overcome  by  the  Sons 
of  that  Prince,    was  together  with  his  wife 
and  children  buried  alive    in    a   deep   well. 
Even  the  enlightened  Charlemagne,  who 
lived  near  three  centuries    after  them,    and 
whofe  genius  has  been   juftly  faid  to  have 
gone  beyond  his  age ;  is  found  calmly  com- 
manding four  thoufand  five  hundred  Saxons 
to  be  beheaded  in  cool  blood,  after  having 
flaughtered  the  bulk  of  their  nation  in  vari- 
ous battles. 

The  Laws  which  could  permit  fuch  deli- 
berate executions,  very  naturally  allowed  as 
an  acT:  of  mercy  alone,  what  the  more  hu- 
mane morality  of  modern  times,  has  deferv- 
edly  driven  from  its  Code.  We  rruft  not 
therefore  be  furprifed  to  find  perfonal 
Slavery  exifting  throughout  thofe  Coun- 
tries which  admitted  and  brought  into  prac- 
tice thefe  maxims  of  biood  ;  and  the  greater . 
the  number  or  the  rage  of  hoftiiities,  the 
more  fruitful  was  the  fource  of  fervitude. 

It 
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It  was  often  made  the  inftrument  of  po- 
litical advantage  as  well  as  of  private  wealth  : 
After  the  defeat  of  Chosroes  by  Justinian; 
feventy  thoufand  captives  were  led  from  the 
banks  of  the  Cafpian^  to  form  the  fettlement 
of  the  Ifle  of  Cyprus.  The  policy  of  Char- 
lemagne, after  an  interval  of  above  two 
hundred  years,  was  of  the  fame  kind  ;  and 
the  half-fubdued  Soldiers  whofe  allegiance  he 
doubted  in  Saxony^  became  the  faithful  means 
of  his  defence  in  the  provinces  of  Frifeland. 

The  ftate  of  a  Slave  in  thofe  times,  was 
little,  better  than  it  was  under  the  Greek  and 
Roman  power,  {q)  The  horrid  inftitution  of 
the  KPYnTiA  was  indeed  not  known ;  but  abfo- 
lute  power  of  life  and  death  was  claimed  by  the 
Mailer  ;  and  the  warrior  who  at  one  moment 
had  defied  his  enemy  in  the  field ;  followed 
him  the  next,  as  fubfervient  to  his  will,  as 
the  cattle  which  equally  with  himfelf,  formed 
the  eftate  of  the  Conqueror. 

(q)  Among  the  early  Germans  however,  according  to 
Tacitus,  it  was  better.  Melior  Conditio  apud  Germanos 
quam  Romanos.- De  Mor.  Germ. 

Vol.  I.  CL  In 
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In  procefs  of  time,  diftinft  clafles  of  Slaves 
came  to  be  inftituted,  Thofe  of  talents  or 
perfonal  beauty,  were  referved  for  the  fervices 
of  the  family ;  thofe,  whofe  only  qualifica- 
tions were  health  and  bodily  ftrength,  were 
chained  as  it  were  to  the  foil,  and  fold  along 
with  it  as  the  means  of  its  cultivation.  They 
were  confidered  indeed  as  a  perfonal  as  well 
as  a  real  property  ;  the  Englifh  law,  in  com- 
mon with  moft  others,  dividing  them  into 
Villains  regardant,  and  villains  in  grofs  ;  the 
one  fixed  to  the  Soil  (adfcripti  gleba^J  the 
other  annexed  to  the  perfon  of  the  lord  ;  (r) 
and  there  are  inftances  of  great  numbers  of 
them  being  tranfported  from  one  ftate,  and 
even  from  one  province  or  kingdom,  to 
another,  (j)  as  will,  or  convenience  directed. 


(r)  Littel.  See.  181.  Sir  T.  Smith's  Commonweal ftu 
3.  10.  Spelman's  GloiT.  voc.  Servus.  "  Germanorum  in- 
ftar  erant  noftri  Villani,  a  Servis  multum  divert ;  quidam 
erant  preediales ,  quidam,  perfonales"  Sec. 

(s)  Chilperie  fent  away  whole  families  of  Slaves  from 
his  farms  near  Paris  into  Spain ;  they  were  chained  in 
waggons,  a  nuptial  prefent  on  the  marriage  of  his  Daughter, 

Greg.  Tur.  L,  6,  C.  45, 


To 
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To  preferve  an  empire  thus  proudly  acU 
miniftered,  we  muft  not  be  furprifed  to  find 
that  a  difference,  even  in  moral  worth,  was 
made  by  the  Law  between  the  Lord  and  the 
Villain.  Hence,  the  depofition  of  a  Have 
againft  his  matter  in  a  Court  of  Juftice,  was 
never  received  ;  (/)  hence  alfo,  that  humili- 
ating diftin&ion  which  the  Frankifh  Con- 
querors made  between  the  equivalent  de- 
manded for  the  death  of  their  relations  when 
any  of  them  were  killed ;  and  that  paid  for 
the  death  of  the  miferable  Gauls,   (u) 

(t)  L.  L.  Sedi.  Steph.  Cap.  19.  Refp.  et  Stat.  Hung, 
p.  179.    Edict.  Theod.  48.  ap.  Lendenbrog.  249. 

(u)  See  the  Salic  and  Repuarian  Laws  with  Mon- 
tefquieu's  reflections  ;  Efp.  des  Loix,  and  Obfervat.  fu^r 
l'Hift.  de  Fr.  par  Mably.  L.  1.  Ch.  2.  Alfo  GloiT.  de  Du 
Cange,  voce  Servus,  and  Cap.  19  of  the  Leges  Sancti  Ste- 
phani.  Refp.  et  Stat.  Hung.  p.  103.  It  cannot  be  expected 
that  in  a  work  like  this,  our  attention  can  be  arrefted  to  con- 
fider  at  large  the  condition  of  flavery  in  the  middle  ages ;  or 
if  it  could,  the  matter  has  already  been  too  amply  and  too 
accurately  inveftigated  to  attempt  it  anew.  It  is  enough  to 
touch  llightly  upon  the  fubjecl:,  in  order  to  mew  that  it  came 
within  the  Law  of  Nations  of  thefe  times.  The  learned 
reader  need  not  be  told  of  a  whole  cloud  of  Aatiqiaries 
and  Critics  upon  this  part  of  the  Cuftoms  of  Europe. 

For  the  Condition  of  the  Saxons,  however,  in  England^ 
fee  much  learning  in  Dr.  Brady's  Gen.  Pref.  to  his  Hiftory, 
and  Sir  T.  Smith,  3. 10. 

Q^2  The 
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The  exiftence  of  Slavery,  was  long  pro- 
tracted in  Europe.     We  faw  it  univerfal  be- 
fore the  Chriftian  sera  ;  nor  could  it  be  ex- 
pected that  a  new  religion  whofe  eftablifh- 
ment  was  accomplifhed  under  a  cruel  length 
Of  perfecution,  and  which  looked  for  fuccefs 
to  infinuation  and    conviction  alone,  fhould 
immediately  effectuate  the  reforms  which  it 
came  only  to  recommend.     Christianity 
however,  in  conformity  with  its  principles, 
claims  the  merit  of  having  gone  fartheft  to- 
wards the  abolition  of  this  debafing  Inftitution. 
It  is  indeed  the  great,  and  almoft  the   only 
caufe  of  its  abolition,  in  the  opinion  of  Gro- 
tius,  who  lays  it  down  that  by  the  old  Law 
of  Nations,  the  fra5tice   was  perfectly  legiti- 
mate ;   (w)   an  opinion  in  which  he  is  fully 
borne  out  by  the  univerfality  of  the  ufage, 
both  before  and  for  fome  time  after  the  sera 
ofChrift.   {x) 


(w)  De  Jur.  B.  et  P.  3.  7.  9. 

(x)  The  chief  and  moil  antient  divifion  of  men  in  the 
Codes  of  Jurifprudence  in  Germany,  was  into  two  ranks  3 
the  Freemen  and  the  Slaves. 

Heineccius  Elem,  Jur.  Germ.  L.  1.  S.  21. 

Whea 
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When  however  the  milder  doctrines  preach- 
ed by  him,  came  really  to  be  well  underftood 
and  diffeminated  in  their  genuine  purity  ;  the 
effect  upon  this  part  of  the  then  received  Law, 
was  vifible  and  permanent.      The  profeffed 
and  affigned  reafons  for  moft  of  the  charters 
of  manumiffion,  from  the  time  of  Gregory 
the  Great,  to  the  thirteenth  Century,  were  the 
religious  and  pious  considerations  of  the  fra- 
ternity of  men,  the  imitation  of  the  example 
of  Christ,  the  love  of  our  Maker,  and  the 
hope   of  redemption.     Enfranchifement  was 
frequently  given   upon  a  death-bed,  as  the 
moft  acceptable  fervice  that  could  be  offered ; 
and  when  the  facred  character  of  the  prieft- 
hood  came  to  obtain  more  univerfal  venera- 
tion ;  to  affume  its  functions  was  the  imme- 
diate paffport  to  freedom,   [y) 

(y)  The  enfranchifement  of  Slaves  in  England  arofe 
moft  particularly  from  thefe  principles  of  piety:  The  man- 
ner of  it  has  been  well  defcribed  by  Sir  Thomas  Smith 
(Commonwealth,  3.  10.)  and  Dr.  Brady  (Gen.  Pref.  to  his 
Hift.) 

For  the  manner  and  motives  of  enfranchifement  on  the 
Continent,  befides  Montefq.  Du  Cange,  &c.  fee  particularly 
Heineccius.  Elem  Jur.  Germ.  L.  1.  Tit.  2.  De  Stat.  Li- 
bertinorum,  and  the  elaborate  Note  U  of  Robertfon,  Ch.  V. 
Introd,  S.  1, 

0,3  Long 
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Long  before  this  however,  Christianity 
had  begun  to  perform  its  office  in  foftening 
the  rough  manners  of  the  Barbarians  ;  and 
thougn,  as  was  natural,  the  favage  underftand- 
ing  of  a  Goth,  or  a  Scythian,  might  not  be 
able  to  comprehend,  or  might  perhaps  at  firft 
defpife  the  humane  duties  which  it  taught ; 
yet  he  was  infenfibly  led  to  refpect,  and  after- 
wards to  embrace  a  religion,  which  evidently 
tended  to  hold  out  protection  to  the  un- 
fortunate. Alaric  in  the  midft  of  the  fack 
and  pillage  of  the  richeft  City  in  the  World, 
gave  the  ftri&eft  orders  to  refpect  the  Churches 
of  the  Apoftles  ;  and  what  is  more  wonderful 
at  that  time,  to  fpare  the  lives  of  the  un- 
refijling  citizens.  Alaric  and  many  of  his 
Goths,  were  Christians  ;  and  in  com- 
pliance with  his  commands,  (or  probably  in 
the  fervour  of  his  own  zeal,)  one  of  his  Cap- 
tains in  the  moment  of  laying  his  hands  on 
an  immenfe  hoard  of  plate,  upon  hearing  that 
it  was  dedicated  to  the  fervice  of  Saint 
Peter,  abftained  from  his  prey,  and  was  im- 
mediately ordered  by  his  Commander  to  re- 
place it  in  the  church. 

On  a  fimilar  occafion,  and  in  a  moment  of 

aqual  licenfe,  Luitprand,  king  of  the  Lorn- 

i  bards, 
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bards,  on  the  point  of  plundering  the  fame 
devoted  City  ;  liftened  to  the  voice  of  the 
Pope  ;  withdrew  his  Troops,  and  performing 
his  devotions  at  the  fhrine  of  the  Apoftle,  re- 
fpe&fully  made  an  offering  of  the  enfigns  of 
his  command,    (z) 

A  facrifice  much  more  congenial  with  the 
genius  of  the  new  religion,  was  made  by 
Heraclius.  After  the  defeat  of  Chosroes, 
fifty  thoufand  captives  were  releafed  by  that 
monarch,  confiftent  with  the  fpirit  which, 
to  ufe  his  own  words,  made  him  devote  his 
life  for  the  fahation  of  his  brethren^  to  obtain  in 
a  crown  of  martyrdom^  an  immortal  reward* 
The  dawning  of  the  Christian  Law  of  Na- 
tions is  alfo  to  be  obferved  in  the  conduct  of 
the  fame  Prince,  in  his  meflages  to  the  Perfian 
Tyrant,  exhorting  him  to  fpare  the  blood  of 
his  Subjects  and  relieve  an  humane  Con- 
queror from  the  pain  of  deftroying  the  faireft 
countries  of  Afia.  [a) 


(%)  See  Gibbon,  and  the  Authorities  he  quotes, Chs.  31. 
49. 

{a)  Id.  Cb.  46. 

Qjf  Such. 
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Such  among  many,  were  the  good  effe£ts 
of  Christianity  upon  the  Laws  of  War 
during  thefe  times — Not  that  it  is  meant  to  be 
afferted,  that  it  was  the  fole  caufe  of  the  hu- 
manity which  is  fometimes  difcoverable  in  this 
dark  period  ;  fince  among  the  moft  pagan, 
and  ferocious  nations,  examples  often  appear 
of  a  magnanimity  and  compaffion,  which 
fhine  forth  and  dazzle  us  amid  the  furround- 
ing  gloom.  Of  this,  the  accounts  of  the 
North  American  Savages,  prefent  us  with 
many  inftances  ;  and  of  this  alfo,  we  meet 
with  ftrong  proofs  among  the  favages  whofe 
hiftory  we  are  examining.  The  Laws 
of  feveral  of  their  ftates,  made  exprefs  pro- 
vifions  to  enforce  the  rights  of  hofpitality,  (b) 


(b)  By  a  Law  of  the  Burgundians,  tit.  38.  S.  1.  whoever 
refufed  Bed  or  Fire  to  a  Stranger,  was  punifhed  with  a  fine 
of  three  (hillings.  By  Another  among  the  Capitularies, 
fome  centuries  afterwards,  any  one  who  fhut  his  houfe 
againft  another  going  a  Journey,  was  fined  fixty  (hillings. 
L.  6.  S.  82.  and  among  the  Slavi  it  was  even  a  maxim, 
u  Quo  nocte  furatus  fueris,  Cras  appone  hofpitibus."  See 
Note  F.  F.  Robert,  Ch.  5.  Introd.  A  Law  of  the  Wifi- 
goths  enjoins  not  only  the  good  treatment  of  Merchants  and 
Strangers,  but  that  they  fhall  be  tried  by  their  own  Laws. 

Fuero  jufgo.  L.  2.  P.  436, 


and 


TO  THE  ELEVENTH  CENTURY.      233 

*nd  various  hiftories  might  be  related  to  fhew 
how  thofe  rights  were  refpe&ed. 

Eminent  among  the  reft  is  the  flory  of 
Alboin. 

There  had  been  old  war  between  the  Gepida 
and  the  Lombards,  and  Alboin,  Prince  of  the 
latter,  after  overthrowing  the  Gepidas  in 
battle,  pierced  with  his  own  hand,  the  Son  of 
Turisund  their  king. 

It  was  a  cuftom  it  feems  among  the  Lom- 
bards, to  reward  valour  with  a  feat  at  the 
royal  table  ;  but  the  fon  of  the  King  could  not 
fit  even  with  his  father,  until  he  had  been  in- 
verted with  arms  by  fome  foreign  Prince. — 
Alboin  ambitious  of  this  honour,  did  not 
hefitate  with  forty  Companions,  to  vifit  the 
court  of  Turisund,  and  was  thus  in  the 
power  of  a  hoftile  and  injured  Nation.  The 
generous  Monarch  however,  though  he  cpuld 
not  prevent  his  grief  from  burfting  forth  at 
the  fight  of  him  who  had  juft  flain  his  fon ; 
refpetted  the  rights  of  a  ftranger,  prote&ed 
him  from  the  vengeance  of  his  nation,  and 

fent 
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fent  him  home  inverted  with  the  bloody  arms 
of  his  child,    (c) 

But  though  the  virtues  of  hofpitality  found 
eminent  place  in  the  conduct  of  many  In- 
dividuals ;  yet  ftranger  Nations  in  thefe  times 
had  little  reafon  to  be  happy  under  the  In- 
ftitutions  which  governed  their  intercourfeo 
The  eftablifhment  of  the  Feudal  System, 
introduced  all  the  vigour  and  harfhnefs  of  mi- 
litary watchfulnefs  ;  and  men  in  the  bofom 
of  their  own  Society,  feemed  to  keep  guard 
as  if  in  a  camp.  If  a  perfon  therefore  re- 
cmoved  from  one  ftate  to  another,  though  it 
was  in  fearch  of  fettlement,  the  fuperior 
Lord  might  feize  him  as  his  Slave.  The  cruel 
rights  of  the  Inhabitants  of  the  Sea  Coafts 
againft  thofe  who  fuffered  fhipwreck  are  well 
known  ;  and  among  the  Welfh,  a  madman,  a 


(c)  Gibb.  Ch.45.  The  Paradife  of  Odin  was  en~ 
joyed  even  upon  Earth  by  this  fierce  Prince,  who,  hav- 
ing (lain  the  only  furviving  fon  of  Turifund,  fafhioned 
his  fkull  into  a  Cup,  which  ferved  him  long  after  at  his 
feafts.   lb. 


leper, 
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leper,  and  a  firanger^  might  be  killed  with 
impunity,   (d) 

If  a  man,  even  of  the  fame  ftate,  paft  from 
one  province  of  it  to  another,  he  was  bound 
within  a  year  and  a  day  to  acknowledge  him- 
felf  the  Vaflal  of  the  Lord  of  the  manor  where 
he  fettled  (e) :  The  Jus  Albinatus,  is  hardly  yet 
even  worn  out  on  the  continent,  and  befpeaks 
forcibly  the  inhumanity  of  the  early  Law  of 
Nations. 

(d)  Leges  Hoel  Dad.  quoted  by  the  Author  of  Ob- 
fervations  on  the  Statutes,  chiefly  the  more  Antient, 
p.  22. 

(e)  So  jealous  indeed  were  our  anceftors  of  encouraging 
an  intercourfe  with  Strangers,  that  by  a  Law  of  the  Con- 
queror, no  man  was  allowed  to  receive  a  perfon  unknown 
to  him  into  his  houfe  for  more  than  three  days,  unlefs  he  had 
keen  previoufly  recommended  to  him. 

Leg.  Guil.  Conq.  apud  Wilk.  227. 

This  was  but  fimilar  to  the  fpirit  of  the  Saxon  Laws  of 
H.  Lotharius,  Eadricus,  and  Edward,  which  enjoined  that 
the  hoft  mould  be  anfwerable  for  the  delinquency  of  the 
ftranger,  in  cafe  he  entertained  him  in  his  own  houfe  and 
nourifhed  him  with  his  own  food  for  three  nights  together. 
Wilkins,  Leg.  Sax.  9,  203.  De  Hofpitibus. 

So  alfo  L.L.  Withrcedii  Si  peregrinus  vel  advena  devius 
tagetur,  et  tunc  nee  vociferaverit,  nee  cornu  infonuerit, 
pro  fure  comprobandus  eft,  vel  occidendus,  vel  redimen- 
dus.    Id.  12. 

Such 


236  FROM  THE  FALL  OF  HOME 

Such  then  was  the  fituation  of  Europe  from 
the  fall  of  the  Roman  Empire,  till  about  the 
opening  of  the  eleventh  century ;  and  we 
fhall  probably  riot  be  able  to  difcover  a  period 
of  its  hiitory,  in  which  there  is  to  be  found, 
greater  licence,  lefs  order,  and  confequently 
lefs  happinefs.  In  fuch  a  fituation  therefore 
we  cannot  expect  that  any  very  clear  ideas  of, 
the  rights  of  mankind,  either  as  Individuals 
or  as  Nations,  were  entertained.  Sovereigns 
found  difficulty  in  conceiving,  and  more  in 
enforcing  a  Set  of  Laws,  which  mould  be  able 
to  give  peace  to  the  interiour  of  their  own 
ftates  ;  and  it  was  not  till  after  the  eleventh 
century,  or  rather  till  after  the  difcovery  of 
the  Pandects  of  Justinian,  that  the  munici- 
pal Laws  of  the  kingdoms  of  Europe  came  to 
affume  any  great  regularity  of  fhape.  We  may 
fuppofe  then  how  little  probable  it  was,  that 
there  could  be  any  thing  like  a  Code  under  the 
title  of  the  Law  of  Nations.  To  fuch  a  Law 
indeed  men  never  feem  to  have  appealed ; 
Christianity,  it  is  true,  obfcured  as  it  was, 
by  the  interpretation  which  the  Popes  chofe 
to  give  of  it,  fometimes  interfered  with  effecT: ; 
but  with  refpect  to  maxims  of  juftice,  or 
a  common  fet  of  Laws  for  the  government  of 

States  1 
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States  ;  they  feem  not  merely  to  have  been 
jhapelefs,  but  abfolutely  unknown. 

An  enquiry  might  here  very  naturally  be 
made  into  the  nature  of  the  Treaties  which 
were  entered  into  during  this  period  ;  Alli- 
ances andpofitiveCoNVENTiONS,oftenlup- 
plying  the  place  of  general  maxims  of  juftice, 
and  forcing  men  to  the  obfervance  of  an  equity 
which  the  rudenefs  of  their  manners  prevents 
them  from  perceiving  by  nature.     It  is  thus, 
as  we  before  hinted,  (f)  that  Barbarous  and 
Infidel  Nations   have    been  infenfibly  intro- 
duced into  more  polifhed  Claries,  and  led  to 
the  cultivation  of  more  humane  Laws.    But 
the  World  was  fo  particularly  fituated,  and 
the  darknefs  fo  univerfal  during  thefe  times ; 
that  while  the  barbarous  nations  were  allowed 
abfolutely  to  wanton  in  every  indulgence  to 
which  the  poffeffion  of  the  moft  favage  li- 
berty  could   prompt   them  ;    there  was    no 
people  within  their  fphere,  to  fet  before  them 
a   better  example,  or  incorporate   them  by 
Treaties,  with  a  better  order  of  fociety. 

(f)  Chap.  V.  ad  fin. 

In 
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In  common  Wars,  where  the  conquered 
people  are  allowed  fome  indulgence,  and  re- 
fped  is  paid  to  their  manners  and  arts ;  if 
they  excel  their  conquerors  in  thofe  points, 
(which  has  often  been  the  cafe,)  they  have 
fometimes  been  the  means  of  polifhing  even 
thofe  who  enflave  them,  the  ftubborn  fupe- 
riority  of  the  latter  condefcending  to  adopt 
their  learning  or  refinements ;  and  thus  it  waa 
between  Greece  and  Rome,  (g)  But  the  de- 
ftru&ion  of  the  Roman  World,  was  fo  fuel  den, 
and  fo  total ;  and  the  objeft,  as  we  have 
obferved,  was  fo  evidently  Extermination ; 
that  the  Barbarians  preferved  the  manners  of 
the  defert,  amidft  the  moft  fplendid  materials, 
for  civilization,  for  fcience,  and  for  elegance. 
When  thefe  materials  were  deftroyed,  as 
they  foon  were,  no  other  opportunities  for 
recalling  them  prefented  themfelves  from 
foreign  quarters.  The  Weft  was  unknown  : 
the  South  was  fcarcely  believed  to  be  in* 
habited  beyond  certain  latitudes ;  and  it  was 
from  the  Eaft  and  from  the  North,  that  the 

(i)  Tne  Hiftory  of  the  Tartars  and  Chinefe  prefents  us 
alfo  with  an  eminent  example  of  this. 

deluge 
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deluge  came.  If  any  nation  could  have  im- 
proved them  at  all  by  treaty  and  alliance,  at 
this  time,  it  feems  to  have  been  the  Chinefe ; 
the  do&rines  of  Confucius  having  been 
cherifhed  among  them  long  before  Christ. 
But  that  extraordinary  Empire  was  removed 
to  a  diftance  far  too  great  from  the  fphere  of 
their  intercourfe,  to  be  of  the  fmalleft  fervice 
to  them  ;  and  poffibly,  if  it  could  have  heard 
of  what  was  then  palling  in  Europe,  it  might 
have  confidered  it  as  our  prefent  nations 
confider  the  revolutions  of  Wydah,  or  the 
Caflfres. 

Europe  was  therefore  left  abfolutely  to 
itfelf  for  improvement ;  and  under  fuch  cir- 
cumftances,  we  cannot  be  furprifed  that  its 
progrefs  was  flow.  During  the  middle  ages 
there  is  confequently  a  great  dearth  of  diplo- 
matic knowledge ;  and  the  Treaties  of  thofe 
times,  afford  us  abfolutely  nothing  to  obferve 
upon,  as  far  at  leaft  as  they  relate  to  the  Law 
of  Nations.* — What  they  do  prefent,  however, 
mark  them  as  nations  actuated  by  one  com- 
mon fpirit;  and  though  they  are  almoft  all 
ecclefiajlical)  and  relate  chiefly  to  the  foundation 

of 
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of  Convents  ;  the  building  of  Churches ;  and 
the  grant  of  immunities  to  the  Priefthood  ;  (h) 
yet  that  alone  diftinguifhes  them  from  the 
reft  of  the  "World,  under  the  forms  of  a 
chara&eriftic  Religion.  (/) 

(b)  Vide  the  Corps  diplomatic  univerfel  par  Dumont — 
the  Cordex  Diplomaticus  of  Leibnitz — the  anonymous 
Recuil  des  Traites,  &  Mabilion  de  re  diplomatica — paflim 
during  thefe  ages. 

(/)  The  forms  alfo  in  which  thefe  Treaties  run,  prove 
this  very  ftrongly. 

The  name  of  Chrifl,  and  of  the  Holy  Trinity,  was 
invoked  with  great  Solemnity  5  and  this  form,  which  con- 
tinues to  this  day  among  Chriftian  Nations,  began  at  leaft 
as  early  as  the  time  of  Charlemagne. 

See  Du  Mont.  i.  1.  to  6. 
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CHAP.   IX. 

THE  HISTORY  OF  THE  LAW  OF  NATIONS  IN  EUROPE, 
FROM  THE  ELEVENTH  TO  THE  FIFTEENTH  CEN- 
TURY. 

IN  the  laft  chapter  we  obferved  that  bar- 
barity and  diforder  continued  to  overwhelm 
Europe  till  towards  the  opening  of  the 
eleventh  century  :  we  mull  not  however 
fuppofe  that  the  ferocity  of  manners  and 
irregularity  of  principle,  which  have  been 
recorded,  perifhed  all  at  once  after  that 
period.  Changes  in  thefe  points  are  for  the 
moft  part  effected  by  the  flow  lapfe  of  time  ; 
for  while  the  whole  external  face  of  a  coun- 
try may  be  altered  in  a  few  months  by  labour 
and  induftry ;  fuch  is  the  fixed  nature  of 
habit  and  character,  that  it  requires  a  long 
courfe  of  years  to  make  them  unbend,  and 
many  a  generation  wholly  to  deftroy  them. 
The  picture  therefore  which  we  had  of  the 
cuftoms  of  nations,  in  the  preceding  chapter, 
continues  the  fame  in  its  out-lines  and  greater 
features,  long  after  the  commencement  of 
Vol.  I.  R  the 
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the  period  before  us  ;  and  though  by  de- 
grees its  tints  grow  fainter  and  fainter,  till  at 
laft  they  are  loft  in  one  far  more  agreeable  ; 
they  are  ftill  to  be  traced  in  full  ftrength 
through  a  long  line  of  years,  and  feveral 
centuries  pafs  away  before  they  are  entirely 
expunged.  Previous  therefore  to  the  ample 
confideration  which  we  mean  to  give  of  the 
particular  circumftances  which  bore  upon,  and 
contributed  to  alter  the  law,  it  will  be  more 
perfpicuous  if  we  purfue,  in  this  place  once 
for  all,  the  account  of  fuch  events  as  juftify 
thefe  obfervations. 

It  is  one  of  the  raoft  painful  talks  of  hif- 
tory  to  be  obliged  to  record  the  fadts  which 
difgrace,  as  well  as  thofe  which  ennoble 
mankind,  and  in  examining  the  cuftoms 
which  prevailed  during  this  period,  our  hu- 
manity will  be  but  too  often  fhocked.  Though 
frequently  more  regular,  they  were  fome- 
times  not  lefs  barbarous  than  they  were 
during  the  ages  of  which  we  have  juft  been 
treating.  They  muft  however  be  related,  as 
without  them,  the  account  of  the  times, 
though  it  might  gain  in   foftnefs,  would  lofc 

in 


FROM  THE  Xlth  TO  THE  XV th  CENTURY.  243 

in  accuracy    and    truth,    the    moll  eflential 
points  of  an  hiftorical  enquiry. 

Of  all  the  nations  which  at  this  time  pre- 
tended to  the  little  civilization  that  was 
known,  the  Normans  feem  to  have  taken  the 
lead  in  the  difplay  of  cruelty  and  infolence, 
as  well  as  of  valour.  In  England  they  are 
defcribed  by  the  Monks,  as  Devils  rathef 
than  as  men,  and  from  their  delighting  in 
blood  more  than  other  nations,  were  fuppofed 
to  be  let  loofe  by  the  Almighty  as  the  mini- 
fters  of  his  vengeance,  (a)  If  the  fads  re- 
corded of  them  are  true,  they  feem  indeed 
to  juftify  the  conclufion*  They  are  faid  to 
have  put  their  prifoners  to  the  moil  unheard 
of  tortures,  in  order  to  difcover  treafures  that 
Were  fuppofed  to  be  concealed  <;  they  fuf- 
pended  men  over  fires  by  the  head,  the  feet, 
and  the  thumbs  ;  they  crufhed  their  brains 
with  tight  ligatures,  and  threw  them  into 
dungeons  fwarming  with  ferpents.  [b)  When 
they  turned  their  eyes  on  the  fofter  fex,  left 
deftitute   of  prote&ion  by  the  flaughter    of 

(a)  H.  Huntingdon,  p.  212, 
{b)  Chron.  Sax.  p.  238. 

R  2  their 
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their  kindred,  no  law  or  fentiment  of  gene- 
rofity  could  defend  them  from  their  brutality  * 
the  Cloifter  alone  afforded  them  fecurity  for 
their  chaftity ;  a  proof  that  the  conquerors 
proceeded  on  a  fort  of  fyftem,  and  that  their 
violence  was  the  effect  of  received  cuftoms 
which  knew  what  was  to  be  reflected,  not 
of  the  mere  heat  of  ubattle  which  refpe&s 
nothing.  There  is  a  remarkable  confirmation 
of  this  in  the  cafe  of  Matilda  of  Scotland, 
who,  though  a  foreign  and  neutral  Princefs, 
at  that  time  in  England  for  her  education, 
was  obliged  to  affume  the  veil  under  William 
the  Firft,  and  was  married  afterwards  to  his 
youngeft  fon.  The  marriage  of  a  Nun  being 
unlawful,  and  the  clergy  examining  her  upon 
the  point,  fhe  afligned  the  defence  of  her 
chaftity  as  the  fole  motive  for  her  profeflion  : 
The  plea  was  allowed  to  be  a  good  one  from 
the  known  and  acknowledged  cuftoms  of  the 
Normans,  and  was  adopted  by  many  others 
in  the  fame  fituation  and  with  the  fame  fuc- 
cefs.  (c)  Such  was  the  conduct  of  a  people 
who  ftigmatized  their  victims  with  the  name 
of  barbarians,  (d)    an   appellation  in  which, 

(c)  Eadmer.  Hift.  L.  3. 

{d)  William  of  Poi&ou.  p.  202, 

5  added 
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added  to  the  rights  they  affumed  upon  it, 
they  feem  to  have  imitated  the  infolent  fero- 
city of  the  Grecian  law  of  nations,  mentioned 
in  a  former  chapter,  {e) 

The  barbarity  of  the  Scotch  cuftoms  of  war 
appears  equal  to  the  Norman,  and  the  general 
ravage  of  a  Scottifli  invafion,  more  particu- 
larly that  of  David  the  Firft,  may  be  com- 
pared to  Scythian  cruelties  ;  the  fick  and 
aged  were  murdered  in  their  beds,  infants  at 
the  breaft,  and  priefts  at  the  altar.  David 
however  was  famed  for  humanity,  and  the 
only  excufe  for  him  is,  that  the  received  cuf- 
toms of  the  troops  he  commanded,  made  it 
ufelefs  for  him  to  forbid  what  he  could  not  pre^ 
vent.  (/) 

In  Italy,  which  claims  to  have  been  the 
firft  to  emerge  from  the  barbarifm  Which 
defolated  Europe,  cruelties  not  lefs  mocking 
were  often  exercifed.  At  the  clofe  of  the 
twelfth  century,  Marcualdus,  Senefchal 
of  the  Empire,  and  pretender  to  the  regency 

[e)   See  chapter  vi. 

(/)  Lyttelt.  Hen.  ii.  I.  183, 

R  ^  of 
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of  Sicily,  invaded  that  Ifland  :  He  was  fo  far 
regular  as  to  wait  the  denial  of  his  demand, 
before  he  declared  war.  When  it  commenced 
however,  he  burft  like  a  ftorm  upon  the 
unfortunate  people  ;  he  buried  moft  of  his 
prifoners  alive ;  he  burned  the  Ecclefiaftics  ; 
and  thofe  whom  he  treated  with  the  greateft 
lenity  he  threw  into  the  fea.  (g)  In  1264, 
Mainfroy,  the  natural  fon  of  Frederick  II, 
making  war  upon  the  pope  in  Tufcany, 
punifhed  the  prelates  who  fell  into  his  hands 
by  mutilation  and  death,  (h)  On  the  other 
fide  his  rival  and  conqueror  Charles  of 
Anjou  referved  numbers  of  the  prifoners 
whom  he  took  at  the  battle  of  Beneventum 
for  his  entry  into  Naples ,  where  they  were 
put  to  death  like  common  criminals  ;  (/)  in 
revenge  for  which,  and  other  cruelties, 
twenty  years  afterwards,  two  hundred  gentle- 
men taken  by  the  Sicilians  in  a  naval  battle, 
were  beheaded  in  cool  blood  by  the  famous 
admiral  Loria.  (k)- 

(g)  Ep.  157.  ap  geil. Innocent  III. ' 
(h)  Burigny  Hift.  de  Sicil.  2.  145. 
(/)  Id.  21.  160. 
\k)  Id.  2.  208. 

A  milder 
I 
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A  milder  punifhment  on  that  occafion  was 
experienced  by  the  common  foldiers,  who 
were  fent  to  the  gallies,  and  who  as  a  mark 
of  infamy  were  firft  condemned  to  have  their 
hair  cut  off.  (/)  It  is  remarkable  that  the 
lofs  of  hair  mould  have  continued  thus  long 
in  Europe  to  be  a  fign  of  difgrace.  Under 
the  Merovignian  race  of  kings  in  France,  it 
was  the  fame  as  the  lofs  of  the  crown ;  and 
amid  the  frequent  revolutions  which  that 
family  underwent,  every  dethroned  prince 
was  regularly  fhaven  and  thrown  into  a  con- 
vent, after  which  it  was  fuppofed  that  he 
could  not  pretend  to  public  affairs.  The 
pride  of  long  hair  was  extremely  antient 
among  the  northern  nations,  and  is  to  be 
traced  far  back  among  the  Scandinavians,  {m) 
To  endeavour  to  account  for  it,    any  more 

(/)  Burigny  Hift.  de  Sicil.  ,2.  207. 

(m)  See  the  ftory  of  the  young  men  of  Jomfburg,  put 
to  death  by  Thorchill.  The  feventh  of  them,  fays  the 
record,  had  long  fair  hair,  as  fine  as  filk,  which  floated  in 
curls  and  ringlets  on  his  moulders, — being  afked  what  he 
thought  of  death,  I  receive  it  willingly  replied  he ;  I  only 
beg  of  you  one  favour,  not  to  let  my  hair  be  touched  by 
any  one  of  lower  degree  than  yourfelf,  nor  be  flained  with 
my  blood.— Mallet's  North.  Antiq.  1.  205, 

R  4  than 
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than  many  other  human  prejudices,  would 
probably  be  vain  ;  it  is  fufficient  to  have 
remarked  the  facl:. 

Perhaps  indeed  it  may  be  denied  that  thefe 
and  a  number  of  other  examples  were  in 
conformity  with  the  received  laws  of  war, 
and  they  may  be  fuppofed  rather  to  have 
arifen  from  the  accidental  burfts  of  violence 
in  particular  men.  Their  univerfality  how- 
ever, and,  what  is  worfe,  their  duration  all 
over  Europe,  prove  them  to  have  been#  the 
confequence  of  fettled  cuftoms  ;  and  the  cuf- 
tom  of  nations,  as  has  often  been  obferved 
in  the  courfe  of  this  work,  is  the  only  law 
which  can  govern  them,  when  particular 
conventions  have  not  been  agreed  upon. 
Numbers  of  the  cafes  of  barbarity  which 
prefent  themfelves,  are  befides  fo  regular  and 
uniform  in  the  circumftances  of  their  feverity, 
that  they  muft  have  been  founded  on  general 
maxims.  There  was  a  fixed  object  propofed 
in  them,  and  they  were  the  means  adopted 
to  obtain  it. 

Among  thefe   might  be  reckoned  the  bar- 
barous   military  punifhment    of   mutilation  ; 

inftances 
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inftances  of  which  are  perpetual  throughout 
the  hiftories  of  Europe.  They  are  matters 
of  horror,  but  they  muft  be  related,  and  we 
may  then  judge  whether  they  can  be  deemed 
mere  ads  of  diforder. 

In  the  tenth  century,  Theobald  duke  of 
Spoletto,  who  is  defcribed  by  the  hiftorian  as. 
not  undeferving  the  title  of  hero,  having  con- 
demned his  captives  to  the  mod  odious  of  all 
mutilations,  granted  them  mercy  at  the 
prayers  of  a  woman.  Being  afked  however 
what  puniihment  her  hufband  deferved  mould 
he  be  again  taken  in  arms,  her  anfwer  marks 
the  ipirit  of  the  times.  "  He  has  eyes  and  a, 
"  nofe,  faid  fhe,  hands  and  feet,  thefe  are 
"  his  own,  and  thefe  he  may  deferve  to  for- 
"  feit  by  his  perfonal  offences."  (n)  The 
maxim  continued  long  afterwards  1$  Europe. 
Not  to  go  into  our  own  ftory  beyond  the 
time  of  William  the  Conqueror,  whofe  feveri- 
ties  this  way  are  well  known  ;  his  fon  Ru* 
Fus  took  vengeance  upon  the  Welfh  in  the 

(n)  Luitprand  Hi  ft.  L.  4.  ch.  4.  I  have  tranfcribed 
Gibbon's  trahflation.  See  the  whole  of  that  curious  ftory. 
Dee.  &  Fall.  10.  254. 

year 
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year  1098  by  cutting  off  their  feet  and 
hands  :(o)  In  1107  Robert  duke  of  Nor- 
mandy loft  his  eyes  for  endeavouring  to  break 
prifon  to  which  the  laws  of  war  had  con- 
demned him.  (p)  In  j  136  Magnus  king  of 
Norway  was  emafculated  by  Eric  of  Den- 
mark ;  (q)  and  in  1 190  the  Suabian  Emperor 
BarbarofTa,  delivered  his  captives  at  Milan  to 
the  knife  of  the  executioner,  or  fhot  them 
from  military  engines.  In  the  next  century 
Marcualdus  punifhed  the  Sicilian  nobles  with 
different  mutilation ;  and  fixty  years  after- 
wards Mainfroy,  as  has  been  obferved,  made 
war  on  the  clergy  in  the  fame  manner. 

The  barbarous  treatment  of  Roger  II.  by 
the  Emperor  Henry  VI.  may  be  attributed  to 
motives  of  policy,  rather  than  the  received  cuf- 
toms  of  war  ;  neverthelefs  we  can  have  little 
idea  of  the  regularity  of  thofe  times,  when  even 
with  thefe  motives,  a  king  conquered  by 
another  in  open  war,  was  emafculated,  and  de- 

(0)  Cod.  Leg.  Vet.  Spelm.  ap.  Wilk,  p.  283. 

(/>)  Mat.  Par.  60. 

(?)  Mod.  Un.  Hift.  28.  461. 

livered 
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livered  over  to  perpetual  imprifonment,   in 
order  to  cut  off  all  hope  of  pofterity.  (r) 

At  the  fiege  of  Lifbon  in  1370,  it  was  the 
cuftom  of  the  Spaniards  fays  FroifTart,  when 
they  took  a  prifoner,  to  tear  out  his  eyes, 
and  cut  off  his  feet  and  hands,  and  in  that 
condition  to  fend  him  back  with  a  meffage 
to  his  countrymen,  threatening  them  all  with 
the  fame  fate,  (s)  Laftly  it  is  faid  to  have 
been  the  refolution  of  the  French  before  the 
battle  of  Agincourt  in  141 5,  to  cut  off  the 
three  fingers  of  the  right  hand  of  every 
Englifh  archer  who  mould  fall  into  their 
power  ;  a  defign  of  which  Henry  well  knew 
how  to  take  his  advantage,  in  his  fpeech  to 
the  foldiers  on  that  memorable  day.  (/) 

Shocking  as  this  mode  of  military  venge- 
ance appears,  we  probably  are  not  to  attribute 

(r)  Ut  fpem  omnem  ei  fucceflionis  Henricus  adimeret, 
et  de  jure  haereditatis  future  poftcris  litigandi  furriperet 
caufam,  genitales  illi  partes  defecans,  Eunuchum  fecit,  et 
carceri  ad  mortem  ufque  addixit. — Fazellus.  de  reb,  Sicu- 
?is.  435>  39- 

(s)  Froiflart  B.  3.  ch.  28. 

(/)  Villaret  Hift.  de  Fr.  3.  172. 

it 
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it  altogether  to  the  ferocity  of  the  times,  and 
certainly  not  to  the  fudden  pafiion  of  indi- 
viduals. In  all  probability  it  took  its  rife 
from  deliberate  views  of  policy.  In  an  age 
when  war  was  the  fole  bufmefs,  and  the 
power  of  doing  a&ive  mifchief  wras  therefore 
confidered  as  the  higheft  endowment,  the 
value  of  the  members  of  the  body  was 
heightened  in  proportion ;  and  as  the  theory  of 
punifhment  fpeculates  chiefly  on  thofe  things 
on  which  it  beft  can  take  erfec!:,  the  forfeiture 
of  the  limbs  came  thus  to  be  a  common 
penalty  even  under  municipal  laws.  We 
cannot  therefore  wonder  if  under  the  law  of 
nations,  where  fo  much  muft  always  be  left 
to  the  difcretion  of  the  conqueror,  the  fame 
fpirit  mould  appear.  Accordingly,  it  feems 
to  have  governed  both  the  warriour  and  the 
legiflator,  and  was  found  in  the  camp  as  well 
as  in  the  hall  of  juftice. 

Another  ftrong  mark  of  defalcation  of 
proper  principles,  rather  than  of  mere  bloodi- 
nefs  of  difpofition,  appears  in  the  frequent 
ufe  of  poifon,  which  we  find  during  this 
period.      If  the  death  of   enemies  was   the 

chief 
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chief  object  in  battle,  it  was  of  little  confe- 
quence  it  was  fuppofed,  how  it  fhould  be 
accomplished.  Hence  the  ufe  of  poifoned 
arms,  and  the  ftill  more  mocking  expedient, 
fometimes  fallen  upon,  of  poifoning  the 
wells  of  a  country  or  town  through  which 
foldiers  were  to  march,  or  which  they  befieged, 
was  at  leaft  cuftomary,  if  it  was  not  abfo- 
lutely  legitimate.  The  death  of  Cceur  de 
Lion  was  owing  folely  to  the  poifon  of  the 
arrow  which  wounded  him ;  [u)  and  fo  far 
down  as  the  year  1563  we  find  an  inftance 
of  the  fame  kind  in  France  ;  Ambrofe  Ear) 
of  Warwick  having  died  of  a  wound  which 
he  received  in  the  leg,  at  the  defence  of  NewT- 
haven,  by  a  poifoned  bullet,  (v)  The  latter 
horrid  practice,  (not  to  flop  here  at  the  fup- 
pofed manner  in  which  the  Greeks  got  rid  of 
the  Crufaders,)  is  to  be  found  at  leaft  as  far 
down  as  the  fiege  of  Bourges  in  141 2,  where 
the  French  are   faid  to   have  corrupted   the 

(«)  Mat.  Par.  195. 

{v)  Birch.  Mem.  of  Q.  Eliz.  1.  6. 

fountains 
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fountains  in  the  fuburbs,  the  bettei  to  cut  off 
the  befiegers.  (x) 

A  prifoner  in  thefe  early  ages  being  nip- 
pofed  to  be  perpetually  at  the  mercy  of  his 
conqueror,  even  long  after  the  battle  in  which 
he  was  taken ;  it  was  not  confidered  as  unfair 
to  look  upon  him  as  an  hoftage  for  what 
might  be  done  by  the  enemy,  or  to  threaten 
and  to  exercife  feverity  againft  him,  in  order 
to  extort  what  otherwife  perhaps  might  not 
have  been  eafily  obtained. 

Upon  this  principle  it  was,  that  Henry 
the  Fifth  proceeded  in  feveral  of  his  fieges  in 
France,  At  Rouen  in  141 8  gibbets  were 
erected  all  round  the  city,  and  as  a  mark  of 
what  the  inhabitants  might  expect  if  they 
perfifted  to  defend  themfelves,  the  prifoners 
were  hung  up  upon  them  in  fight  of  their 
friends.  The  fame  conduct  was  purfued  at 
Monteran  in  1420.- — Yet  Henry  after  the 
capture  of  Rouen^  had  ftipulated  that  a  large 
body  of  citizens  who  had  been  expelled  the 

(x)  Monftrelet,  Chron.  de  Fr.  fub,  an.  141 2. 

city 
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city  in  order  to  fave  provifions,  fhould  be 
reftored  and  fed  for  a  twelvemonth  at  the 
expence  of  the  inhabitants  ;  (y)  and  from  this 
and  other  inftances,  (particularly  that  famous 
proof  of  his  knowledge  of  what  good  order 
required  of  him  which  has  immortalized  his 
youth,)  it  mould  feem  that  it  was  not  fo 
much  his  own  barbarity,  as  the  cuftom  of 
the  times  which  led  him  into  thefe  cruelties. 

Upon  this  principle  alfo  it  was,  that 
Beatrice  fifter  of  Conjlance  queen  of  Arragon, 
was  delivered  from  a  long  captivity  in  which 
fhe  had  been  held  by  Charles  of  Anjou  the 
conqueror  of  Naples.  The  Arragonians  hav- 
ing defeated  and  taken  in  a  naval  battle  the 
prince  of  Salerno,  the  queen  difpatched  a 
veffel  with  him  into  the  port  of  Naples, 
where  the  captain  calling  forth  the  princefs 
his  confort,  pointed  out  her  unfortunate  huf- 
band  on  the  deck,  an  executioner  at  his  fide, 
and  menaced  him  with  inftant  death  if 
Beatrice  was  not  given  up.  This  was  done 
upon  the  fpot,  (z)  and  he  himfelf  was  after- 

(y)  Monftrelet.  Chron.  de  Fr.  v.  1.  ch.  201,  225. 
(z)  Burigny,  Hift.  de  Sicile  2.  208. 

wards 
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wards  detained  to  be  once  more  the  inftru- 
ment  of  the  fame  kind  of  policy.  His  father 
meditating  the  fiege  of  Meffina  which  was  the 
place  of  his  captivity,  the  MefTenians  threat- 
ened again  to  put  him  to  death  if  the  king 
ihould  dare  to  fet  foot  in  Sicily,  [a) 

The  hiftory  of  this  houfe  of  Anjou  is  fer- 
tile in  events  of  confequence  to  the  law  of 
nations. — Far  before  the  reft  is  the  cafe  of  the 
unhappy  Con  r  add  in.  This  unfortunate 
young  prince,  if  lineal  fucceffion  could  have 
been  allowed  to  take  its  courfe  againft  the 
infallible  will  of  the  fovereign  of  Rome,  was 
the  undoubted  heir  to  the  crown  of  Sicily.  [/?) 
But  that  mighty  power  having  through 
hatred  to  his  family  beftowed  the  Kingdom, 
whenever  he  ihould  conquer  it,  upon  the 
Count  of  Provence,  and  the  battle  of  Beneven- 

(a)  Burigny  Hift.  de  Sicile  2.  208.  It  Was  a  policy  of 
the  feme  kind  which  was  fuppofed  to  have  faved  Paris  from 
the  duke  of  Brunfwick  in  1792,  when  the  unfortunate 
Louis  XVI.  was  detained  prifoner  by  his  fubjecls. 

(Z>)  He  was  the  grandfon  of  the  famous  Frederic  II. 
Emperor  of  Germany  and  king  of  Sicily,  whofe  quarrels 
with  the  Pope  are  fa  celebrated  in  hiftory. 

turn 
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turn  having  decided    it  in    his  favour,    the 
Count  fucceeded  quietly  to  the  enjoyment 
of  his  conqueft.     After  a  few  years  however, 
the  young  Conraddin  with  a  fpirit  of   ad- 
venture far  beyond  his  age,  feconded  by  his 
friend   and   coufin    Frederic    of  Auftria,    as 
young  as    himfelf,    prepared    to    affert    the 
rights  of  his  houfe.    They  were  both  of  them 
met,    defeated  and  taken  by  the  inexorable 
Charles,    whofe  treatment  of   them  on  this 
occafion  forms  a  cafe  in  the  law  before  us, 
about  which    there    has    often   fince,    been 
much  difference  of  opinion.      Unwilling  to 
incur  the  chara&er  of  a  tyrant  who  could 
himfelf  bear  all  the  guilt  of  blood  and  mur- 
der, he  refolved  to  adopt  a  conduct  infinitely 
more  prejudicial  to  the  rights  of  mankind  ; 
fince  men  may  guard  againft  what  all  allow 
to  be  forbidden,    but  can  never  efcape  the 
murder  which  is  fandtioned  by  law.     Aflem- 
bling  therefore  the  judges,    he  brought  his 
prifoners  before  them,  and  after  having  heard 
with  care  (to  ufe  the  expreflion  of  the  hif- 
torian,)  "  all  the  reafons  that  could  he  drawn 
"from  law,  and  the  jus  publicum"  they  were 
found  guilty  of  treafon,  and  condemned  to 
Vol  I.  S  fuffer 
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fuffer  death  on  the  fcaffold.  (c)  They  were 
accordingly  led  into  the  market  place,  and 
after  having  been  reproached  with  their 
crimes,  and  forced  with  a  refinement  of 
cruelty  to  aflift  in  the  chapel  at  their  own 
funeral  fervice,  they  patiently  fubmitted  to 
the  axe  of  the  executioner. 

When  we  confider  in  this  remarkable  cafe, 
that  neither  Con  r  add  in  nor  his  coufia 
Frederic'  were  at  all  dependent  upon 
Charles  ;  that  allowing  him  to  have  been  the 
lawful  king,  they  owed  him  no  allegiance, 
that  they  came  in  arms  as  open  enemies,  and 
made  war  upon  him  according  to  the  forms 
of  war  ;  we  fhall  find  difficulty  in  difcovering 
by  what  maxim  of  juftice  they  could  be  con- 
demned. Carrying  the  rights  of  war  to  their 
utmoft  extent,  Charles  after  the  battle  might 
have  kept  them  in  perpetual  imprifonment, 

(c)  An  antient  French  biftorian  gives  the  following  ac- 
count of  it.  "  Illuec  fit  aflambler  plufeurs  Seigneurs  de 
"  loys,  et  autres  fages  hommes,  &jugie*ent  que  par  droit 
<c  il  devoit  avoir  les  chiees  coupes^  comme  cil  qui  eftoient 
u  coupable  de  la  malveftie  et  defloyeaite  efgenee."— «* 
Guillaume  de  Nangis*  Ann.  de  St.  Louis.  267.  See  alfc 
Velly  Hift.  de  Fr.  &  Giannone.  19.  2. 

or 
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or  with  ftrong  hand  might  have  fwept  thenv 
from  the.,  world,  as  enemies  with  whom  he 
never  could  be  fafe.  That  he  could  condemn 
them  according  to  the  forms  of  a  judicial 
procefs,  can  only  be  attributed  to  the  pecu* 
liar  irregularity  of  the  age*  At  the  fame  time 
it  deferves  to  be  marked  as  a  fad  well  worthy 
of  notice,  that  while  every  thing  feemed  to 
bend  before  the  fortune  of  the  houfe  of  An- 
jou,  a  man  was  found  adventurous  enough 
to  queftion  the  validity  of  the  fentence,  and  to 
write  a  book  to  prove  that  it  was  contrary  to 
the  law  of  nations.  This  was  Succaria,  a 
civilian  of  thofe  days,  [d)  and  his  book, 
whether  well  or  ill  executed,  prefents  us  I 
believe  with  the  firft  inftance  of  the  law  of 
nations  confidered  of  importance  enough  to 
be  treated  as  a  fcience.  The  cafe  however 
continued  on  the  records  of  the  world,  and 
ftrefs  was  laid  upon  it  three  hundred  years 
afterwards,  by  thofe  who  condemned  the  un- 
fortunate queen  of  Scots,  (e) 

More  than  a  century  after  this,  (1384)  the 
fame  family  furniihes    us  with  another  ex- 

(d)  Burigny  Hift.  de  Sicile,  2.  174. 
{e)  Camden's  Eliz.  p.  376. 

S  3  ample 
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ample  of  the  fame  fort  of  violence.    Jane>  the# 
defcendant  of  Charles,    having  adopted  the 
duke  of  Anjou,  brother  to  Charles  the  Sixth 
of  France  as  her  heir ;  the  duke  of  Durazzo, 
who  was  next  in  fucceflion,  made  war  upon 
her,  and  became  mafter  of  her  perfon.     As 
her  own  right  to  the  throne,  had  never  been 
doubted,  there  was  not  a  pretext  to  put  hei: 
to  death ;  but  Jane  in  the  courfe  of  her  reign, 
had  been  guilty  of  infidelity  and  murder,  and 
the  laws  of  nations  of  thofe  times,    which 
permitted  every  irregularity,  feemed  even  to 
command,  what  certainly  was  but  retribution. 
However  facred  therefore  the  inviolability  of 
crowned  heads  may  be  confidered  by  more 
regular  maxims  ;  the  maxims  then  in  exiftence 
called  loudly  for  her  punifhment,    and  fhe 
was  ftrangled  in  confequence,    by  order  of 
her  conqueror,  as  fhe  herfelf  had  ftrangled 
her  firft  hufband  Andrew  of  Hungary  fome 
years  before.  {/) 

The  deliberate  execution  of  officers  after, 
having  behaved  gallantly  at  their  polls  though 
forced  to  fubmit  to  fuperiour  power,  is  ftill. 

(/)  Pafquier  recher.  de  la  Fr.  6.  26, — Giannone  23. 5. 

led 
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lefs  to  be  defended.  We  obferved  inftances 
of  this  in  all  the  periods  we  have  yet  touched 
upon,  and  it  continues  during  that  imme- 
diately before  us.  The  whole  of  the  garrifon 
before  which  Richard  the  Firft  loft  his  life 
were  immediately  put  to  death  by  that  prince, 
except  the  foldier  by  whofe  arrow  he  fell. 
But  though  pardoned  by  the  king,  in  whom 
the  feeds  of  true  magnanimity  feem  only  to 
have  been  ftifled  by  the  barbarity  of  the 
times,  he  was  but.referved  for  a  feverer 
vengeance ;  being  unmercifully  flayed  alive 
by  Markadeus  fecond  in  command,  (g) 

The  well  known  fate  of  the  brave  Sir 
William  Wallace  in  1305  is  a  difgrace  in- 
delible to  the  Englifh  name  and  the  character 
of  the  age. 

In  1 414  Beurnonville  commander  ofSoif- 
fons  for  the  duke  of  Burgundy,  being  forced 
to  yield  the  town  after  a  vigorous  defence, 
was  taken  deliberately  to  Paris,  and  led  to 
execution  like  a  criminal,  in  revenge  for  the 
4eath  of  He£tor  de  Bourbon,  killed  during 

(g)  Hovederu  p.  791* 

s  3  &■ 
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the  fiege.  (b)  I  pafs  over  the  condemnation 
of  the  famous  Joan  d'Arc,  fince  (however  it 
may  fully  the  reputation  of  the  duke  of  Bed- 
ford for  not  faving  her  life,)  the  avowed 
motive  for  her  death,  was  her  being  an  en- 
chantrefs  and  an  heretic,  and  therefore  it 
cannot  in  any  fort  be  brought  under  the  cuf- 
toms  of  war.  (?)  Too  many  examples  how- 
ever may  be  adduced  in  fupport  of  the  point 
in  queftion,  and  it  is  remarkable  that  they 
occur  moft  frequently  in  the  very   century 

from  which  a  celebrated  hiftorian  looks  back 
upon  the  progrefs  of  mankind  from  the  bar- 
barous ages,  and  pronounces  it  to  be  im^ 
menfe .;  they  occur  alfo  under  characters 
which  we  are  accuftomed  to  regard  with  fa-* 
vour  and  refpedt, 

At  the  fiege  of  Rouen^  mentioned  before, 
Henry  the  Fifth  referved  by  an  exprefs 
article  of  the  capitulation,  a  certain  number  of 

(b)  Monftrelet  ad  an.  1414.  v,  I.  ch.  121.  His  head 
was  {luck  on  a  lance,  and  his  body  hung  up  by  the  arm- 
pits. 

(/)  See  a  long  and  able  but  partial  account  of  her  pro* 
eefs  in  Villaret,  3.  432.  et  infi\  &  v.  4.  ad  iijit, 

men 


FROM  THE  Xlth  TO  THE  XVth  CENTURY.  263 

men  on  whom  he  mould  be  allowed  to  exer- 
cife  his  rights  of  vengeance. 

In  142 1  at  the  fiege  of  Meaux,  Vaurus  the 
Governor,  in  order  to  infpire  an  irreconcile- 
able  hatred  into  his  foldiers  againft  the 
Englifh,  fent  his  prifoners  regularly  to  an 
Elm,  (which  on  this  account  was  called  the 
Elm  of  Vaurus,)  where  they  were  hanged 
without  mercy.  "  Let  them  be  carried  to 
"  my  Elm,"  were  the  words  of  the  inexora- 
ble fentence.  The  Englifh  of  courfe  retaliated, 
and  with  comparative  mildnefs,  contented 
themfelves  on  the  fall  of  the  place,  with 
putting  to  death  fix  of  the  principal  officers, 
at  the  head  of  whom  was  Vaurus  him- 
felf.  {k) 

In  143 1  the  Commandant  of  Guerron,  a 
garrifon  in  Champagne,  being  prefled  to  ex- 
tremity by  Luxemburg,  a  French  general, 
could  only  fave  the  majority  of  his  foldiers 
by  yielding  up  every  fourth  and  fixth  man  to 
the  mercy  of  the  conqueror. 

(.£)  Chron.  de  Monftrel.  ad  an.  1421. 

S  4  The 
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The  garrifon  pafled  in  view  before  Lux- 
emburg, the  victims  were  chofen,  and  exe- 
cuted on  the  fpot  by  one  of  their  own  body, 
who  was  forced  to  ferve  this  bloody  office.  (/) 

In  1476  I  find  a  ftrange  law  of  war  which 
in  thefe  days  would  be  held  equally  infamous. 
The  duke  of  Burgundy  having  befieged 
Nanci ;  efforts  were  made  by  feveral  gentle- 
men to  throw  themfelves  into  the  place.  One 
of  them  being  taken  in  the  attempt,  the  duke 
ordered  him  to  be  immediately  hanged,  fay-, 
big  that  it  was  contrary  to  all  the  rights  of  war% 
when  a  general  had  begun  the  fiege  of  a  town% 
and  the  fire  of  the  artillery  had  commenced^  for 
any  one  to  attempt  to  enter  the  fortrefs  in  order 
to  defend  it,  Commines  who  gives  the  ac- 
count adds  that  this  was  really  the  cuftom  in 
Spain  and  in  Italy,  (m)  In  1479,  Maximilian 
archduke  of  Auftria,  being  arretted  three  days 
in  his  progrefs  by  Raimonet  commander  of 
the  little  caftle  of  Malauny  near  Terouenne, 
that  gpvernour  was  inftantly  hanged  on  the 
Surrender  of  the  caftle.  (n)     Near  three  hun- 

(/)  Monftrelet  fub.  an.  143 1. 

(m)  Commines,  L.  5.  ch.  6. 

[n)  Contin.  ofMonftrel.  p.  71, 

dred 
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dred  years  from  the  time  of  Richard  I. 
when  fuch  enormities  were  moft  frequent, 
had  thus  produced  no  amendment.  The 
latter  days  of  Maximilian  come  within  the 
period  to  which  the  maxims  and  politics  of 
later  times  are  ufually  traced  ;  but  all  through 
the  century  in  which  his  name  fo  often  ap- 
pears, the  cuftoms  of  war  are  peculiarly 
fhocking. 

The  cruel  and  mutual  ravages  of  the  French 
and  Engliih  are  faid  to  have  been  fuch,  that 
neither  man  nor  woman  was  to  be  feen  in  the 
whole  country  of  Caux,  except  the  garrifons 
of  fortified  places.  {0)  Nor  can  there  proba- 
bly be  a  more  feeling  defcription  of  the  mife- 
ries  of  war  in  thefe  barbarous  times  than  the 
following  tranflation  of  Speed  from  Polydore 
Virgil,  "  While  the  Engliih  and  French 
"  (quoth  he)  contend  for  Dominion,  Sove- 
$i  raignty,and  life  itfelfe,  mens  goods  in  France 
"  were  violently  taken  by  the  licence  ofwarre, 
"  Churches  fpoiled,  men  every  where  mur- 
*'  thered,  or  wounded,  others  put  to  death,  or 
^  tortured  ;  Matrons  ravifhed,  Maydes  for- 
#  cibly  drawne  from  out  their  parents  armes 

(?)  Chroniques  de  France.  124. 

"to 
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"  to  bee  deflowered,  Townes  daily  taken,  dail^r 
"  fpoiled,  daily  defaced,  the  riches  of  the 
"  inhabitants  carried  whither  the  Conquerours. 
"  thinke  good  ;  houfes  and  villages  round 
"  about  fet  on  fire :  no  kind  of  cruelty  is  left 
"  unpraclifed  upon  the  miferable.  French. 
"  Neither  was  England  her-felf  void  of  thefe 
"  mifchiefes,  who  every  day  heard  the  newes 
"  of  her  valiant  Childrens  funerals,  flaine  in 
11  perpetual  fkirmifhes  and  bickerings,  her 
"  generall  wealth  continually  ebd,  and  wained, 
"  fo  that  the  evils  feemed  almoft  equall,  and 
"  the  whole  Wefterne  world  echoed  the 
"  groanes  and  fighes  of  either  Nations  quarrels, 
<c  being  the  common  argument  of  fpeech  and 
"  compaffion  throughout  Chriflendom."  (/>) 

Savage  however  as  this  picture  has  repre- 
fented  the  Englifh  in  their  mode  of  making 
war,  we  have  authority  for  believing  that 
they  exceeded  all  other  nations  in  the  regu- 
larity of  their  proceedings,  at  leaft  according 
to  the  ideas  of  the  age.  The  devaftations 
that  have  been  defcribed  were  therefore  com- 
mon all  over  Europe,  and  miferable  indeed 

(p)  Speed,  p.  668. 
c  muft 
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mull  have  been  the  lot  of  the  world,  [q]  We 
cannot  then  agree  with  the  remark  of  Dr. 
Robertfon,  (as  far  at  leaft  as  it  may  be  fup- 
pofed  to  concern  the  law  of  nations,)  that 
the  progrefs  which  mankind  had  made 
towards  order  and  refinement,  from  the  fall 
of  the  Roman  Empire  to  the  opening  of  the 
fifteenth  century,  muft  appear  immerfe.  (r) 
Much  no  doubt  had  been  done,  towards  the 
melioration  of  municipal  eftablifhments,  much 
in  fome  of  the  fciences,  and  in  many  of  the  arts; 
but  of  the  law  of  nations,  as  founded  on  the 
principles  of  humanity  and  juftice,  men 
fcarcely  feemed  to  have  thought. 

While  fuch  poor  refpect  was  thus  paid  to 
the  lives  of  perfons  who  according  to  every 
fentiment  of  generofity,  if  not  according  to 

(g)  Philip  de  Commines  who  lived  long  in  the  century 
during  which  moll  of  the  inhuman  practices  that  hare 
hten  mentioned  tojic  place,  has  this  remarkable  pafiage. 
<c  Or  felon  moa  advis,  entre  toutes  les  Seigneuries  du 
i£  monde  dont  J'ay  connoiffance,  ou  la  choie  publique  eft 
<c  mieux  traitee,  et  ou  il  y'a  nuls  edifices  abbatus,  ny 
u  demolis  pour  guerre,  c'eft  Angleterre;  et  tombe  lefortet  le 
K  malheur  fur  ceux  qui  font  la  guerre/'  L.  ^  ch.  19. 

(r)  Charles  V.  Introd.  S.  2. 

the 
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the  principles  of  ftrid  right,  were  entitled  to 
them,  we  cannot  be  greatly  furprifed  that  even 
during  times  of  peace,  little  regard  was  {hewn 
to  their  liberty. 

The  power  of  moving  at  pleafure  over  the 
earth,  is  one  of  the  natural  rights  of  man- 
kind ;  and  though  this  right  has  been  cur- 
tailed in  confequence  of  the  inftitution  of 
property  and  dominion,  fo  that  men  have 
no  longer  the  liberty  of  entering  at  will  into 
one  anothers  territories ;  yet  whenever  this 
is  done,  the  utmoft  that  ought  to  enfue  is  im- 
mediate expulfion.  The  right  to  detain  them 
prifoners  can  never  be  juftified,  and  is  ftrenu- 
oufly  denied  by  all  chriftian  civilians.  Never- 
thelefs,  we  faw  it  univerfally  exercifed  under 
the  Greek  and  Roman  law  of  nations,  (s) 
and  notwithstanding  the  efforts  of  the  Chrif- 
tian Church,  the  practice  was  by  no  means 
worn  out  during  the  period  before  us.  A 
great  number  of  examples  might  be  adduced 
to  prove  this.  I  fhall  confine  myfelf  to  thofe 
few  which  were  of  the  greateft  confequence 
to  others  3  and  which  from  the  facrednefs  of 

(s)  See  chap.  vi. 

character 
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character  in  thofe  concerned,  made  every 
attack  upon  their  inviolability  appear  the 
ftronger. 

Poffibly  the  celebrated  Norman  invafion, 
and  if  fo,  the  whole  tenour  of  our  laws,  and 
by  far  the  moft  important  tranfa&ions  of  the 
earlier  part  of  our  hiftory,  may  in  feme  mea- 
fure  be  attributed  to  the  exiftence  of  this 
unjuft  cuftom.  In  the  year  1062,  Harold 
duke  of  Weflex,  an  afpirer  to  the  crown  of 
England,  was  driven  by  a  ftorm  into  one  of 
the  ports  of  the  earl  of  Ponthieu  on  the  coaft 
of  Normandy.  There  was  no  war  at  that  time 
between  the  countries,  but  the  Earl  imme- 
diately feized  him,  in  order,  according  to  the 
cuftom  of  the  age,  to  make  advantage  of  his 
ranfom.  The  prifoner  however  was  de- 
manded by  the  duke  of  Normandy  his  fupe- 
riour  lord,  not,  as  it  might  be  thought,  to 
fet  him  at  liberty  without  recompenfe,  but 
before  he  gave  it,  to  exadl  from  him  an  oath 
that  he  would  not  oppofe  him  in  his  own 
defigns  upon  the  throne.  Harold  declared 
the  oath  void  on  the  plea  of  "  Durefs"  and 
purfuing  his  fortune  obtained  the  crown, 
The  flimfy  title  of  William  received  no  fmall 

Cup*- 
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fupport  in  the  eyes  of  men  from  this  fuppofed 
perjury  of  the  duke  of  Weflex,  with  which 
he  did  not  fail  perpetually  to  reproach 
bim.  (t\ 

A  more  celebrated  example  of  this  fort  of 
injuftice,  appears  in"  the  cafe  of  Richard 
the  Firft 

It  is  well  known  that  that  prince  on  his 
return  from  the  Holy  Land,  was  fhipwrecked 
ii  the  Adriatic,  and  endeavouring  to  pafs 
through  the  territories  of  the  duke  of  Auftria* 
was  arretted,  thrown  into  prifon,  and  after- 
wards fold  to  the  emperor  Henry  the  Sixth, 
Although  this  as  might  be  expected,  raifed 
much  indignation  among  his  fubjects,  and 
actually  called  down  the  thunders  of  the 
Pope,  to  whom  he  appealed,  againft  the 
authors  of  his  misfortune ;  yet  no  mention 
feems  to  have  been  made  of  the  tranfac"tiony 
as  a  breach  of  the  cuftom  of  Nations.  The 
one  feems  to  have  arifen  from  affection ;  the 
other  from  the  reputation  he  had  acquired 
in  the  fervice  of  Christianity,   and  the 

\t)   See  Will,  of  Malmfb.  L.  .2.  p.  52".   L.  3.  p.  56, 
Ma*.  Par.  p.  1. 

well 
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well  known  law  that  no  one  who  had  aflumed 
the  crofs  mould  be  interrupted  by  any  ad  of 
hoftility  from  enemies  at  home.  Neither 
the  reprefentations  of  the  See  of  Rome  to 
Henry  and  Leopold,  nor  his  own  complaints, . 
which  refounded  throughout  Europe,  make 
the  leaft  mention  of  it,  as  a  violation  of 
public  law :  on  the  contrary  the  affair  in  the 
meafures  that  were  taken  upon  it,  feems  to 
have  been  nothing  extraordinary.  Henry 
writes  an  oftentatious  account  of  the  arreft  to 
Philip  of  France  as  a  fortunate  event  which 
would  pleafe  him,  and  claims  merit  from  the 
tranfa&ion.  (u)  The  immenfe  ranfom  of 
100,000  marks  was  demanded,  feveral  fevere^ 
articles  were  prefcribed,  and  fixty-feven 
hoftages  agreed  upon  for  their  perform- 
ance, [x)  as  if  he  had  been  taken  prifoner  in 
open  battle.  The  ranfom  was  regularly  raifed 
according  to  the  feudal  provisions  for  fuch 
cafes,  and  his  mother  Queen  Eleanor  took 
a  voyage  to  Germany  for  the  fettlement  of 
the  affair.  Before  it  was  completed  however, 
there  were  many  negotiations  with  the  King 

(a)  Hoveden.  410.  Heming.  cap.  63. 
(*)  Rym.  Feed.  1.  84. 

Qf 
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of  France  who  wifhed  to  purchafe  this  illuf* 
trious  captive,  and  it  was  owing  chiefly  to 
the  veneration  which  the  princes  of  Germany 
had  conceived  for  him,  that  the  fale  did  not 
actually  take  place,  (y)  The  fale  of  prifoners, 
it  is  to  be  obferved,  as  a  matter  of  property ', 
was  perfectly  within  the  rules  of  nations  then 
in  practice,  as  we  fhall  prefently  have  occa- 
fion  to  demonftrate. 

Two  hundred  years  afterwards,  we  find  a 
remarkable  inftance  of  the  fame  kind.  'In 
1406  Robert  king  of  Scotland,  dreading  the 
violence  of  his  brother  the  duke  of  Albany, 
refolved  to  fend  his  fon  and  heir  James,  for 
fafety  as  well  as  for  education,  to  France. 
The  young  prince  failing  along  the  coaft  of 
Norfolk  in  his  pafTage,  and  being  feized  with 
illnefs,  had  the  imprudence  to  venture  on 
fhore.  He  was  immediately  arrefted  by  the 
people  on  the  coaft  and  conducted  to  Henry 
the  Fourth,  who  fenfible  of  the  value  of  fuch 
an  inftrument  againft  a  nation  with  whom 
there  was  almoft  perpetual  war,  detained  him 
captive.      There  was  however  at  that  time 

( y)  Rapin  Thoyr.  Sub  an.  1 194* 

no 
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no  war  between  the  countries,  arid  James 
even  came  provided  with  a  letter  from  his 
father  to  Henry,  in  cafe  he  mould  be  obliged 
to  touch  in  his  dominions.  His  captivity 
lafted  eighteen  years  ;  during  which,  as  the 
only  palliation  that  can  be  offered,  no  care % 
was  wanting  to  complete  his  education.  At 
the  end  of  that  time  he  was  not  releafed  but 
on  the  payment  of  a  regular  ranfom  of  forty 
thoufand  marks,  and  fwearing  to  preferve  a 
peace  between  the  kingdoms.   (/) 

The  next  century  faw  the  cuftom  ftill  in 
exiftence,  and  it  is  England  again  which  fur- 
nifhes  the  cafe. 

In  I506  the  archduke  Philip,  king  of 
Caftile  in  right  of  his  wife,  paffing  through 
the  channel  from  the  Low  Countries  to  Spain, 
Was  forced  by  a  tempeft  into  Falmouth,  where 
he  landed,  "  weary  and  ficke,"  fays  Speed, 
"  with  the  violent  tplTings  of  the  fea."  The 
news  of  his  arrival  (to  purfue  the  account) 
ftirring  up  the  men  in  authority  thereabout, 

(0  Rym.  10.  299.  300, 
Vol.  I.  T  Sir 
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Sir  Thomas  Trenchard,  with  the  fudden  forces 

of  the  country,  not  knowing  what  the  matter 

might  be,  came  thither,  and  underftanding  the 

quality  of  the  ftranger,  fent  off  poft  to  Court 

for  inftrudlions.     Sir  John  Carey  alfo  came 

down  to  the  coaft  with  a  troop  of  armed  men, 

and  Philip  fearing  conftraint,  becaufe  they  durji 

not  let  him  pafs  without  leave  of  the  king,  was 

obliged  to  yield  to  his  fortune.     Henry  the 

Seventh,  at  that  time  upon  the  throne,  knew 

the  value  of  this  opportunity  too  well  to  let 

it  flip,  nor  would  he  fuffer  Philip  to  depart 

the  kingdom,  till  he  had  exported  from  him 

the  Earl  of  Suffolk,  his  rival,  to  whom  Philip 

had  till  then  afforded  an  afylum.  (y)     Such 

were    the    maxims    and   condudr,   of  States 

during  the  times  before  us,  in  cafes  where 

juftice  and  the  laws  of  hofpitality,  even  as 

pra&ifed  by  favages,  called  loudly  for  the  re- 

verfe.   (z) 

While 

(y)  Speed.  761. 

(z)  The  practice  was  not  worn  out  even  fo  low  down 
as  the  laft  century;  Cardinal  de  Richelieu,  whofe  progrefs 
was  feldom  retarded  by  fcruples,  having  arretted  the  Elector 
Palatine,  who  had  ventured  into  France  upon  the  ftrength 
of  being  at  peace  with  that  kingdom.  The  real  motive  for 
his  imprifonmentj  which  was  a  very  clofe  one  in  the  Bois  de 

Vincennes, 
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While  things  during  a  ftate^of  peace  bore 
fo  much  the  appearance  of  war,  it  was  not 
unnatural  for  the  great  men  of  thofe  times  to 
view  one  another  with  a  jealoufy  that  was 
perpetually  on  the  w^atch  ;  and  the  manner 
in  which  this  jealoufy  difplayed  itfelf  will  fur- 
nifh  the  next  object  of  our  considerations. 

The  mutual  fears  of  private  men  are  ren- 
dered ufelefs,  and  are  therefore  diffipated  by 
the  protection  of  the  laws  ;  but  the  fears  of 
kings,  who  are  the  reprefentatives  of  whole 
ftates,  and  who  are  therefore  independent  of 
all  tribunals,  can  never  be  laid  afide,  except 
through  the  influence  of  good  morals  ;  and 
where  thefe  are  unknown,  diftruft  muft  be 
univerfal.  Hence  the  precautions  which  States 
are  conftantly  taking  one  againft  another;  and 
'hence,  during  the  ages  in  queftion,  the  fear 
even  of  perfonal  violence  was  indulged,  and 


Vincennes,  was  his  defigu  to  treat  for  the  army  of  the 
deceafed  Duke  of  Saxe  Weimar;  the  affigned  reafon,  the 
right  which  all  nations  had  to  arrefl  Jir angers  who  came 
Into  the  country  without  a  fafe  condv.ft.  See  Bougeant's 
Hift.  de  la  P.  de  Weftph.  L.  5.  S.  6q. 

T  2  for 
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for  the  moft  part  provided  againft,  whenever 
Kings  or  Generals  came  into  contact  with 
one  another.  Of  this  there  is  a  variety  of 
inftances,  and  none  fo  remarkable  as  that  ex- 
hibited perpetually  by  two  Sovereigns  who, 
from  their  weight  and  power,  the  one  in  tem- 
poral, the  other  in  facred  matters,  were  with- 
out conteft  regarded  as  the  heads  of  Europe. 
The  continued  clafh  of  interefts  which  di- 
vided the  Popes  and  the  Emperors,  it  is  not 
our  bufinefs  to  examine.  It  is  well  known, 
however,  that  the  former  boafted  themfelves 
the  fucceffors  of  Saint  Peter  ;  the  latter  of  the 
antient  Csefars  ;  in  virtue  of  which,  they  both 
equally  claimed  fuperiority  over  each  other. 
This,  as  might  be  expected,  produced  a 
lafting  jealoufy;  and  as  the  ceremonial  of 
Europe  ordained  that  the  Emperors  fhould 
receive  their  facred  undtion  from  the  hands  o£ 
the  Popes,  it  was  ufual,  previous  to  the  com- 
mencement of  a  ceremony  where  they  were 
to  approach  fo  near  to  one  another,  for  each 
of  them  to  take  an  oath  that  they  would  not 
be  guilty  of  aff'ajjination  during  its  perform- 
ance. This  remarkable  oath  was  duly  ajdmi- 
niftered  to  Frederick  Barbarossa   and 

Adrian 
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Adrian  IV.  upon  the  coronation  of  the  for- 
mer at  Rome,  in  1 155.   (a) 

Commines  has  fet  before  us,  with  great 
livelinefs  of  colouring,  the  mutual  diftrufts  of 
Charles  the  Bold,  and  Lewis  the  Eleventh. 

After  the  battle  of  Mont  Theri^  a  treaty  was 
fet  on  foot  between  thofe  two  famous  rivals, 
which  was  foon  concluded  at  Conflans.  While 
the  negotiation  went  on,  there  was  a  fufpen- 
fion  of  arms,  during  which  they  had  feverai 
conferences  together,  between  Paris  and  the 
Burgundian  camp  ;  and  one  day  the  Count 
fufFered  himfelf  to  return  with  the  King 
within  the  very  ramparts  of  the  town.  In 
modern  times  fuch  a  procedure  would  not 
have  been  reckoned  uncommon  ;  it  would 
have  caufed  neither  furprife  nor  fear ;  the 
Count,  however,  is  related  to  have  been  quite 
aftonifhed  [tout  ejbahi)  at  his  own  rafhnefs, 
though  he  put  the  beft  face  upon  it ;  and 
when  it  was  known  at  the  camp,  the  whole 
army  was  filled  with  confternation.  The 
Jbldiers,  whq  were  amufing  themfelves  in  the 

(a)  Voltaire.  Efp.  des  Nat.  2.  2. 

T  3  fields 
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fields  without  the  intrenchments,  were  imme- 
diately called  in,  and  the  generals  aflembled 
together  in  council,  where,  after  many  mur- 
murs at  the  raihnefs  of  their  leader,  the 
Marechal  de  Bourgogne  fpoke  as  follows  :-—' 
"  If  this  young  madman  has  thus  gone  to  his 
"  ruiny  do  not  let  us  on  that  account  be  the 
"  ruin  of  his  family  and  ourfelves  :  let  every 
u  man  retire  to  his  poft,  and  be  prepared  for 
"  the  worft  ;  we  are  ftill  ftrong  enough,  if 
"  we  keep  together,  to  reach  our  own  fron- 
"  tiers."  Soon  after  this,  the  Count  returned 
fafe  ;  and,  upon  feeing  the  Marechal  de  Bour- 
gogne,^ cried  out,  "  Do  not  blame  me,  for 
"  I  know  my  own  madnefs."  All  the  army, 
fays  the  hiftorian,  praifed  the  honour  of 
the  king  for  not  feizing  him  while  in  his 
power  ;  which,  however,  it  was  not  again 
thought  prudent  to  tempt,  [b)  It  is  need- 
lefs  to  obferve  upon  the  cuftoms  of  that  time 
in  which  praife  could  be  given  to  a  man 
for  not  doing  what,  according  to  our  prefent 
ideas  of  juftice,  would  have  drawn  upon  him 
the  univerfal  execration  of  Europe. 

,  (l)  Commines,  L.  i,  Ch.  13. 

When 
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When  the  fame  Monarch  was  invaded  by 
Edward  the  Fourth  of  England,  he  wilhed 
to  avoid  extremities  by  negotiation  ;  and  for 
that  purpofe  demanded  a  conference  with  the 
King  at  Picquigny.  The  diflruft  of  the  times 
made  it  impofTible  for  thefe  two  crowned  heads 
to  meet  without  precautions,  which  would  dif- 
grace  a  modern  tranfa&ion  of  the  fame  kind. 
Upon  a  bridge  over  the  Somme  was  erected  a 
barrier  of  ftrong  trellis-work,  fuch  as  forms 
the  cages  of  lions,  the  bars  extending  no  far- 
ther afunder  than  to  admit  a  man's  arm  with 
eafe.  Eour  gentlemen  of  the  king  of  England's 
party  were  admitted  on  the  French  fide,  to 
fee,  fays  Commines,  what  was  doing  among 
them  ;  and  as  many  from  their  party,  and  for 
the  fame  purpofe,  on  the  fide  of  the  Englifh. 
In  this  manner  it  was  that  the  heads  of  the 
two  greateft  nations  in  Europe  were  obliged 
to  meet  (c)  in  the  courfe  of  a  tranfaction 
which  of  all  others  demanded  confidence,  and 
friendfhip,  namely,  the  fettlement  of  peace. 

This  mode  of  meeting  on  different  fides  of 
a  barrier,  was  at  that  time  common;  Lewis 

(r)  Commines,  L.  4.  Ch.  9.  10, 

T  4  ,  had 
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had  taken  the  fame  precaution  before,  in  his 
interview  with  his  own  conftable  St.  Paul, 
upon  the  bridge  of  Noyon  ;  (d)  and  the 
Dauphin  his  uncle  had  fet  him  the  example 
at  his  meeting  with  the  Duke  of  Burgundy 
on  the  bridge  of  Monterau  Faut  yonne,  where 
indeed  the  latter  loft  his  life. 

While  fuch  was  the  conduct  of  crowned 
heads  and  men  of  power  towards  one  another, 
it  was  almoft  a  neceffary  confequence  that 
thofe  who  were  only  their  representatives 
fhould  experience  a  treatment,  and  live  under 
cuftoms,  at  leaft  as  irregular.  The  fails  re-» 
lating  to  the  conduct  towards  Ambaflfadors 
and  Heralds,  during  thefe  times,  evince  it  but 
too  fully.  Edward  the  Black  Prince,  who 
was  the  flower  of  chivalry,  and  whofe  courtefy 
in  war  will  be  renowned  as  long  as  our  lan- 
guage mail  exift,  was  himfelf,  according  to 
our  prefent  maxims,  not  without  fault  in  this 
refpecl: ;  and  his  conduft  towards  Charles  V. 
of  France,  together  with  the  deliberate  advice 
of  his  council,  as  defcribed  by  Froiffart,  will 
fet  before  us  very  plainly  the  lax  ideas  upon 
this  fubject  that  were  then  entertained. 

(d)  Commines,  L.  3.  Ch.  11. 

When 
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When  Charles  V.  fent  Envoys  to  him  at 
Bordeaux,  to  fummon  him  to  anfwer  certain 
complaints  which  were  preferred  againft  him  ; 
he  was  at  firft,  fays  Froiffart,  quite  melan- 
choly at  the  affront.  His  barons  and  knights, 
(who  it  muft  be  obrerved  were  then  the  moil 
courteous  and  moft  accompliihed  in  Europe,) 
counfelled  him  to  put  the  mejjengers  to  death  y 
as  the  beft  recompence  he  could  give  them 
for  their  freedom  ;  but  this  he  forbade.  Un- 
<ierftanding,  however,  that  they  had  come  to 
him  without  a  fafe  conduct,  he  ordered  them 
immediately  to  be  purfued,  taken,  and  thrown 
into  prifon,  which  was  executed  with  joy, 
adds  the  hiftorian,  by  his  council,  (e)  This 
conduct  of  the  Prince  of  Wales  made  Charles 
more  cautious  in  his  declaration  of  war  againft 
his  father,  to  whom,  fearing  perhaps  the  fame 
fort  of  treatment,  he  fent  his  defiance  by  the 
hands  of  a  mere  fervant ;  and  the  Ambaffa- 
dors  at  that  time  at  the  court  of  England, 
are  reprefented  as  tons  joy eux  when  they  found 
themfelves  fafe  within  the  fortrefs  of  Boul- 
logne.  (J)     Villaret  in  reprefenting  this  fact 

(e)  FroifTart,  V.  1.  Ch.  248, 
If)  Id,  Ch.  251. 

obferves 
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obferves  that  the  French  King  fent  his  de- 
claration by  a  fervant,  fearing  that  the  law  of 
nations  would  not  be  more  refpedted  at  Lon- 
don than  it  had  been  at  Bordeaux,  (g) 

The  term  Law  of  Nations,  however,  is  hfs 
own ;  Froiffart  relates  the  naked  circumftance 
of  the  cafe,  and  does  not  feem  even  to  hint 
that  the  procedure  of  the  Prince  was  contrary 
to  the  notions  of  right  at  that  time  received* 
In  fact,  notwithstanding  the  chivalry  of  the 
age,  which,  as  will  be  feen,  produced  much 
change  in  the  laws  of  war ;  cafes  of  nicety 
were  too  little  underftood,  and  cuftoms  were 
far  too  irregular  to  build  upon  them  as  a 
fettled  fyftem  ;  Villaret  therefore,  not  only  in 
this,  but  in  other  inftances  of  his  excellent 
work,  goes  too  far  in  attributing  any  precife 
idea  of  the  law  of  nations  to  thefe  ages,  which 
he  conftantly  does  when  he  fpeaks  of  their 
violation.  In  1350,  Raoul  Comte  d'Eu,  con- 
ftable  of  France  and  prifoner  of  the  king  of 
England,  obtained  leave  to  return  home  on 
his  parole  to  procure  his  ranfom,  and  treat 
of  fome   matters  of  ftate.     His  conduct  at 

(g)  Hift".  de  Fr.  1.  389. 

Caer?9 
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Gaen%  where  he  had  been  taken,  is  allowed 
to  have  been  fuch  as  to  render  his  fidelity  to 
France  fufpected  ;  and  he  was  painted  to  the 
king,  John  II.  as  a  partizan  of  Edward, 
come  to  ftir  up  fedition.  For  this,  and  for 
other  treafons  which  it  is  exprefsly  ftated  he 
had  confejjed)  he  wras  beheaded  ;  and  Villaret 
calls  this,  not  only  a  breach  of  the  law  of 
France,  but  of  the  law  of  nations.  (&)  In  the 
forms  of  his  procefs,  that  the  laws  of  France 
were  violated,  may  poffibly  be  true  ;  and  un- 
doubtedly according  to  the  comprehenfive  and 
fcientific  mode  in  which  the  law  of  nations 
has  been  treated  by  the  moderns,  John  may 
be  faid  to  have  been  guilty  of  a  breach  of 
that  law  alfo,  by  executing  a  man  who,  though 
his  own  fubjecl:,  was,  as  a  prifoner  of  another, 
civilly  dead  with  refpecl  to  him.  But  whether 
the  ftate  of  the  law  in  fuch  times  as  we  have 
defcribed,  admitted  of  fuch  nicety  of  fpecula- 
tion,  and  whether,  consequently,  Villaret  has 
not,  in  common  with  others,  fallen  into  the 
fault  of  fuppofing  the  law  of  nations  to  be 
always  the  fame,  may  be  made  a  reafonable 
(jpeftion. 

(b)  Hill,  de  Fr.  1.  15. 

Inftances 
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Inftances  in  truth  perpetually  occur,  both 
before  and  after  the  above-mentioned  tranC 
action  of  the  Prince  of  Wales,  in  which  the 
rights  of  ambaffadors  and  public  meffengers 
were  fet  at  defiance.  In  the  year  1258 
Elizabeth,  queen  dowager  of  Sicily,  fent 
ambaffadors  in  behalf  of  her  fon  to  Main-. 
froi,  who  had  poffeffed  himfelf  of  the  king- 
dom ;  and  thefe  deputies  exercifing  their 
function  with  too  much  freedom,  were  feized 
and  put  to  death  by  that  hardy  ufurper.  (/) 
The  Ambaffadors  alfo  whom  fhe  fent  to  the 
Pope  on  the  fame  fubject,  by  his  contrivance 
met  with  the  fame  fate,  (k)  In  1350  the 
Pope's  legate,  the  reprefentative,  not  merely 
of  a  temporal  fovereign,  but  of  the  fpiritual 
Father  whom  it  was  impiety  to  oppofe,  was 
hung  up  by  the  heels  by  Don  Pedro,  king 
of  Arragon,  till  he  took  off  an  excommunica- 
tion he  had  ventured  to  publifh  ;  (/)  and  in 
1464  Lewis  XL  in  the  cafe  of  the  arreft  of 
Rubempre,  by  the  Count  of  Charolois^  held 
publicly  by  the  mouth  of  his  chancellor,  be- 

(/)  Burign.  2.  128. 
\k)  Id.  lb. 

(/)  Mod.  Un.Hift.  17.  195. 

fore 
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fore  Philip  duke  of  Burgundy;  that  the 
orders  he  had  given  htm  (Rubempre)  to  arrefi 
the  agent  of  Britany  going  to  the  court  of  Ed- 
ward IV.  his  enemy )  were  perfectly  legitimate^ 
although  at  that  time  there  was  peace  between 
Britany  and  France,   (m) 

But  if  thefe  proceedings  fhould  be  efteemed 
mere  violations  of  law,  (and  it  muft  be  ac- 
knowledged fome  of  them  are  quoted  more 
with  a  view  to  fliew  what  was  a&ually  done, 
than  what  was  abfolutely  legal ;)  there  is 
one  cafe  in  the  thirteenth  century,  fufficiently 
remarkable,  and  which  is  exprefsly  ftated  to 
have  been  the  confequence  of  received  cuftom. 
The  patriarch  of  ferufalem,  fays  Joinville,  had 
become  the  captive  of  the  Emirs  of  Mgypty 
€<  Suivant  la  coutume  alors  ufitee  en  Payen- 
"  nie,  comme  en  Chretiente  que  quand 
"  deux  princes  ejloient  en  guerre,  f  Vun  d'eux, 
<c  venoit  a  mourir,  les  Ambajj'adeurs  qui  s  ejloient 
<l  envoy  es  reciproquement,  demeurioent,  prifon- 
<c  niers  et  efclaves"  {n)  It  may  be  fuppofed 
that  this  law  of  nations  related  only  to  the 


(m)  Commines,  L.  1.  Ch.  1. 

(»)  Joinville  vie.  de  St.  Louis,  P,  67. 


practice 
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practice  of  war  between  Chriftians  and  Sa- 
racens, which,  as  we  fliall  fee,  was  often  very- 
different  from  that  of  the  Chriftians  among 
one  another  ;  the  paffage  cited,  however,  ob- 
ferves  exprefsly  that  it  was  the  cuftom  among 
Chriftians  as  well  as  Pagans. 

Be  this  as  it  may,  thefe  examples,  taken 
from  the  hiftory  of  various  nations,  and  va- 
rious parts  of  the  period  before  us,  demon- 
ftrate  the  little  regularity  that  had  hitherto 
been  introduced,  even  into  a  part  of  the  lav/ 
of  nations  which  on  account  of  its  neceffity  is 
almoft  the  firft  that  is  attended  to  by  all  com- 
munities. The  very  heralds,  without  which 
war  can  hardly  be  carried  on,  were  not  al- 
ways fafe.  The  duke  of  Bedford,  regent 
of  France,  the  moft  accomplifhed  prince  of 
his  age,  loaded  the  Guienne  herald,  fent  to  him 
by  the  famous  Pucelle,  with  chains ;  (o)  and 
though  there  is  nothing  which  appears  to 
have    diftinguifhed    our   Edward    IV*   for 

(o)  Villaret,  3.  408.  Poflibly  he  might  be  exeufed  by 
the  circumilances  of  the  times.  The  duke  fought  for  his 
nephew,  crowned  king  of  France ;  the  herald  fummoned 
him  to  yield  up  the  kingdom  to  Charles  VII.  the  true  king, 
and  things  were  thus  in  a  ftate  of  civil  war. 

cruelty 
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cruelty  beyond  other  generals  of  the  time,  yet 

when   Lewis   XL   commanded  one   of  his 

1 

fervants,  who  was  not  a  regular  herald,  to 
aflume  the  habit  of  one,  and  bear  a  meffage 
from  him  to  the  Englifh  camp,  he  is  faid  by 
Commines  to  have  fallen  upon  his  knees  and 
bewailed  his  fortune,  as  one  fent  to  inftant 
death,   (p)     Molloy  makes    a   queftion   upon 
this,  whether  the  circumftance  of  the  meffen- 
ger's  not  being  a  regular  herald,  would  have 
entitled  Edward  to  have  ufed  violence  to- 
wards him.  [q)    The  queftion  is  not  incurious, 
as  the   laws  concerning  heralds  were,  from 
their  univerfality,  part  of  the  laws  of  nations; 
and  they  were  known  by  a  particular  habit, 
which  it  would  have  been  dangerous  if  every 
one  had  been  allowed  to  aflume  at  pleafure. 
As  it  was,  the  meffenger    (there    being  no 
herald  in  the  camp  of  Lewis,)  was  obliged  to 
make  himfelf  a  coat  of  arms  out  of  the  enfign 
belonging  to  a  trumpet,  (r)    and  poffibly  his 
fright  might  have  arifen  from  his  knowledge 
that  he  was  fo  far  an  impoftor,  as  not  to  have 
been  regularly  cloathed  with  the  chara&er  he 

(/>)  Commines,  L.  4.  Ch.  7, 

(q)  De  Jur.  Mar. 

[r)  Commines.  ub.  Tup. 

was 
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was  about  to  undertake.  If  this  were  fo,  it 
is  a  remarkable  part  of  the  law  of  nations.  In 
the  prefent  day,  any  one  taking  upon  him  the 
enfigns  of  office,  and  adtually  employed  by 
men  having  fufficient  authority,  would  be 
confidered  in  his  perfon  as  facred  and  in- 
violable. 

In  times  like  thefe,  men  had  not  quitted 
the  only,  or  at  leaft  the  chief  mode  by  which 
miftruftful  and  perfidious  nations  endeavour 
to  exaft  the  prefervation  of  good  faith.    We 
fhall  perhaps,  in  a  future  work,  have  occafion 
to  treat  of  the  general  fubjed:  of  Hojiages  : 
but  as  this  is  merely  an  hiftorical  enquiry,  it 
will  be  fufficient  in  this  place  to  mark  the 
ideas  entertained  at  this  time  of  the  rights 
concerning  them.     They  were  violent  to  a 
degree  of  cruelty  and  blood,  it  being  ima- 
gined  (and  the  praftice  accorded  with  the 
theory,)  that  an  hoftage  was  delivered  up  to 
the  abjolute  will  and  licence  of  the  perfon  re- 
ceiving him  ;  and  as  good  faith  was  no  part 
of  the  character  of  the  times,  the  lot  of  thefe 
unfortunate  men  but  too  often  challenges  our 
pity.     Severe  imprifonment,  mutilations,  and 
death  in  cool  blood,  attend  them  every  where 

through- 
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throughout  the  hiftories,  The  Emperor 
Henry  VI.  returning  from  the  conqueft  of 
Sicily,  carried  away  with  him  the  principal 
lords  and  prelates  of  that  kingdom,  as  hoftages 
for  the  fidelity  of  the  reft.  The  kingdom 
rifing  againft  him  in  his  abfence,  they  were 
all  puniiried  with  the  lofs  of  their  eyes,  (s) 
The  city  of  Moijjac  in  Gafcony,  having  given 
hoftages  to  furrender  by  a  particular  period 
if  not  fuccoured,  the  duke  of  Anjou^  fays 
Froiffart,  came  there  with  his  army  and 
hoftages  at  the  appointed  time,  and  prepared 
to  put  them  to  death,  in  cafe  the  commanders 
broke  their  faith.  The  town  knowing  the 
cnjloms  of 'war ■,  furrendered  immediately,  (t) 

But  the  moft  ample  elucidation  of  the  cuf- 
tom  is  to  be  found  in  the  hiftory  of  the  fiege 
of  a  little  caftle  in  Britany  belonging  to 
Robert  Knollys  a  famous  general  of  Edward  III. 
It  is  attended  with  fuch  regular  and  deliberate 
cruelty,  proceeded  fo  plainly  upon  principles, 
and  defcribes  fo  fully  the  manners  of  the 
time,  that  it  deferves  to  be  related  in  all  its 
circumftances. 

(s)  Heifs.  Hift.  d'Allemagne  I.  112.  an.  1197. 
(t)  FroifTart,  v.  1.  ch.  320. 

Vol,  I.  U  Knotty s% 
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Knollys,  lord  of  the  caftle  of  Derval9  near 
Breft,  being  called  away  to  that  city,  left  it 
befieged  under  the  command  of  James  Brace 
(or  BroffeJ.  The  French  preffing  the  fiege, 
Bruce  agreed  to  furrender,  provided  it  was 
not  relieved  within  a  certain  time,  and  gave 
hoftages  for  the  performance  of  his  agree- 
ment. In  the  mean  while,  Knollys  return- 
ing from  Breft,  fent  word  to  the  French  com- 
mander (who  waited  without  hoftility,  the 
expiration  of  the  time  appointed,)  that  he 
would  not  keep  conditions  made  in  his  ab- 
fence  by  a  perfon  who  had  not  fufficient 
power,  and  bade  him  retire  or  he  would 
attack  him.  The  French  replied  that  they 
would  keep  on  the  defenfive  till  the  end  of 
the  period  fixed  for  delivering  up  the  caftle, 
and  they  fhould  then  know  what  part  to  act 
The  points  of  difference  in  this  curious  cafe, 
which  was  plainly  a  Sponsio,  as  it  is  called 
by  writers  on  the  law  of  nations,  are  not 
now  before  us  ;  we  have  merely  to  mark  the 
fate  cf  the  hoftages.  Upon  the  expiration  of 
the  term,  Knollys  perfifting  to  keep  the 
caftle,  the  duke  of  Anjou  who  had  taken  the 
command  of  the  fiege,  and  who,  according 
to  the  hiftorian  from  whom  I  extract  this 
I  account^ 
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account,  was  as  brave  and  generous  a  prince 
as  any  in  Europe,  was  embarrafled  what  to 
do  with  the  hoftages  he  had  received,  and 
afked  the  advice  of  Garcias  du  ChateL  The 
latter,  "  who  knew  what  humanity  demand- 
"  ed,  not  lefs  than  what  the  law  of  arms 
"  awarded"  told  him  that  although  the  rigour 
of  war  gave  him  the  right  to  put  thefe  unfor- 
tunate men  to  death  ;  yet  as  it  was  not  their 
fault  that  Knollys  continued  obftinate,  it 
would  be  more  merciful  to  reftore  them. 
The  duke  acquiefced,  and  du  Chatel  con- 
ducted them  out  of  the  camp.  In  this  ftate 
of  the  affair,  he  was  met  by  Oliver  de 
Clisson,  one  of  the  moft  diftinguifhed  of 
the  French  generals,  and  firnamed,  for  his 
feverity,  the  butcher,  who  brought  back  the 
hoftages  to  the  duke,  and  reprefented  to  him 
that  by  this  ill  placed  mercy  he  only  en- 
couraged the  enemy  to  break  their  faith. 
By  this,  and  other  ftrong  arguments,  he  ob- 
tained from  him  the  power  of  doing  as  he 
pleafed  with  them,  and  the  unhappy  men 
accompanied  by  an  executioner,  were  inftantly 
led  down  to  the  fide  of  the  caftle  ditch,  where 
Knollys  was  fummoned  to  a  conference.  He 
appeared  at  a  window,  and  Clijjbn  mewing 
U  2  him 
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him  his  friends,  afked  him  if  he  would  fuffer 
them  to  die  for  his  breach  of  faith.     He  re- 
plied that  he  was  guilty  of  no  breach  of  faith, 
that  the  blood  of  thefe  innocent  men  would 
therefore  be  upon  the  head  of  Clijjbn,  who 
would  thus  well  earn  his  firname  of  butcher, 
and  that  if  he  perfifted,    he  knew  how  to 
retaliate,  (u)     The  favage  Clifton  executed  his 
threat,   (to  the  regret,  adds  Froiffart,  of  all  the 
army,  two  hundred  of  whom  wept  for  their 
deaths,)    and  on    the   inftant  a  fcaffold   was 
feen   pulhed   out  from    the  window    where 
Knollys  had   appeared,  and  four  French  gen^ 
tlemen  being  brought  forth,  were   beheaded 
on  the  fpot,  and  their  heads  and  bodies  thrown 
down   into  the    ditch    among  their    friends. 
Such  were  the  particulars,  and  fuch  the  exact- 
nefs   of  cruelty,  in  a  cafe  by  no  means  in- 

(u)  The  other  particulars  of  Knollys*  anfwer  are  a  curi- 
ous mark  of  the  refignation  that  was  expected  from  hoftages 
in  thofe  days.  "  Robert  Knolles  repartit,  les  gentiz  hom- 
u  mes  que  vous  tenez  font  mes  amis  il  eft  vray,  et  il  n'y  'a 
"  rien  que  je  ne  donnaffe  pour  les  fauver  de  votre  inhu- 
"  manite ;  mats  ces  amis  font  genereuxy  et  ils  aiment 
"  mieux  mourir  que  de  m'obliger  a  faire  une  chofe  hon- 
"  teufe,  comme  celle  deme  rendre  fous  pretexte  d'un  traite 
"  nul  et  invalided — Vie  de  Bertf.  du  Guefcelen.  246. 

» 

curious 
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curious  in  the  laws  of  war  as  admitted  by  our 
anceftors.  (v) 

Another  great  point  which  peculiarly 
marked  the  want  of  regularity  and  order 
which  formed  the  character  and  the  difgrace 
of  the  times,  was  that  liberty  which  indivi- 
duals claimed  t.o  do  themfelves  right,  upon 
foreign  injury ;  and  their  confequent  danger 
of  falling  into  the  extreme  of  diforder. — The 
Kings  and  Magiftrates  of  the  time,  had  fel- 
dom  the  power,  and  not  always  the  difpofi- 
tion  to  exert  one  of  the  mod  important  func- 
tions of  the  Sovereignty  committed  to  their 
hands,  namely  the  defence  of  their  fubjedts 
from  external  infults  ;  and  in  this  weaknefs, 
or  this  indolence,  thev  allowed  the  martial 
fpirit  of  the  age  to  take  its  courfe,  and  the 
private  fubjedts  of  different  monarchs  waged 
very  cruel  wars  againft  one  another,  for  a 
considerable  length  of  time,  without  calling 
out  the  force  of  their  refpedtive  nations  in 
their  defence.  I  fpeak  not  here  of  the  famous 
private  wars  of  the  Barons,  which  were  the 
confequences  of  actual  Sovereignty,  and  will 

(v)  lb.  &  Froiflart,  v.  3.  ch.  6.  The  latter  fays  KnoU 
lys  (or  Canolls  as  he  calls  him,)  executed  all  his  prifoners, 

u  i  be 
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be  fully  reviewed  under  another  head,  (w) 
but  thofe  heterogeneous  depredations  which 
were  fo  often  fufFered  by  way  of  Reprifals. 

Reprifals,  under  proper  control  and  atten- 
tion, come  regularly  within  the  fcope  of  the 
Law  of  Nations  as  oblerved  at  prefent ;  and 
although  I  am  aware  that  there  is  a  great 
authority  for  the  contrary  opinion,  (x)  yet  it 
is  upon  the  whole  fettled,  that  no  private 
hoftilities,  however  general,  or  however  jure, 
will  conftitute  what  is  called  a  legitimate  and 
public  ftate  of  war,  (y)  So  far  indeed  has 
my  lord  Coke  carried  this  point,  that  he 
holds,  if  all  the  fubjects  of  a  king  of  England 
were  to  make  war  upon  another  country 
in  league  with  it,  but  without  the  alTent  of 
the  king  ;  there  would  ftill  be  no  breach  of 
the  league  between  the  two  Countries.  {%) 

In  the  times  before  us  various  were  the  in- 
ftances  in  which  individuals  poflefTmg  no  pub- 

(w)  Chap.  XII,  On  the  Influence  of  the  Feudal  Syftem, 

(x)  De  Witte. 

(y)   VatteJ.  L.  2.  ch.  4, 

(z)  Fourth  Inft.  152, 
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lie  character,  and  authorized  by  no  public  com- 
miffion,  affumed,  and  were  almoft  encouraged 
to  afliime,  the  province  of  redreffing  the 
wrongs  that  were  offered  them  from  without. 
I  will  felect  one,  which  was  not  lefs  remarkable 
for  the  account  which  it  affords  us  of  the  fenti- 
ments  of  our  anceftors,  than  it  was  important 
in  the  end,  by  involving  the  whole  force  of 
two  mighty  nations  in  a  ferious  war. 

In  1292  two  fajlors,  the  one  Norman,  the 
other  Englifh,  quarrelled  in  the  port  of  Bay- 
onne,  and  began  to  fight  with  their  fifts.  The 
Englishman  being  the  weaker,  is  faid  to  have 
ftabbed  the  other  with  his  knife. — It  was  an 
affair  which  challenged  the  intervention  of 
the  civil  tribunals,  but  being  neglected  by 
the  Magiftrates,  the  Normans  applied  to  their 
King,  f  Philip  k  Bel)  who  with  neglect  ftill 
more  unpardonable,  dejired  them  to  take 
their  own  revenge.  They  inftantly  put  to 
fea,  and  feizing  the  firft  Englifh  fhip  they 
could  find,  hung  up  feveral  of  the  crew,  and 
fome  dogs  at  the  fame  time,  at  the  mail  head. 
The  Englifh  retaliated  without  applying  to 
their  Government^  and  things  arofe  to  that 
height  of  irregularity,  that  (with  the  fame 
U  4  iudi£- 
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indifference  on  the  part  of  their  kings,)  the 
one  nation  made  alliance  with  the  Irifh  and 
Dutch  ;  the  other  with  the  Flemings  and 
Genoefe.  Two  hundred  Norman  veflels 
fcowered  the  Englifh  feas,  and  hanged  all  the 
feamen  they  could  find.  Their  enemies  in 
return  fitted  out  a  ftrong  fleet,  deftroyed  or 
took  the  greater  part  of  the  Normans,  and  giv- 
ing no  quarter,  maflacred  them,  to  the  amount 
of  fifteen  thoufand  men.  The  affair  then 
became  too  big  for  private  hands,  and  the 
Governments  interpofing  in  form,  it  termi- 
nated in  that  unfortunate  war,  which  by  the 
lofs  of  Guienne  entailed  upon  the  two  nations 
an  endlefs  train  of  hoftilities,  till  it  was  re- 
covered, (a) 

While  fuch  laxity  of  difcipline  and  of  true 
fubordination  prevailed,  we  can  little  wonder 
if  the  paffions  of  private  individuals  were 
allowed  to  enter  into,  and  mingle  with  the 
public  administration  of  the  laws  of  war. 
When  any  one  therefore  had  diftinguimed 
himfelf  in  zeal,  or  feverity,  or  fkill  in  the 
deftruction  of  enemies ;  far  from  refpecting 

\ 

(a)  Heming.  39,  40.    T.  Walfing.  58,  60.  Velly.  4. 

him, 
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him,  he  was  fometimes  marked  out  for  a 
vengeance,  which  extended  itfelf  even  to 
innocent  perfons.  Thus  when  Geoffry  Paye??^ 
a  French  Captain,  had  been  taken  by  fome 
Englifli  troops  in  the  wars  of  Edward  III. 
they  at  firft  contented  themfelves  with  re- 
quiring him  to  follow  them  to  the  town  of 
Benon,  whence  they  had  fallied  ;  but  upon 
queftioning  him,  and  learning  that  he  was  in 
the  fervice  of  de  Clisson  their  mortal  enemy, 
they  then  replied,  "  Ii  faut  mourir,  puis  que 
"  tu  es  a  ce  traiftre  Clifjbn,  le  plus  cruel  de  nos 
"  ennemis.  La  deffus,  en  haine  de  fon  Capi- 
"  taine,"  continues  the  hiftory,  "  ils  tuerent  ce 
"  brave  Gentillhomme,  ou  pour  le  moins 
"  laifferent  pour  mort." — In  return  for  this, 
De  Cliffon  took  an  oath  that  he  would  not 
ranfom  any  prifoners  for  a  whole  year,  but 
would  put  every  one  to  death  who  fell  into 
his  hands,  [b) 

In  thefe  times  alfo,  there  exifted  a  cufcom 
in  full  vigour  which  is  to  be  traced  to  very 
remote  antiquity,  but  which  the  mildnefs  of 
modern  improvements  feems  to  have  totally 

(b)  Vie  de  Bert.  Du  Guefc.  224,  225. 

aboiifhed, 
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abolifhed ;  I  mean  the  practice  of  exacting 
ranfoms  for  the  liberty  of  prifoners. 

Originally,  from  the  fuppofed  right  of  putting 
captives  to  death,  it  was  held  lawful  to  re- 
duce them,  as  an  act  of  mercy,  to  perpetual 
flavery ;  of  which  in  the  preceding  chapters 
we  have  felected  various  inftances  ;  nor  was 
the  practice  wholly  worn  out,  even  fo  far 
down  as  the  fourteenth  century,  Lewis  Hutin 
in  a  letter  to  Edward  II.  his  vaffal  and  ally, 
defiring  him  to  arreft  his  enemies  the  Flem- 
ings^ and  to  make  them  Jlaves  and  ferfs.  (c) 
Men  however  who  made  war  for  booty  as 
well  as  from  a  thirfl  of  vengeance,  were  foon 
willing  to  exchange  a  prifoner  whofe  life 
might  be  burthenfome,  and  whofe  death 
was  indifferent  to  them,  for  advantages  more 
convenient  and  manageable.  Accordingly, 
even  the  Scandinavian  and  Scythian  nations, 
whofe  paflion  for  Daughter  fo  often  makes  us 
fhudder,  condefcended  at  laft  to  accept  of 
ranfom  for  their  captives ;  and  during  the 
ages  we  are  examining,  the  cuftom  appears 

(c)  u  Mettre  par  deveres  vous,  fi  comme  forfaiz  a 
<{  vous,  Sen  et  Efclaves  a  touz  jours."    Rymer  3.488. 

to 
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to  have  grown  univerfal  and  been  regulated 
by  fixed  and  known  rules.  The  chief  among 
them  feems  to  have  been,  that  the  prifoner 
fhould  remain  the  property  of  him  who  had 
the  fortune  to  take  him,  though  in  fome 
inftances  the  king,  as  beft  able  to  judge  of 
the  expediency  of  giving  liberty  to  particular 
enemies,  claimed  a  right  to  retain  them  him- 
felf,  at  a  price  much  inferiour  to  that  which 
the  captor  might  have  expected.  It  is  faid 
by  a  French  antiquary,  that  the  king  of 
France  had  the  privilege  of  purchafmg  any 
prifoner  from  his  conqueror  on  the  payment 
of  10,000  livres;  (d)  and  it  is  remarkable 
that  the  money  paid  by  Edward  III.  to 
Denis  de  Morbec  for  his  prifoner  John  king  of 
France,  taken  at  Poitiers^  amounted  to  that  pre- 
cife  fum.  (e)  Edward  afterwards  exacted  three 
millions  of  gold  crowns,  amounting,  it  is 
computed,  to  1,500,0001.  of  our  prefent  money, 
for  the  liberty  of  his  illuftrious  captive,  (f) 
and  a  Hind  of  reproach  on  fuch  an  immenfe  dif- 

(d)  Pafquier  recherches  de  la  Fr.  L.  4.  ch,  12. 
{e)  Villaret  1.  248, 

(/)  n, 

pro- 
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proportion,  efcapes  from  Villaret  in  this  part 
of  his  hiftory.  [g) 

The  reproach  is  unmerited.    However  juft 
It  might  be,  according  to  the  maxims  of  the 
time,  that  the  conqueror  fhould  be  rewarded 
for  his  valour  and    addrefs    in   capturing  a 
potent  or  dangerous  enemy ;    the  power  of 
giving  him  liberty  at  pleafure,  might  have 
been   very  prejudicial   to  the  ftate ;    and  as 
every  foldier  fought  for  the  good  of  the  com- 
mon weal,  as  well  as  his  own,  it  was  not  a 
debt   of  juftice  to  give  him   the  whole,    or 
even  the  greater  part  of  the  profit  upon  the 
prifoner.     In  the  cafe  of  John,  whole  Towns 
and  Provinces  were  yielded   up  to  the  ftate, 
befides  the  immenfe  fum  above  mentioned  : 
it  cannot  be  fuppofed  that  de  Morbec  had  any 
right  to  thefe !   It   was  probably   upon   fuch 
principles  that  Henry  IV.   forbade  the  Percies 
to  ranfom  their  prifoners  taken  at  Holmdown. 
They  were  the  mod  illuftrious  of  the  Scotch 
nobility,  and  the  king  perhaps  in  retaining 
them,  had  views  of  ftate  which  looked  much 
farther  than  the  mere  advantage  of  their  ran- 
fom.    He  feems  to  have  publifhed  his  prohi- 

(g)  Hift.  de  Fr.  i.  248. 

5  bition 
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bition  to  the  Perries,  in  confequence  of  his 
prerogative.,  and  though  the  proclamation  ac- 
knowledges their  right,  [h)  yet  by  his  haughty 
perfeverance  in  the  exertion  of  his  claim,  he 
drove  that  powerful  family  into  their  famous, 
and,  to  themfelves,  fatal  rebellion.  (/) 

It  was  thus  however,  for  the  moft  part,  in 
the  option  of  the  perfons  in  poffeffion  of  a 
prifoner,  whether  or  not  to  ranfom  him,  the 
priibner  having  no  right  to  infift  upon  his 
liberty,  however  great  the  advantage  he  might 
offer  in  exchange  for  it ;  and  in  this,  they 
were  governed  by  motives  of  policy,  drawn 
from  his  perfonal  importance.  Entius  king 
of  Sardinia,  the  fon  of  the  Emperor  Frederic 
II.  was  of  fuch  confequence  to  his  father's 
affairs,  from  his  activity  and  fervices,  that 
upon  being  taken  prifoner  by  the  Bolognefe 
army  in  1248,  no  ranfom  that  could  be 
offered  was  able  to  obtain  his  liberty,  and  he 
died  at  the  end  of  a  captivity  of  four  and 
twenty  years,  [k)     Charles  V.  of  France, 

(b)  Rym.  4.  pt.  1.  p.  36. 

(/)  Rapin  Thoy  v.  Sub.  an.  1403. 

(k)  Heifs  Hift.  de  I'Emp,   1.  127.     Pfeffel  Droit  Pub. 
d'AU.  1.  398. 

purfued 
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purfued  the  fame  conduct  towards  the  famous 
Captal  of  Buche,  whom  he  purchafed  of  the 
gentleman  who  took  him  for  1200  livres,  (/) 
and  fhut  up  in  the  Temple  at  Paris,  re- 
filling every  offer  made  to  him  by  Edward  III. 
fo*  the  liberty  of  an  enemy  he  fo  much  fear- 
ed, [m)  Upon  the  fame  principle,  it  was  the 
dying  inj unction  of  Henry  V.  not  to  releafe 
the  duke  of  Orleans  and  the  Comte  d'Eu 
who  had  been  captured  at  Agincourt^  till  his 
fon,  then  an  infant,  was  capable  of  govern- 
ing ;  [n)  nor  were  thole  noblemen  allowed  to 
ranfom  themfelves  till  feventeen  years  after- 
wards. (0) 

When  reafons  of  ftate  however  did  not  inter- 
fere, the  general  rule  before  mentioned,  took 
place,  and  the  conqueror  made  what  profit 
he  could  of  his  prifoner.  Froijfart  fpeaking 
of  the  confequences  of  the  battle  of  Poitiers^ 
fays,  thofe  who  had  taken  prifoners  made  as 
much  of  them  as  they  could,  "  car  a  celuy, 

(/)   Froifs.  v.  1.  ch.  311.  328. 
(m)  Id.  v.  1.  ch.  328. 
(n)  Rapin.  fub  an.  1422. 
-     {0)  Villar.  Hift.  de  Fr.  4.  129.  131. 

"  qui 
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"  qui  prenoit  prifonnier  en  la  battaile,  de  leur 


"  cofte  le  prifonnier  eftoit  fien,  et  le  pouvoit 
"  quitter  ou  ran9onner  a  fa  volonte."  He 
adds  that  the  Englifh  became  very  rich  in 
confequence  of  that  battle,  as  well  by  ran- 
foms  as  other  plunder,  (p) 

In  a  rencontre  between  a  Scotch  and  En- 
glifh knight,  the  fame  hiftorian  fays,  the  for- 
mer purfued  the  latter,  et  pour  vaillance  et 
pour  gaignerj  and  indeed  according  to  M. 
Sainte  Palaye  (q)  the  ranfom  of  prifoners  was 
one  great  mean,  by  which  the  knights  of  old 
times  were  enabled  to  fupport  the  magnifi- 
cence, for  which  they  were  remarkable. 

In  the  next  century,  the  right  continued 
the  fame,  and  by  the  articles  of  war  eftablifhed 
by  Henry  V.  previous  to  his  invafion  of 
France,  it  was  determined  that  "  be  it  at  the 
"  battle,  or  other  deedes  of  arms  where 
u  prifoners  be  taken,  who  that  firft  may  have 
"  his  Jay  e  fhall  have  him  for  his  prifoner,  and 
11  fhall  not  neede  to  abide  by  him."(r)     Mr. 

(/>)  Froifs.  v.  1.  ch.  166.  &  v.  3.  ch.  128. 

(q)  Mem.  fur  la  Chevalerie  1.  309. 

(r)  MS.  collet,  of  Petyt.  preferred  in  the  Library  of 
the  Inner  Temple. 

Bar- 
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Barrington  imderftands  faye  to  mean  the 
promife  given  to  his  captor  by  the  per- 
fon  taken,  that  he  would  remain  his  pri- 
foner,  (s)  in  which  he  is  fupported  by  vari- 
ous pafTages  in  the  French  hiftorians,  "  don- 
<c  ner  fa  foi,"  being  the  term  made  ufe  of 
when  a  perfon  agreed  to  remain  captive  (/) 

It  is  not  unreafonable  to  fuppofe  with  the 
author  Iaft  mentioned,  that  the  price  of  a 
man's  ranfom  was,    in  general,    one  year's 

revenue 

(s)  Obfervat.  on  the  more  ant.  Stat.  391. 

(t)  Thomas  Vercler  taken  by  a  French  Efquire  at 
Poitiers,  FroifTart  fays  La  lay  crean^a  ilfafoy,  que  recoux 
ou  non  recoux  demeuroit  fon  prifonnier,  v.  1.  ch.  163* 
The  Efquire  received  6000  nobles  for  his  ranfom,  and  is 
faid  to  have  become  a  knight  in  confequence  of  this  his 
accemon  of  fortune. — Berirand  du  Guefcelin  furrounded  by 
the  Englifh  at  the  battle  of  Auray,  Chandos  called  out 
to  him  to  furrender,  and  Bertrand  "  luy  donna  fa  foy,  et 
a  fut  fon  prifonnieri" — Vie  du  Bert,  du  Guefc.  79. — Joan 
d'Arc  being  beaten  in  battle,  faw  the  Baftard  of  Vendome 
near  her  "  a  qui  elle  fe  rendit  et  donnefafoy." — Monffrel. 
ad  an.  1430.  So  aifo  at  the  battle  of  Agincourt,  the  duke 
of  Alencon  was  killed  in  the  moment  when  he  had  fur- 
rendered,  and  the  king  vouloit  prendre  fa  foy.  Id.  v.  I. 
ch.  148. 
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revenue  of  his  eftate,  (u)  and  the  reafon 
which  he  affigns  for  it  is  farther  fupported 
by  the  cuftom  of  allowing  men  one  entire 
year  of  liberty,  in  order  to  procure  the  fum 
agreed  upon.  In  thefe  his  endeavours  he 
was  alfo  considerably  aflifted  by  the  provifions 
of  the  feudal  law,  which  flourifhed  in  the 
height  of  its  vigour  during  the  ages  before 
us,  and  by  which,  every  vaffal  or  tenant  was 
obliged  to  aflift  his  lord  with  a  fum  pro- 
portionable to  the  land  he  held,  in  order  to 
redeem  him  from  captivity,  (w) 

The 

(u)  Montluc  in  his  Commentaries  fpeak9  thus  of  the 
ranfom  he  expected  from  Marco  Antonio  a  Roman  knight.  II 
me  vaen  Pentendement  que  facilement  je  prendrois  prifonier 
cefeigneur,  et  que  fi  je  le  pouvois  attraper,  j'etois  riche  a 
j'amais,  car  pour  le  moins  j'en  aurois  quatre  vingt  mille 
ecus  de  rancom  qui  eftoit  fon  revenue  d'un  an,  et  neftoit 
pas  trop.  From  this  it  fhould  feem  that  there  were  fettled 
terms  upon  which  the  captor  and  prifoner  treated,  and 
that  they  generally  agreed  at  the  rate  of  a  year's  income, 
qui  n'eftoit  pas  trop.  (See  Sainte  Palaye,  Mem.  fur  la 
Chevalerie,  1,  309,  365.) 

(w)  Feud.  L.  2.  tit.  24.  Hence  the  ranfom  of  a  king 
who  was  always  at  the  head  of  the  greateft  number  of  vaf- 
fals,  would  naturally  amount  to  the  greateft  fum.  Mr. 
Barrington  who,  had  he  purfued  his   communications  on 

Vol  I.  X  *» 
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The  fums  however  which  I  find  to  have 
been  taken  of  different  prifoners  vary  perhaps 
more  than  the  proportion  of  their  revenues ; 
perfonal  confequence  as  was  before  obferved 
having  no  doubt  much  weight  in  determin- 
ing the  value.  Bertrand  du  Guescelin, 
who  had  no  eftate  at  all,  valued  his  own 
ranfom  at  100,000  livres ;  (x)  the  ranfom  of 
a  king  of  Majorca,  of  the  royal  houfe  of 
Arragon,  about  the  fame  period,  amounted 
to  exactly  the  fame  fum ;  (y)  and  David  king 
of  Scotland,  efter  eleven  years  captivity,  paid 
1 00,000  marks  for  his  liberty.  (2)  The  queen 
of  Edward  III.  who  may  be  faid  almoft  to 
have  commanded  at  the  battle  of  Durham 
where  he  was  taken,  required  him  of  jfoin 
Copland  the   officer  who   actually  made  him 

this  fubje£t,  would  have  rendered  this  part  of  our  work 
unneceiTary,  has  quoted  fome  antient  lines  (Obferv.  on  the 
Stat.  391.)  relative  to  Hinckfton  Hill,  in  Cornwall,  fup- 
pofed  to  be  full  of  copper. 

"  Hinckfton  Hill,  well  wrought, 

"  Is  worth  a  king's  ranfom>  dearly  bought."      • 

(x)  Vie  de  Bert,  du  Guefc.  137. 
(y)  FroirTart.  v.  1.  ch.  299. 
(2)  Rym.  5.  65,  68. 

prifoner ; 
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prifoner  ;  but  knowing  his  value  he  pofitively 
refufed,  on  the*  plea  that  no  one  had  a  right 
to  demand  him  but  the  king.  Edward  fent 
for  him  to  Calais,  where  partly  as  a  reward 
for  his  gallantry,  and  partly  in  acknowledge- 
ment of  his  claim,  he  endowed  him  with 
500I.  a  year  in  land,  and  made  him  a  knight 
banneret,  (a)  Charles  of  Blois,  captured 
in  this  period  of  military  glory  for  England, 
agreed  to  pay  700,000  crowns  for  his  ran- 
fom,  and  left  his  two  fons  hoftages  for  his 
good  faith.  (<£)  The  famous  Michael  de  la 
Pole,  duke  of  Suffolk,  paid  2o,oool.  fterling 
when  no  more  than  a  fimple  knight,  (c)  The 
duke  of  Alenqon  paid  200,000  crowns,  for 
which  he  was  forced  actually  to  fell  a  part 
of  his  eftates  to  the  duke  of  Bretagne.  (d) 
Even  the  loweft  caprice  fometimes  governed 
the  demand,  where  nioney  was  not  a  great 
object.  Lewis  XI.  having  taken  Wol- 
faing  Poulain,  an  officer  of  confidence  of 
Mary  of  Burgundy,   infifted  upon  fome 

(a)  Rym.  5.  542.  &  FroiiTart,  1.  139. 

(b)  Rym.  5.  862. 

(c)  Speed.  675. 

(d)  Villaret  3.  389. 

X  2  famous 
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famous  hounds  belonging  to  the  feigneur  de 
Bojit,  as  the  only  ranfom  he  would  take. 
BoJJu  at  firft  would  not  part  with  his  dogs  ; 
the  king  was  obftinate,  and  a  number  of 
couriers  pafled  between  the  parties  on  the 
fubjecT:,  which  was  made  an  affair  of  ftatc 
before  it  was  fettled,  (e) 

When  fuch  immenfe  advantages  were  to 
be  made  of  the  perfons  of  men  of  confe- 
quence  ;  to  take  prifoners  became  a  very  pri- 
mary objecT:  with  thofe  who  went  to  war ; 
and  it  operated  well  for  humanity  in  one  re- 
fpect,  by  faving  many  gallant  lives  which 
might  otherwife  have  been  forfeited. 

That  they  were    forfeited    in   default    of 
ability  to  pay,    appears    but    too  clearly  in 
various,    examples.     In    1441,  which   is  far 
advanced  in  the  period  before  us,  the  Englifh 
prifoners  taken   at  Pontoife  were  brought  to 

(e)  Gamier  Hift.  de  Fr.  2.  23.  By  this  time  alfo  it  perhaps 
had  grown  into  a  cuifom  to  releafe  the  firft  prifoner  made 
after  the  commencement  of  hoftilities,  without  ranfom. 
«  Le  Roy  d'Angleterre  comma  nda  qu'on  donnaft  conge  a 
tc  ce  Valet,  veu  que  c9eJJoit  leur  premier  prifonnier."— 
CommineSj  L  4,  ch,  7. 

Paris 
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Paris  by  Charles  VII.  a  prince  remarkable 
for  mildnefs  in  that  age.  They  were  chained 
by  the  neck  like  dogs,  and  expofed  nearly 
naked  to  the  gaze  and  exultation  of  the  popu- 
lace. Thofe  who  could  pay  their  ranfom, 
were  then  fet  free  ;  thofe  who  could  not, 
who  were  by  far  the  greater  number,  were 
bound  hand  and  foot  and  precipitated  into 
the  Seine,  {f)  So  little  had  the  laws  of  war 
gained  fince  the  time  of  the  Avars,  who 
eight  centuries  before;  had  committed  pre- 
cifely  fuch  an  a£t.  (g)  Under  the  reign  of 
Louis  XL  the  fame  fate,  and  for  the  fame 
default,  was  experienced  by  the  inhabitants 
of  Liege;  (A)  and  Henry  V.  when  he  or- 
dered the  deaths  of  his  prifoners  upon  the 
alarm  after  the  battle  of  Agincourt,  faved  thofe 
only  from  whom  he  expe&ed  confiderable 
ranfoms.  (/) 

Its  effects  however  in  another  refpe&  were 
difadvantageous,  in  fo  far  as  that  it  held  out 

(/)   Monftrelet  ad  an.  1 44 1. 
(g)  See  Ch.  VIII. 
(h)  Garnier's  Hift.  deFr,  1.  169. 
(i)  Rap  in. 

X  3  improper 
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improper  motives  for  war,  and  temptations, 
when  war  was  declared,  to  commit  violence 
and  treachery. 

The  Englifh  are  reprefented  by  Commines, 
as  always  defirous  of  a  war  with  France, 
from  the  recolle&ion  of  the  riches  they  had 
fo  often  acquired,  not  only  by  the  plunder  of 
Towns,  but  the  advantages  made  of  numbers 
of  princes  and  lords  whom  it  had  been  their 
fortune  to  take,  (k)  The  fame  difpofition, 
and  proceeding  from  the  fame  motive,  is 
mentioned  by  Hollinfhed  under  the  reign  of 
Richard  II.  (/)  The  feizure  already  men- 
tioned of  Richard  I.  and  James  of  Scotland, 
in  times  of  peace,  were  perhaps  owing  in 
part  to  the  avarice  of  the  Captors.  In  1387 
Oliver  de  Clisson  conftable  of  France, 
being  with  Jafe  conduct  at  the  court  of  the 
duke  of  Bretagne,  between  whom  and  him- 
felf  there  had  been  old  hatred  ;  was  fhut  up 

(k)  "Commines,  L.  6.  ch.  2. 

(/)  Vol.  II.  ad.  an.  1383.  Hence  alfo  the  fturdy  Hot- 
fpur  is  not  unnaturally  reprefented  in  his  dreams  to  be  talking 
of  M  Prifoners'  ranlom,  as  well  as  of  foldiers  dam." — Firfc 
P.  Hen.  IV.  Ad  2.  Scene  6, 

I  in 
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in  a  tower,  into  which  he  had  entered  at  the 
duke's  defire  to  examine  its  ftrength.  He 
was  at  firft  ordered  by  the  favage  Breton  to 
be  tied  in  a  fack  and  thrown  into  the  fea ; 
but  the  latter  being  troubled  in  confcience, 
was  afterwards  glad  to  find  his  orders  had 
not  been  executed  ;  notwithstanding  which, 
Clisson  was  not  releafed  but  upon  a  treaty 
of  ranfom  for  100,000  livres.  [m)  During 
the  wars  of  Philip  and  Edward  III.  there 
arofe  many  a  foldier  of  fortune,  in  other 
words  freebooters,  who  no  doubt  were  en- 
couraged in  the  profeflion  by  the  hope  of 
making  money  by  ranfoms.  Croquart,  a 
famous  leader  of  what  was  called  the  com- 
panies, is  defcribed  as  having  become  ex- 
tremely rich  by  ranfoming  caftles  and  towns, 
which,  as  he  was  then  in  the  fervice  of  no 
ftate,  he  could  have  had  no  right  to  attack. 

In  1367,  feveral  knights  of  Suabia  having 
affociated  to  perform  deeds  of  chivalry,  were 
tempted  to  ufe  their  power  for  the  very  de- 
ftru£tion  of  the  good  order  they  had  fworn 

(m)  Froiflart,  v.  3.  ch.  57. 

X   4  tiO 
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to  fupport.  A  rich  Count  of  Wirtenberg  re- 
fiding  in  fecurity  at  his  caftle  at  Wildbad^  it 
came  into  the  heads'of  thefe  knights  that  they 
could  procure  a  noble  fum  of  money  for  the  ran* 
font  of  him  and  his  family  ;  and  for  this  pur- 
pofe,  headed  by  a  Count  Eberjlem^  they  at- 
tacked him,  though  without  fuccefs*  (n) 
\' 

A  fuller  and  more  regular  cafe  appears  in  the 
conduct  of  Thomas  of  Canterbury. 

While  the  duke  of  Lancajler  befieged  Di- 
nanty  in  Britanny,  a  fufpenfion  of  arms  was 
agreed  upon,  during  which  the  foldiers  of 
each  party  had  free  liberty  of  ingrefs  and 
egrefs,  at  their  refpe&ive  ftations.  One  of 
the  brothers  of  Bertrand  du  Guefcelin^  taking 
advantage  of  this,  was  exercifing  his  horfe 
in  the  fields,  when  he  was  met  by  a  knight 
called  Thomas  of  Canterbury ,  who  feeing  him 
richly  dreffed  and  well  mounted,  and  finding 
him  to  be  a  brother  of  Bertrand's,  imme- 
diately feized  him  and  demanded  a  thoufand 
florins  of  gold  for  his  ranfom.  It  was  in  vain 
that  the  prifoner  urged  the  truce  in  his  de- 

(n)  Spitler's  Hift.  of  Werten.  quoted  by  Putter.  B.  3. 
ch.  3„ 

fence. 
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fence. — Canterbury  perfifted,  and  Bertrand 
coming  into  the  camp  to  complain  before  the 
duke  of  Lancafter,  he  aflerted  roundly,  that 
the  capture  was  legitimate  according  to  the 
rules  of  honour,  and  that  he  would  prove  it 
body  to  body.  The  duke,  inftead  of  prevent- 
ing the  combat,  and  giving  liberty  to  the  pri- 
foner,  was  judge  of  the  lifts  ;  and  it  was  not 
till  Bertrand  was  victorious  that  his  brother 
was  reftored.  (0)  In  this  cafe  there  could  now 
be  no  difficulty,  and  nothing  proves  more 
fully  than  the  circumftances  related,  the  crude 
and  irregular  ideas  of  juftice  which  were  en- 
tertained during  thefe  times.  No  ferjeant  of 
a  modern  army,  but  would  have  condemned 
a  man  in  the  firft  inftance,  who  had  behaved 
like  this  lord  Thomas  of  Canterbury  ;  yet  not- 
withftanding  the  reprefentations  of  du  Guef- 
celiny  whofe  genius  in  the  laws  of  war  went 
beyond  that  of  his  cotemporaries,  a  battle 
was  to  be  fought,  and  much  ceremony  gone 
through,  before  the  commander  in  chief, 
a  prince  of  royal  blood,  and  eminent,  accord- 
ing to  the  account,  for  his  knowledge  in 
thofe  laws,  could  ad  with  decifion.    Though 

[0)  Vie  de  Bert,  du  Guefcelin.  32.  et  inf. 

juftice 
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juftice  was  at  laft  done,  it  was  only  the  con- 
fequence  of  the  fuccefs  of  the  injured  party, 
and  it  is  remarkable  that  the  whole  conduct 
of  the  duke  of  hancafier  is  praifed  as  a  noble 
example  of  honour,  [p ) 

The  avidity  with  which  men  fought  for 
prifoners  made  it  alfo  often  dangerous  to  the 
conquered  parties  themfelves.  A  man  of 
confequence  known  by  his  arms,  was  not 
only  marked  out  above  the  reft  during  the 
battle,  but  became  an  objecT:  of  fcrambje  and 
contention  afterwards.  At  Poitiers  the  king  of 
France  was  nearly  torn  to  pieces  by  the  fol- 
diers,  who  claimed  him  as  the  great  prize 
that  was  to  enrich  them.  He  was  quickly  car- 
ried off  from  Morbec  his  captor,  and  the  cry 
of  "  It  was  I  that  took  him  1  refounded 
among  all  who  were  near  him.  Thus 
preflfed,  he  was  forced  to  cry  out  to  them, 
"  Gentlemen,  gentlemen,  lead  me  quietly  to 
"  the  prince  of  Wales,  and  do  not  quarrel 
"  about  me,  for  I  am  of  fufficient  confequence 
to  make  you  all  rich."  (q)    In  this  fituation 


a 


{p)  Vie  de  Bert,  du  Guefcelin.  32.  et  infr. 
(q)  FroifTart,  v.  1.  ch.  164.  Seigneurs,  Seigneurs,  me- 
nez  moi  eourtoifement,  &c. 

he 
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he  was  found  by  the  earl  of  Warwick  who 
was  fent  to  enquire  for  him,  and  who  refcued 
him  from  the  crowd.  At  the  battle  of  the 
Bridge  of  Luflac,  Carlonnet  the  French  com- 
mander, fell  into  the  hand3  of  five  or  fix  fol- 
diers  who  difputed  fo  wrarmly  about  his  pof- 
feflioh,  that  to  end  the  difference  they  were 
fairly  going  to  kill  him,  when  he  was  taken 
from  them  by  an  Englifh  knight,  (r)  At  the 
battle  of  Agincourt  eighteen  French  gentle- 
men had  entered  into  an  agreement  to  direcl: 
all  their  attacks  againft  king  Henry,  (moft 
probably  with  the  view  of  acquiring  a  for- 
tune by  his  capture,)  and  hence  one  reafon 
why  the  heat  of  battfe  was  greater!:  about  his 
perfon.  The  eighteen  gentlemen  perifhed  in 
their  attempt,  (s)  Charles  de  Beaumont^  fepef- 
cl  al  of  St.  Die,  is  faid  to  have  died  of  regret 
at  lofing  the  great  ranfom  he  might  have 
gained  had  he  taken  the  duke  of  Burgundy 
prifoner  at  the  battle  of  Na?ia\  inftead  of 
kilting  him  as  he  did,  without  knowing  who 
he  was.  (<f) 

(r)  Vie  de  Bert,  du  Guefc.  20j/ 

(1)  Chron.  de  Fj.  ad.  an.  1415. 

(/)  Commines,  L.  5.  eft.  10.  n.  3.    Gamier-  Hitt.  de 
Fr.  1.  389. 

I  cannot 
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I  cannot  quit  this  fubje£t  of  ranfom,  though 
the  account  of  it  may  appear  already  but  too 
long,  without  obferving  that  the  value  of  a 
prifoner's  liberty  was  confidered  as  a  fpecies 
of  wealth,  and  regularly  transferred  from  one 
to  another  like  any  other  property.  In  older 
times,  as  we  have  feen,  the  prifoner  was  actu- 
ally a  flave,  and  fold  as  fuch  according  to  his 
qualities  and  accomplifhments.  In  the  ages 
before  us,  he  was  fold,  not  on  account  of  his 
perfonal  utility,  but  his  ability  and  willingnefs 
to  pay  a  certain  price  for  his  freedom  ;  or 
the  value  of  which  his  detention  was  to  the 
buyer.  Hence  inftead  of  being  allowed  his 
liberty  in  order  the  better  to  perform  the 
funftions  of  a  fervant,  it  was  the  bufinefs  of 
thofe  who  poflefTed  him  to  keep  him  under 
clofe  guard.  Coeur  de  Lion  was  fold,  to 
ufe  the  expreflion  of  his  AmbafTador  at  Rome, 
like  an  ox  or  an  afs,  (u)  to  the  Emperor, 
who  wanted  to  make  money  by  his  ranfom : 
and  Philip  Augustus  was  long  in  treaty 
for  him,  in  order  to  get  rid  of  a  powerful 
and  irreconcileable  enemy.    Lewis  XL  bought 

(u)  Ac  fi  bos  efiet,  ve!  afinus,  vehdidit. — Mat.  Par.  ad 
an.  1 194. 

the 
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the  baftard  of  Burgundy,  taken  prifoner  by 
Rene  duke  of  Lorrain,  for  10,000  crowns,  (w) 
He  had  before  that,  bought  William  of  Cha- 
lons prince  of  Orange,  of  the  Sieur  de  GroJle\ 
who  had  taken  him  prifoner,  for  20,000 
crowns,  and  as  the  prince  was  not  able  to 
repay  him,  required  the  fovereignty  of  his 
whole  principality  in  exchange  for  his  liberty. 
The  pofleffors  of  the  famous  Pucelle,  fold  her 
to  the  Englifh  for  10,000  livres  and  a  penfion 
of  300  ;  {x)  and  the  earl  of  Pembroke,  being 
taken  prifoner  by  Henry  king  of  Cajlile,  was 
paid  over,  (his  ranfom  valued  at  120,000 
livres)  to  du  Guefcelin,  in  part  of  the  purchafe 
money  of  fome  eftates  which  that  General 
had  fold.  The  ranfoms  of  feveral  other 
Englifh  prifoners  were  fold  at  the  fame  time 
for  thefe  Spanifh  eftates.  The  money  for  the 
Earl  however,  as  that  nobleman  was  ill  when 
he  was  transferred,  was  not  to  be  paid  by 
his  Bankers  at  Bruges,  till  he  fhould  be  whol- 
Jbme  and  plump,  "  Quand  il  feroit  fain  et  en 
"  bon  point."  Unfortunately  fo.K  Du  Guefcelin% 
Pembroke  died  before  he  left  France,    and 

(w)  Gamier,  1.  335. 

(x)  Pafquier.  Recher.  delaFr.  4,  12. 

thus. 
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thus,  fays  FroifTart,  the  Conftable  loft  his 
money,  (y)  Hence  it  appears  that  in  thefe 
transfers,the  receiver  of  the  prifoner  took  upon 
himfelf  the  rifk  of  lofing  him,  and  in  cafe  of 
death  before  payment,  had  no  demand  upon 
the  perfon  who  fold  him. 

Ranfoms  were  fometimes  transferred  as 
prefents  inftead  of  money,  which  appears  in  the 
cafe  of  one  of  the  family  of  Blois^  prefented  by 
Richard  II.  to  the  duke  of  Ireland^  who 
fold  him  to  Oliver  de  Cliffbn  for  120,000 
livres  [z).  It  mould  feem  alfo  that  when  any 
doubt  arofe  concerning  the  prifoner's  willing- 
nefs  or  ability  to  pay,  fecurities  might  be  taken 
as  in  the  regular  tranfadfcions  of  barter  and 
fale  ;  and  this  was  the  cafe  of  Henry  Duke  of 
Brunfwick  in  1404,  who  being  taken  prifoner 
by  the  Count  de  la  Lippe,  was  ranfomed  for 
one  hundred  thoufand  crowns,  part  of  which 
was  paid  by  the  fecurites  which  he  gave  on 
that  occafion.  (a)  In  cafes,  however,  which 
occurred  within  the  Empire,  its  Chief  claimed 

(y)  Froiflart,  v.  1.  ch.  320. 

(z)  Villaret,  2.  220. 

(/?)  PufFend,  Introd.  3.  289. 

the 
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the  right  of  annulling  fuch  agreements,  which 
in  the  above  tranfaction  was  actually  done 
on  the  plea  of  a  defect  in  the  caufe  of  the  war 
between  the  parties,  by  the  Emperor  Robert,  [b) 

But  the  ftrongeft  example  of  regularity  in 
transfers,  and  that,  in  a  cafe  when  the  cap- 
tive was  not  a  prifoner  of  war,  is  fhewn  in 
the    tranfaftions  concerning  Zizim,    brother 
of  Bajazet,    Emperor  of  the   Turks.     That 
prince  who  had  pretentions  to  the    throne, 
and  had  been  beaten  in  battle  by  the  Sultan, 
fled  for  refuge  to  the  knights  of  Rhodes.  The 
knights  fearing   to    draw   down  upon  them 
all  the  forces  of  Bajazet,  transferred  him  to 
the  king  of  France,  Lewis  XI.  who  notwith- 
ftanding  his  fuperftitious  paffion  for    relics, 
refufed  the  offer  of  all  that  could  be  found  in. 
the  eaftern  Empire,  in  exchange  for  him,  and 
carefully  kept  him  in  cuftody  for  the  knights. 
Seven  years  afterwards,  it  being  neceiTary  to 
obtain  the  favour  of  the  Pope,  Gh  arjles  VIII. 
yielded  him  to  the  See  of  Rome,  and  while 
he  was  on  the  way,  refufed  the  whole  king- 
dom of  Jerufalem  which  Bajazet  offered  to 

{b)  Rimius,  Mem,  de  Brims.  169. 

conquer 
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conquer  for  him  in  exchange  for  this  impor- 
tant prifoner.  He  continued  at  Rome  fix 
years  longer,  and  then  was  transferred  back 
again  by  treaty  to  the  king,  who  wanted  to 
make  ufe  of  him  in  his  wild  projects  upon 
Conjiantinople*  The  laft  fale  however,  if  I  may 
ufe  the  expreflion,  was  fraudulent,  fince  he 
was  fuppofed  to  be  poifoned  before  his  re- 
delivery to  the  French,  and  died  foon 
after,  (c) 

Such  are  the  moft  prominent  features  of 
this  remarkable  cuftom,  which  was  univerfal 
in  Europe  during  thefe  ages,  but  which  has  now 
wholly  difappeared  before  the  milder  ufages 
introduced  by  modern  refinement.    Captivity, 
in  the  prefent  times,  lafts  no  longer  than  the 
war  which   occafioned  it ;  prifoners_  are  ftill 
exchanged,  as  formerly,  one  againft  another, 
but  at  the  end  of  hoftilities,  thofe  Which  re- 
main on  either  fide,  are  fet  a.t  liberty  without 
ranfom.     The  old  practice  is  now  found  to 
exift  only  in  tranfa&ions  with  the  Mahometan 
nations. 

(<:}  Corranines,  L,  6,  ch.  10.  L.  7.  ch.  15* 
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CHAP.    X. 

IMPROVEMENT  OF   THE    LAW  OF    NATIONS. 

ALTHOUGH  the  fketch  which  has  been 
given  of  the  maxims  which  governed  the  in- 
tercourfe  of  States  during  thefe  times,  ex- 
hibits for  the  moft  part  ftrong  proofs  of  bar- 
barity and  diforder  ;  the  natural  tendency  of 
men  towards  improvement,  had  now  begun 
to  difclofe  itfelf.  There  were  many  caufes 
for  this  which  muft  be  obvious  to  the  reader 
of  hiftorical  obfervation.  The  Storehoufe  of 
the  North  had  been  for  fome  time  exhaufted ; 
the  eagernefs  of  defire  after  new  habitations 
was  at  an  end  ;  and  though  the  thirft  of  con- 
quer! continued,  war  was  no  longer  the  fignal 
for  thofe  exterminating  ravages  which  fwept 
away  whole  nations  before  the  victors. 

It  was  to  the  mighty  and  comprehenfive 
genius  of  Charlemagne  that  Europe  owed  her 
firft  improvements ;  and  though  his  immenfe 
Empire  fplit  into  fragments  immediately  upon 
his  death,    yet  from  his  time   the  weftern 

Vol.  I.  Y  nations 
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nations  began  to  aflume  the  outlines  of  that 
form  and  of  thofe  political  inftitutions  which 
they  at  prefent  wear.  The  afpiring  vigour  of 
this  wonderful  man  did  more  for  the  world 
than  the  exertions  of  whole  ages  before  him. 
It  extended  every  where  the  advantages  of 
Christianity  ;  it  improved  the  means  of 
•communication  ;  it  gave  cities  and  a  po- 
lice to  the  forefts  of  Germany ;  and,  what 
was  of  decifive  importance,  it  unveiled  the 
ihores  of  the  Baltic,  whence  a  torrent  of  Sa- 
vages had  perpetually  poured  down  upon  the 
nations  who  were  then  ftruggling  into  order* 
The  geography,  and  the  refources  of  the 
north  came  thus  in  fome  meafure  to  be 
known  ;  men  were  freed  from  the  conftant 
fear  of  extirpation  in  which  they  had  lived  ; 
and,  encouraged  to  become  ftationary,  they 
were  as  wiihful  to  preferve  and  regulate  their 
conquefts,  as  they  had  before  been  furious 
to  extend  them.  Two  centuries  more,  reared 
up  the  feeds  which  Chalemagne  had  fown; 
and  (notwithstanding  the  irregularities  that 
have  been  defcribed,)  from  the  beginning  of 
the  eleventh  century  downwards,  we  find  an 
evident  change  in  the  face  of  Europe. 
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By  this  time  the  different  nations  had  af- 
fumed  the  appearance  of  a  comparative  union. 
Alliances  among  fovereigns  were  frequent  ; 
their  independence  and  rights  were  tolerably 
well  marked  out ;  and  though  when  engaged 
in  war,  their  old  barbarifm  was  but  too  pkinly 
to  be  difcovered  ;  yet  their  various  modes  of 
connection,  and  the  cuftoms  which  governed 
their  intercourfe,  prefented  a  regularity  of 
fhape  and  feature,  which  had  before  been 
unknown.  A  ftrong  proof  of  this  appears  in 
the  cuftom  which  began  to  be  pretty  general 
about  thefe  times,  of  appealing  to  neutral 
powers,  when  differences  broke  out  among 
them  ;  and  this  not  only  with  a  view  to  en- 
gage their  afliftance,  or  mediation,  but  alfo 
from  their  idea  that  the  connections  among 
them  were  fo  clofe,  and  their  governing  prin- 
ciples fo  much  the  fame,  as  to  render  it 
neceffary  to  lay  before  them  the  juftice  of 
their  caufe. 

In  1 176  we  have  a  remarkable  inftance  of 
appeal  and  mediation  in  the  courfe  of  a  con- 
teft  between  the  kings  otArragon  and  Navarre* 
By  the  deed  of  compromife  made  between 
them,  they  each  of  them  depofited  four  caftles, 
Y  2  as 
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as  a  pledge  that  they  would  abide  by  the  de- 
termination of  Henry  king  of  England 
Each  party  was  to  fend  AmbafTadors  to  re- 
ceive his  Judgment  by  a  certain  day  ;  in  the 
cafe  of  ficknefs,  captivity,  or  death,  they 
were  to  wait  each  others  arrival  for  thirty 
days  beyond  the  time  appointed  ;  and  then, 
in  default  of  appearance,  the  caftles  of  him 
from  whom  the  delay  came,  were  to  be  for- 
feited to  the  other ;  but  in  the  cafe  of  the 
death  of  Henry,  the  AmbafTadors  were  to 
proceed  (fubjecl:  to  the  fame  agreement,) 
to  receive  the  judgment  of  the  king  of 
France,  [a) 

Not  a  hundred  years  after  this,  the  juft 
Saint  Lewis  fat  in  judgment  upon  the 
whole  caufe  of  difference  between  Henry  III. 
of  England,  and  his  barons.  He  had  been 
chofen  their  umpire  in  form,  and  each  party, 
the  king  and  queen  in  perfon,  attended  him 
in  all  due  folemnity  at  Amiens.  Nor  did  he 
confider  the  power  thus  given  to  him  of  a 
trifling  nature  ;  he  proceeded  to  the  moft  im- 
portant ads  of  authority ;  and  in  the  name 

(*)  Rymer,  I.  43. 

of 


THE  LAW  OF  NATIONS.  325 

of  the  Holy  Trinity,  annulled  the  famous 
conftitutions  of  Oxford  ;  decreed  the  reftora- 
tion  of  the  fortreffes  which  had  been  put  into 
the  hands  of  the  twenty-four  barons,  or 
rather  Regents,  of  the  kingdom  ;  and  finally 
ordained  that  the  king  fhould  be  reftored  to 
all  his  legitimate  rights,  (jb) 

In  the  fame  century,  the  famous  quarrel 
between  the  Emperor  Frederick  II.  and 
the  See  of  Rome,  was  difcuffed  in  appeals 
and  letters  to  the  chief  potentates  of  chriften- 
dom,  as  well  as  by  arms.  The  letters  of  the 
Emperor,  particularly  thofe  to  the  king  of 
England,  are  long  and  argumentative,  and 
breathe  the  very  fpirit  of  a  modern  manifefto 
or  ftate  note,  {c)  In  1334  a  treaty  having 
been  entered  into  by  the  king  of  Bohemia  and 
other  princes  of  Germany  with  the  duke  of 
Brabant,  under  the  mediation  of  Philip  of 
Valois,  the  latter  ftyles  himfelf  at  the  head 
of  the  deed — "Nommeet  eleujuge,  traicteur, 

(b)  See  thefe  and  a  number  of  other  articles  of  no  lefs 
importance. — Mat.  Par.  992.  &  Spiceleg.  Vet.  fcrip.  643. 

(c)  Liters  Fred.  ad.  Amicos.   M.  Par  490.  496.  520* 
527. 

Y  i  "  et 

y 
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"  et  aimable  compofiteur,  entrc  hauts  hommes 
"  nos  chiers  amis,"  &c.  (d) 

But  the  moft  regular  appeal  which  in  thofe 
days  appeared,  was  that  publifhed  at  Weft- 
minfter  by  Edward  III.  againft  John  of 
France  in  1356  It  is  addrefled  to  the  Pope, 
to  the  Emperor,  and  to  all  the  princes,  lords, 
and  people  ^Christendom  in  general.  He 
complains  that  people  of  that  age  wifh  to 
palliate  their  own  faults  by  blafting  the  inno- 
cence of  others  5  and  he  therefore  believes  it 
a  duty  he  owes  to  God  and  to  humanity,  to 
paint  the  king  of  France  in  his  proper  colours. 
He  alfo  juftifies  the  king  of  Navarre  from 
the  infamy  imputed  to  him  in  making  a 
treaty  to  deliver  up  Normandy,  by  declaring 
before  God  and  on  the  word  of  a  king,  that 
no  fuch  treaty  had  been  made,  {e)  This  was 
preparatory  to  the  war  which  he  afterwards 
declared  againft  France,  and  no  tranfa&ion 
or  manifefto  of  the  moft  regular  modern 
ftate,  can  be  more  orderly  or  legitimate. — 

(d)  Preuves  desTroph.  de  Brabant.  P.  160.  ap.DuMdnt. 
an.  1334. 

(e)  Rymer.  5.  852. 

The 
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The  next  century  faw  the  fame  fort  of  cuf* 
torn  in  the  appeal  made  by  the  kings  of 
Cajiile  and  Arragon  to  the  arbitration  of 
Lewis  XL  king  of  France,  in  1463,  (f)  and 
We  fhall  foon  have  occafion  to  obferve  on  a 
variety  of  other  appeals  ;  which,  &s  they 
fptang  from  a  particular  fource,  and  will  be 
treated  of  at  large  in  another  place,  need  not 
be  mentioned  here. 

Such  then  was  a  fmall  part  of  the  regularity 
of  appearance,  nctwithftanding  the  inftances 
of  barbarity  that  have  been  related,  which 
Europe  affumed  during  the  period  we  havepro- 
pofed  to  examine.  It  arofe  no  doubt,  in  fome 
meafure,  from  the  tendency  towards  a  cer- 
tain order  in  affairs,  which  the  inftitutions 
and  political  conne&ions  of  Charlemagne 
had  begun  to  generate.  But  exclufive  of  the 
confequences  of  that  momentous  reign,  they 
were  befides  arTe&ed  in  the  mod  fenfible  man- 
ner by  a  fet  of  remarkable  cuftoms,  common 
to  all,  which  began  to  be  vifible  about  the 
eleventh  century,    and  which  are  not  more 

(/)  Villaret,  4,  459. 

Y  4  important 
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important  from  their  effe&s  than  they  are 
curious  from  their  nicety.  They  are  indeed 
fo  different  from  thofe  that  have  been  related ; 
were  fo  long  known;  and  fo  intimately  felt; 
that  we  cannot  turn  our  view  to  the  fubjeft, 
without  being  ftruck  with  the  vifible  and 
potent  influence,  which  they  had  upon  the 
laws  of  the  world* 


CHAP, 


OF  THE  INFLUENCE,  &c  329 

CHAP    XI. 

OF    THE    INFLUENCE    OF   PARTICULAR  INSTITUTIONS. 

ABOUT  this  time,  we  find  all  the  king- 
doms of  Europe  ;  however  diftinguifhed  from 
one  another  in  race  or  manners ;  however  dif- 
ferent in  their  ftates  of  improvement,  or 
marked  by  particular  animofities ;  agreeing  in 
the  main,  in  the  five  following  points : 

I.  In  adopting  the  remarkable  polity  of  the 
Feudal  System  ;  the  intricate  connections 
to  which  it  gave  rife  ;  and  the  numerous  rights 
of  mutual  interference  which  it  perpetually 
afforded, 

II.  In  concurring  in  one  general  form  of 
Religious  Worship  ;  and  particularly  in 
obeying  one  Spiritual  Head,  whofe 
ufurpations,  which  firft  began  to  aflume 
ftrength  in  this  century,  foon  brought  the 
whole  of  their  temporal  affairs  under  his  do- 
minion ;  and  whofe  bigotry,  ambition,  or 
avarice,  changed  the  very  fpirit  of  true  Re- 
ligion, 
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ligion,  and  inculcated  as  a  duty,  the  hatred 
and  perfecution  of  all  thofe  who  thought  dif- 
ferently from  themfelves. 

We  fhall  foon  have  occafion  to  obferve  the 
new  and  remarkable  appearance  which  Eu- 
rope aflumed  in  confequence  of  this ;  and 
the  great  difference  between  the  Laws  of  War 
among  Cbrijiians,  and  Infidels,  which  it  pro- 
moted. 

til.  In  reviving,  and  even  exceeding,  the 
Heroic  Ages  of  antiquity,  and  fetting  up 
a  barrier,  no  lefs  ftrong  than  fplendid,  againft 
the  mifchiefs  and  injuftice,  which,  though  not 
the  immediate  confequence  of  the  Feudal 
System,  were  foftered  by  it  to  a  dangerous 
and  lamentable  degree. 

The  extraordinary  and  beneficial  effect 
which  Chivalry,  the  Inftitution  we  fpeak 
of,  had  upon  the  Law  of  Nations  for  feveral 
centuries,  mufl  have  fhewn  themfelves  forcibly 
to  every  mind  of  common  enquiry. 

IV.  In  thofe  frequent  Negotiations, 
Treaties,  and  Positive  Conventions, 

fo 
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lb  peculiar  to  the  European  Nations,  with  all 
their  numerous  train  of  the  Cafus  Foederis^ 
Guaranties,  Alliances,  and  acquired  rights, 
which  mud  of  themfelves  alone  have  been 
able  to  modify  any  Law  of  Nations  that  might 
have  exifted  ;  which  certainly  often  inter- 
fered with  thd  Rights  of  Nature ;  and  form, 
what  the  writers  call,  the  Pofitive  Law  of 
Nations. 

V.  And  Laftly,  In  endeavouring  to  fettle  a 
certain  fcale  of  Rank  and  Precedency  among 
one  another,  upon  principles  peculiar  to  them- 
felves, and  the  religion  which  united  them; 
in  marking  out  a  difference  in  degree  between 
certain  titles,  and  particular  forms  of  govern- 
ment ;  and  confequently  in  forming  a  grada- 
tion in  the  pre-eminence  of  the  various  Sove- 
reignties which  compofed  the  European  Re- 
public. This,  although  from  the  ftubborn- 
nefs  and  pride  of  various  nations,  it  was  hardly 
ever  effected  with  accuracy,  was  ftill  per- 
petually attempted,/  and  attempted  upon  argu- 
ments and  principles,  of  which  the  cere- 
monial of  the  reft  of  the  world  was  wholly 
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I  am  well  aware,  that  with  refpeft  to  three, 
at  leaft,  of  thefe  five  points  ;  it  may  be  ob- 
jected that  they  were  known  before  the 
eleventh  century,  and  that  therefore  the  epoch 
we  have  adopted  has  been  ill  chofen.  If  we 
confider  the  fubjedt,  however,  with  any  at- 
tention, the  obje&ion  will  lofe  moft  of  its 
force,  when  we  find  that  although  thefe 
cuftoms  were  known,  their  effects  had  hardly 
been  felt.  The  Feudal  Law,  for  example,  had 
been  long  known  in  Europe  ;  it  has  been  dis- 
covered by  fome  Critics  among  the  inftitu- 
tions  of  Rome ;  [a)  and  it  is  certainly  to  be 
traced  to  the  woods  of  Germany.  It  did  not 
arrive,  however,  at  its  full  growth,  till  about 
the  eleventh  century ;  and  though  it  may  be 
faid  to  have  been  univerfal  before  that  period ; 
it  was  not  till  afterwards,  that  it  was  uni- 
verfal, in  all  its  mazes,  its  tyranny,  and  its 
vigour.  (&) 

(a)  Blackft.  Com.  2.  Ch.  4. 

(b)  See  Blackft.  2.4. 5.  Craig;  J.  Feud.  Lyttelt.  Hen.  2. 1. 
Roberts,  Ch.  V.  1.  Henault.  Hift.  Chron.  de  Fr.  rem.  fur 
la  2nde  race.  Montefq.  E.  des  Loix,  L.  30.  paflim.  Velly 
Hift.  deFr.  1.  Putter.  Conft.  of  Germ.  1.  Hume.  Append, 
1 1.  to  Hift.  of  Eng.  takes  no  notice  of  the  Chronology  of  the 
Syftem.  Pfeffel  Droit  pub.  d'AlJem.  (1.  234.  288)  at- 
tributes it  to  the  twelfth  century. 

In 
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In  England  in  particular,  though  its  out- 
lines were  familiar  to  the  Saxons,  it  was  by  no 
means  the  fame  with  that  obferved  by  the  reft 
of  the  world,  till  after  the  Conqueft. 

It  is  well  known  that  the  confequences  of 
the  battle  of  Ha/lings,  were  not  confined  to 
the  mere  change  of  matters  from  Harold  to 
William.  The  laws  of  the  land;  the  no- 
bility of  the  realm  ;  the  manners  and  lan- 
guage;  and  the  art  and  maxims  of  war, 
which  prevailed  among  our  ancestors,  under- 
went an  alteration  during  the  Norman  reigns, 
and  almoft  during  the  firfl:  Norman  reign, 
the  effecl:  of  which  is  not  even  yet  worn  out. 
But  if  this  had  not  been  the  cafe ;  had  Wil- 
liam fucceeded  quietly  to  the  throne ;  the 
mere  circumftance  of  his  uniting  Normandy 
with  Britain,  by  which  he  laid  the  foundation 
for  thofe  extenfive  feudal  connexions  on  the 
Continent,  which  fo  entirely  engrofled  the 
nation  for  many  hundred  years  afterwards ; 
would  have  marked  the  century  in  queftion, 
as  a  moft  important  one  to  this  kingdom. 
The  animofities  and  friendfhips,  the  numerous 
and  intricate  claims,  and  the  thoufand  caufes 
for  war,  to  which  that  connection  gave  birth, 

wiU 
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will  make  it  ever  be  confidered  as  a  very  mo- 
mentous sra  in  the  hiftory  of  the  Law  of 
Nations  as  obferved  by  the  Enrlifh* 

With  refpect  to  Christianity,  I  am  far 
from  imagining  that  its  influence  on  the  mind 
was  not  felt  long  before  this  period  ;  and  in 
part  it  has  already  been  touched  upon,  (c)  Its 
good  effects  will  ftill  continue  to  be  traced  ; 
but,  unfortunately,  the  effects  chiefly  to  be 
defcribed,  arofe  from  the  corruption,  rather 
than  the  purity  of  the  Church.  It  will  be 
fufficient  to  remark  that  this  was  the  age  of 
Gregory  VII.  the  firm  fupporter,  if  not  the 
founder  of  thefe  Papal  usurpations,  which 
amounted  to  a  tyranny  the  moft  wonderful 
that  ever  fubjugated  the  mind  of  man  :  That 
this  was  the  age  which  faw  the  commence- 
ment of  thofe  defolating  wars,  which  took 
their  rife  from  zeal  alone ;  were  conducted, 
from  miftaken  principles,  in  a  manner  fuch  as 
rendered  the  heart  more  ftubborn  than  it  really 
was ;  and  fo  far,  did  as  much  mifchief  to  the 
Law  in  queftion,  as  in  other  refpects  it  had 

(r)  Chap.  VIII.  ad  fin. 

fomer 
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fometimes  done  good,  This  alfo  was  the  age 
to  which  feveral  diftinguifhed  kingdoms  of 
Europe  actually  attribute  their  converfion,  (or 
at  leaft  the  extenfion  of  their  converfion)  to 
Christianity  ;  and  they  were  therefore 
only  now  introduced  to  participate  in  thofe 
effects  upon  the  law,  to  the  production  of 
which,  it  will  be  fhewn  it  fo  powerfully 
contributed.  Paganifm  ftill  exifted  in  many 
parts  of  Denmark^  Sweden  and  Norway,  and 
in  almoft  the  whole  of  PruJ/ia  and  Muf- 
covy*  (d) 

With  refpect  to  Chivalry,  it  is  acknow- 
ledged that  its  foundation  was  laid  in  this 
century;  and  as  for  the  Ceremonial  of 
Europe,  it  feemed  unknown  till  long  after- 
wards :  and  although  the  cuftom  of  making 
Treaties  had  been  from  old  time  in  ufe  ; 
yet  their  effect  upon  the  politics  and  public 
maxims  of  the  world  before  this  sera,  it  would 
be  difficult  to  difcover,  if  they  ever  had  been 
felt. 


(d)  PufFend.  de  reb.  Succ.  the  reign  of  Ingo.  and  Introd, 
a  l'Hift.  Univ.  5.  Chs.  i,2.  Mod.  Un.  Hift.  28.460.29. 
aiz. 
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It  is,  therefore,  with  more  propriety  than 
at  firft  it  may  appear,  that  I  have  referved  the 
confederation  of  the  impreffions  made  upon 
the  law  of  nations  by  the  five  circumftances 
above  mentioned,  for  the  aera  I  have  fixed 
upon.     At  the  fame  time  it  may  not  be  un- 
neceffary  to  premife,  that  in  the  following  in- 
veftigations,  fuch  very  ftrict  attention  to  any 
particular  cuftom  has  not  been  paid,  as  to 
confine  it  exactly  within  the  bounds  of  the 
period  propofed.      In  general,   whenever   I 
have  found  a  law,  or  maxim,  at  its  height 
during  this  time,  I  have  chofen  to  mention  it 
here  ;  but  at  the  fame  time  I  claim  the  li- 
berty of  fearching  for  its  commencement  in 
the  century  before   it,  or  of  purfuing  it  to 
any  number  of  years  afterwards,  if  afterwards 
it  fhould  be  found  to  exift. 

The  field  is  now  wide  before  us ;  and 
wthout  any  particular  reafon  for  preferring 
it,  I  fhall  confider  the  different  points,  in 
the  order  in  which  they  have  been  men-* 
tioned.  And  firft,  therefore,  of  the  Feudal 
System* 


CHAP, 
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CHAP.     XII. 

OF    THE    INFLUENCE    OF    THE    FEUDAL    SYSTEM. 

AN  obferving  upon  the  effects  of  this  re~ 
markable  and  extenfive  Inftitution,  it  does 
not  fall  within  our  plan  to  give  any  regular 
account  of  its  various  regulations,  its  general 
fpirit,  its  difputed  points,  its  thoufand  niceties. 
Such  knowledge  rauft  be  fuppofed  to  have 
been  already  obtained  by  thofe  who  come  to 
the  prefent  enquiry.  To  examine  it  would 
furpafs  the  fcope  of  this  Treatife ;  and  even  if 
it  did  not,  the  fubjecl:  has  already  received  all 
the  light  which  the  labour,  talents  and  judg- 
ment of  the  beft  heads  in  Europe  have  been 
able  to  give  to  it.  Taking  it  therefore  for 
granted,  that  the  whole  learning  upon  the 
point,  is  in  the  poffeffion  of  the  reader;  I  mall 
proceed  merely  to  examine  its  effect  upon 
the  law  of  nations  during  the  centuries  when 
it  chiefly  prevailed. 

That  effecl:,  it  mull  be  owned,  was  not 

vifibly  to  improve  mankind ;  there  was  not 

Vol,  L  Z  f0 


338  OF  THE  INFLUENCE  Ofc 

fo  great  a  difference  as  might  be  expe&ed  be- 
tween the  nations  with  whofe  cuftoms  we 
have  been  fo  much  mocked,  and  thofe  of  the 
feudal  fovereigns.  The  chief  feems  to  have 
been,  that  the  former  were  continually  mi- 
grating ;  the  latter  had  become  ftationary ; 
the  former  give  us  the  image  of  armies  mov- 
ing from  plain  to  plain  ;  the  latter  of  armies 
intrenched  in  their  camp  :  but  war  was  equally 
the  bufinefs  and  the  delight  of  both,  and  both 
were  bloody,  infolent,  and  rapacious. 

The  fuperiority,  however,  which  is  always 
to  be  obferved  in  ftationary  over  wandering 
nations,  came  at  laft  to  fhew  itfelf ;  and  the 
wars  of  the  times,  although  not  lefs  frequent 
than  before,  began  to  be  conducted  on  a  fort 
of  principle  and  arrangement,  approaching 
fomewhat  to  a  fettled  fyftem.  The  whole  life 
of  the  Barbarians  was  paffed  in  arms,  and  al~ 
moft  in  battle  ;  and  when  to  die  a  violent 
death  was  a  religious  duty,  it  would  have 
been  almoft  abfurd  to  have  required  any  caufe 
for  taking  arms,  (a)  When  government,  how- 

{a)  Vid.  Sup.  Chap.  VII. 

ever, 
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ever,  came  to  be  well  eftablifhed  throughout 
Europe,  although  little  attention  was  for  a 
long  time  paid  to  it,  yet  it  became  a  general 
law  to  require  a  caufe  for  hoftility ;  the  nature 
of  fovereignty  began  to  be  underftood,  and 
the  idea  of  legitimate  and  illegitimate  wars  was 
thus  by  degrees  adopted.  On  this  fituation 
of  things,  the  feudal  eftablifhments  operated 
with  confiderable  effect ;  and,  by  a  minute  at- 
tention to  their  fpirit  and  genius,  we  fhall  dis- 
cover a  variety  of  points  in  which  the  in- 
terefts  and  connections  of  nations  were  ex- 
tended and  modelled  in  a  manner  fometimes 
advantageous,  fometimes  the  reverfe,  but 
which,  had  it  not  been  for  the  feudal  polity^ 
would  never  have  been  known. 

One  of  the  molt  obvious  and  general  of  its 
effe&s,  was  the  great  multiplication  of  the 
States  of  the  world,  and  by  confequence, 
unhappily  for  mankind,  the  multiplication  of 
its  caufes  for  war. 

A  large  portion  of  the  Earth,  governed  by 

one  head   and  properly  civilized  under  one 

common  Jurifdi&ion,    muft   have  fewer    of 

thefe  caufes,  than  the  fame  portion  of  the 

Z  2  Earthy 
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Earth,  divided  into  a  number  of  ftates  in- 
dependent of  one  another.  In  the  former 
cafe,  differences  are  accommodated  by  the 
peaceable  mode  of  trial  and  fentence ;  in  the 
latter,  the  moft  trifling  perfonal  quarrel,  and,, 
(if  the  fubdivifions  are  purfued  to  any  extent) 
the  common  diffentions  of  private  life,  become 
the  fignals  for  public  and  general  hoftilities. 
Where  this  therefore  takes  place,  not  only  the 
manners  of  mankind,  but  their  Law  of  Na- 
tions, muft  be  confiderable  influenced  ;  and 
fuch  was  the  effect  of  the  Feudal  Syftem  upon 
the  earlier  ages  of  Europe. 

It  is  the  more  neceffary  to  examine  the 
point  under  the  prefent  head,  fince  none  but 
Sovereigns  can  make  legitimate  war  ;  and  as 
the  Barons'  wars,  form  a  confpicuous  part  in 
the  hiftory  of  thefe  ages,  we  muft  naturally 
refer  to  that  which  bellowed  upon  them  a 
right  fo  important. 

This  privilege,  then,  of  taking  arms  at 
pleafure,  which,  from  the  more  private  rank 
and  the  fubordination  of  thofe  who  poiTelTed 
it,  was  known  by  the  chara&eriftic  term  of 
Private  War,  was  the  moil  valuable  right 
.  i  i& 
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111  the  eyes  of  an  antient  Baron  which  he 
pofTeiTed,  and  one  of  the  laft  which  he  parted 
with.  However,  it  was  rather  modified  and 
brought  into  a  fhape  capable  of  producing 
more  energetic  mifchief,  than  injittuted,  by 
the  Feudal  Law.  Mod  barbarous  nations 
are  remarkable  for  the  determination  with 
which  families  and  friends  purfue  and  avenge 
their  injuries,  and  this  from  a  political,  as 
well  as  a  friendly  motive.  The  antient  na- 
tions of  Germany,  (h)  as  well  as  the  Indians 
of  America,  prefent  us  every  where  with  this 
cuftom.  From  the  former  it  was  derived  to 
the  different  nations  of  Europe,  (c)  and  it 
was  not  only  the  difpofition,  but  the  duty, 
of  every  Family  to  avenge  the  lofs  of  any  of 
its  members  upon  the  family  which  had 
caufed  it.  The  hoftilities  which  arofe  in  con- 
fequence,  were  called  Faid^e  (;/),  Feid,  or 


(b)  Sufcipere  tarn  inimicitias  feu  patris,  feu  propinqiri 
quam  amicitias  neceiTe  eft. — Tacit,  de  mor.  Germ.  C.  21. 

(c)  It  continued  among  them  fix  hundred  years. 
Henault.  Hift.  Chron.  de  Fn  rem.  fur  la  2nde  race, 

(d)  Spelm.  Glofs.  voc.  Faida. 

Du  Cange.  DifTertation  29  fur  Joinville,  p.  330. 


Z  3  Feud  ; 
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Feud  ;  (e)  the  Laws  of  moft  of  the  weftern 
countries  not  only  let  them  pafs  unpunifhed, 
but,  by  regulating,  gave  them  authority ;  and 
fo  high  was  this  duty  carried,  that  in  many 
places,  whoever  fucceeded  to  an  Eftate,  fuc- 
ceeded  to  the  vengeance  due  for  the  death  of 
the  laft  who  had  poffefled  it.  (f) 

As  the  notions  of  juftice,  however,  im- 
proved, attempts  were  made  to  curtail,  and  by 
degrees  to  abrogate  this  pernicious  right ;  (g) 
but  their  fuccefs  was  comparatively  fmall ; 
and  when,  through  the  weaknefs  of  the  Car- 
lo vingian  Monarchs  in  France ;  [h)  the  dis- 
orders of  the  Heptarchy  in  England ;  and  of 
the   ele&ive  Government  in    Germany ;  (?) 

(<?)  Hence  the  phrafe  ft  ill  in  ufe,  of  "  Deadly  Feud,"  to 
exprefs  the  extremity  of  hate  between  perfons  or  families^ 

Stewart's  V.  of  Soc.  250. 

(/)  Ad  quemcunque  haeriditas  pervenerit,  ad  ilium 
Ultio  Proximiy  &c.  debet  pertinere. 

Leg.  Angl.  &  W'erinor.  ap.  Lindenb.  tit.  6. 

(g)  In  England,  fo  early  as  the  time  of  King  Edmund. 
An.  941. 

L.  L.  Edm.  ap.  Spelm.  GloiT.  et  Wilkins.  Leg.  Sax. 
(h)  Montefq.  &  Henault.  ub.  fup. 

(/)  Pfeffel.  Droit,  pub.  d'Allemagne  abreg.  &  Putter. 
from  the  reign  of  Ainu]  ph  to  Hen.  V, 

the 
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the  power  of  Corporations  in  Italy ;  and  the 
community  of  territory  which  was  left  in 
Spain,  for  every  one  who  could  conquer  it 
from  the  Moors  ;  when,  through  thefe  caufes, 
the  independence  of  every  Lord  who  owned 
a  fortrefs,  or  could  maintain  a  man  in  arms, 
was  firmly  eftablifhed;  the  Faida  was  eagerly 
adopted,  and  extended  into  the  right  of  Pri- 
vate War,  by  all  the  Barons  throughout 
Europe,  (k) 

A  new  pi&ure  thus  opens  itfelf  before  us  j 
the  weftern  world  was  not  only  divided  into 
a  variety  of  independent  nations,  governed  in 
their  intercourfe  by  certain  general  cuftoms ; 
but  each  of  them  again  was  fubdivided  into 
fubordinate    States,     acknowledging    indeed 


(k)  With  deference  to  that  learned  writer,  this  feems 
a  more  probable  account  of  the  rife  of  Private  War  among 
the  Feudal  Barons,  than  that  adopted  by  Profeflbr  Putter, 
(Conftitut.  of  Germ,  tranflat.  by  Dornford.  B.  1.  C.  7.)  who 
contents  himfelf  with  attributing  it  merely  to  the  ufurpation 
and  pride  of  the  Barons  in  the  moments  of  weaknefs  in  their 
Kings.  This,  as  has  been  obferved,  might  have  foftered 
and  regulated  it ;  but  it  furely  was  originally  nothing  more 
than  a  continuation  of  the  Faid^,  v/hich  had  long  been 
legal,  and  were  never  entirely  fuppreiTed. 

Z  4  fome 
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fome  one  Lord  Paramount;  but  all  of 
them  equally  independent  of  one  another, 
with  the  greater  Kings  of  the  Earth.  France, 
Germany,  Britain,  Italy  and  Spain,  were 
carved  out,  as  it  were,  among  the  Lords  of 
innumerable  Caftles,  (/)  who  made  War  and 
Treaties  with  all  the  vigour  and  all  the  cere- 
monies of  powerful  Monarchs. 

The  Corps  Diplomatiques  are  full  of  thefe 
Treaties,  in  which  nothing  can  be  diftin- 
guifhed  in  the  intercourfe  of  thefe  fubordinate 

(/)  Nothing  can  bring  this  more  forcibly  to  our  obferva- 
tion,  than  the  bare  recital  of  the  number  of  Catties  and 
Fortrefles  pofTefTed  by  the  Barons  of  variousj  Kingdoms. 
In  England,  at  the  peace  between  Henry  II.  and  Stephen, 
eleven  hundred  and  fifteen  Caftles  were  ordered  to  be  de- 
ftroyed. — Lyttelt.  H.  II.  I.  418. In  France,  upon  a  ne- 
gotiation for  peace  between  Edwt  III,  and  Ch.  V.  in  the 
year  1376,  the  Plenary  Power  of  the  French  AmbafTadors 
contained  a  flate  of  the  fortified  places  they  were  willing  to 
give  up  to  Edward.  They  amounted  to  the  aftonifhing 
number  of  fourteen  hundred  walled  Towns,  and  three 
thoufand  Fortrefles,  in  the  province  of  Acquit aine  alone. 

Villaret.  Hill,  de  Fr.  2. 491. 

When  we  conflder  that  thefe  were  not  entertained  for  the 
public  defence  againft  foreign  enemies,  but  chiefly  for  that 
protection  which  is  now  afforded  by  the  Laws,  without  the 
afliftance  of  a  Angle  Garrifcn,  how  much  reafon  have  we 
to  rejoice  in  the  changes  of  the  times  ! 

Vaflals 
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Vaflals,  from  that  of  independent  Kings,  ex- 
cept when  mention  is  made  of  the  rights  of 
the  Lord  Paramount.  Stewart  and  Lyttelton 
have  thought  it  worth  while  to  preferve  fe- 
veral  of  them  in  their  Appendices  ;  and  a 
ferious  attention  to  them  will  fufficiently  refute 
a  marked  expreffion  of  a  writer  whofe  very- 
high  authority  would  have  poffibly  flopped 
me  from  proceeding  in  thefe  confiderations, 
had  he  not  thrown  it  out  as  a  mere  obiter 
diclum.  Du  Cange,  after  detailing  the  laws 
which  governed  the  cuftom  of  private  war, 
and  obferving  that  the  right  was  univerjal 
among  all  the  Wejlern  States,  obferves,  "  Ce- 
"  pendant  cette  faculte  de  fe  faire  aninfi  la 
"  guerre,  eft  contraire  au  Droit  des  Gens,  qui 
"  ne  fouffre  pas  qu'aucune,  autre  ait  le  pouvoir 
"  de  declarer  et  de  faire  la  guerre,  que  les 
w  Princes  et  les  Souverains,  qui  ne  reconnoiffent 
$t  perfonne  au  deffus  d'eux."  (m) 

In  this  obfervation,  the  fubjecl:  of  the  law 
of  nations  was  not  regularly  before  Du  Cange; 
or,  if  he  had  really  confidered  it,  he  neither 

(m)  DifTertat.  29.  fur  Joinviile.  p.  342. 

had 
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had  taken  the  view  of  it  which  I  have  done, 
in  confidering  it  a  particular  law,  confined  by 
cuftom  tp  particular  nations ;  nor  had  he 
actually  confidered  the  whole  nature  of  Sove- 
reignty, which  has  a  variety  of  modifications 
that  allow  a  feudal  Vaflal  to  be  fully  Sove- 
reign quoad  the  right  of  making  peace  and 
war,  with  all  but  his  Lord  Paramount. 

It  is  true  that  Charlemagne  had  denied 
them  this  rank,  even  as  it  related  to  the  right 
of  making  war  ;  and  the  following  Capitulary 
tends  to  fupport  the  opinion  of  Putter  re- 
fpecting  the  origin  of  that  right :  (n) 

"  Nefcimus  qua  pernoxia  inventione  a  non- 
"  nullis  ufurpatum  ejl,  ut  hi  qui  nullo  minijlerio 
"  publico  fulciuntur,  propter fua  odia  et  diverjijji- 
"  mas  voluntates  pejjimas,  indebitumjibi  ufurpant 
"  in  vindicandis  proximis  et  inter jiciendis  homini- 
"  bus  vinddEicz  minijlerium  :  et  quod  Rexfaltem 
w  in  una  exercere  debuerat  propter  terrorem 
"  multorum,  ipji  impudenter  in  multis  perpetrare 
"  non  metuunt propter, privatum  odium"  (o) 

(n)  Vide  note  k,  page  343. 

(0)  Capit.  carolomag.  L.  5.  Sec.  180. 

Bu* 
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But  although,  during  the  time  of  Char- 
lemagne, the  privilege  might  have  been 
thought  an  ufurpation;  yet,  during  the  fucceed- 
ing  ages,  when  the  feudal  fyftem  had  become 
what  it  is  generally  confidered,  and  had  affumed 
that  regularity  of  fhape  which  it  continued  to 
wear  fo  long  ;  the  vaflals  were  men  of  very 
fuperiour  confequence  to  that  which  they  had 
before  enjoyed ;  and,  as  far  as  it  relates  to 
the  right  of  war  with  one  another^  were  not  to 
be  diftinguifhed  from  States  the  mod  inde- 
pendent. Hence  therefore,  when  Philip 
Augustus  propofed  to  Rich.  I.  in  a  treaty 
of  peace,  that  their  barons  ihould  be  prevented 
from  making  war  upon  one  another  ;  it  was 
refufed  by  Richard,  "  Quia  videlicet  violare 
nolebat  Confueticdi?zes  &  Leges  Pictavi^e  vel 
aliarum  terrarum  fuarum,  in  quibus  confue- 
tum  erat  ab  antiquo,  ut  Magnates^  caufas  pro- 
prias  invicem  ailegarent.  (p) 

There  was  this  difference,  however,  be- 
tween independent  States  and  the  fubordinate 
Sovereigns  ;  that  the  former  had  no  common 
Tribunal  to  appeal  to,  and  could  only  decide 

(p)  Hoveden.  P.  74.J. 

by 
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by  the  fword ;  while  the  latter,  on  the  con- 
trary, could  appeal,  if  they  pleafed,  to  their 
Lord  Paramount ;  and  things  were  then  de- 
cided by  the  judgment  of  their  Peers.  Their 
pub'ic  maxims  alfo  among  one  another  would, 
no  doubt,  take  their  chara&er  from  the  ge- 
neral Laws  of  their  particular  Nation  ;  and  as 
Europe  confifted  of  a  certain  clafs  of  Nations, 
infulated  with  refpedt  to  the  reft  of  the  world  ; 
fo  the  petty  Sovereigns  that  compofed  any 
particular  State,  may  be  faid  to  have  formed 
a  diftinft  clafs,  with  refpeft  to  the  reft  of 
Europe. 

The  accurate  Beaumancir^  and  the  elaborate 
Du  Cange,  have  detailed  the  particular  cuftoms 
attendant  upon  the  private  wars  of  the  French 
Barons,  in  a  manner  that  throws  great  light 
upon  the  fubjed: ;  and  they  will  be  our 
guides  in  much  that  we  fhall  have  occafion  to 
obferve  relating  to  them.  And  firft,  with  re- 
fpe£t  to  the  caufes  for  War. 

Thefe  could  only  be  fuch  crimes  as  would 
have  been  punifhed  with  death  had  the  in- 
jured party  appealed  to  the  civil  tribunals, 
are  what  Beaumanoir  calls  "  Vilains  mefaits," 

and 
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and  were  always  fome  flagrant  breach  of  the 
Law,  as  Murder,  Adultery,  or  Treafon.   (q) 

When  any  of  thefe  crimes  had  been  per- 
petrated, war  was  inftantly  made  by  the  fa- 
mily injured  againft  that  which  had  done  the 
injury ;  for  on  thefe  occafions  they  were 
governed  by  the  fpirit  of  the  old  Faid^e.  All 
the  relations,  therefore,  of  the  injured  perfon 
were  bound  to  join  themfelves  to  his  flandard  ; 
and  every  one  of  them  not  only  had  a  right, 
but  was  under  obligation  to  attack  the  pof- 
feffions  and  the  perfons  of  every  one  of  the 
hoftile  family.  The  obligation  indeed  was  fo 
ftrong,  that,  upon  a  refufal  to  comply,  men 
were  actually  obliged  to  renounce  their  re- 
lationfhip,  and  with  it  all  their  rights  of  fuc- 
ceflion  to  family  property,  in  a  folemn  and 
public  manner,  often  taken  notice  of  by  the 
Salic  Laws,  (r) 

But  as  Relationfhip  was  thus  made  to 
confer  the  molt  important  rights,  and  to  fub- 

(q)  Coutumes  de  Beauvais.  par  Beaumanolr.  Ch.  59.— 
Du  Cange.  DifTert.  fur  la  vie  de  St-  Louis,  par  Joinville.  20. 

(r)  Velly.  Hift.  de  Fr.  3.  115.  Henault  ub.  fup.  &  tit. 
63  of  the  Leg.  Sal. 

je<3 
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ject  a  perfon  to  very  cruel  duties,  it  be* 
came  neceflary  to  define  with  accuracy  how 
far  it  fhould  extend,  fo  as  to  be  brought 
within  the  meaning  of  the  Law  :  and  it  was 
determined  at  firfl,  that  beyond  the  feventh 
degree  of  affinity,  and  afterwards,  beyond  the 
fourth,  where  the  Laws  of  the  Church  per- 
mitted marriages  to  commence,  any  one  who 
chofe  to  ftand  neuter,  was  not  bound  to  take 
part  with  his  family.  If  therefore,  prompted 
by  affection,  or  a  warlike  fpirit,  he  ftill  chofe  to 
fly  to  arms,  he  was  then  confidered  as  a  prin- 
cipal, and  as  fuch,  was  obliged  alfo  to  declare 
war  in  form  ;  (s)  fo  that  it  fhould  feem,  thofe 
who  were  within  the  degrees  of  affinity  were 
not  bound  to  comply  with  this  ceremony  after 
it  had  once  been  gone  through,  by  the  perfon 
who  aded  as  principal,  (t) 

Such  principal  was  called  "Chevetaigne," 
or  "  Quievetaine,"  evidently  the  radix  of 

(s)  Du  Cange.  up  fup. 

(/)  Coutum.  de  Beauv.  C.  59.  Du  Cange.  DifTert.  29. 
fur  Joinville.  p.  333.  Thefe  are  circumftances  diffidently  re- 
markable, but  which  either  efcaped  the  notice,  or  did  not 
fall  within  the  fubjecl,  of  Dr.  Robertfon.  Introduce,  to 
Ch.5. 

the 
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the  Englifh  word  Chieftain,  and  fignified 
a  perfon  who,  to  revenge  an  injury  done  to 
his  family,  declared  war  againft  the  of- 
fender, (u)  The  forms  of  that  declaration 
were  folemn  and  worthy  of  imitation ;  they 
admitted  alfo  of  fo  many  modifications,  that 
a  thorough  knowledge  of  them  muft  have 
conftituted  no  inconfiderable  part  of  the  juris- 
prudence of  the  times.  They  feem,  how- 
ever, to  have  been  arranged  under  the  two 
divifions  of  Deeds  and  Words. 

War  was  declared  by  Deed,  when  it 
arofe  on  the  fudden,  "  Quant  caudes  mellees 
"  four  dent  entre  Gentixhommes  d*une  part  et 
"  a"  autre ;"  (x)  and  in  this  cafe,  all  thofe  who  N 
were  prefent,  were  obliged  to  take  part  in  it, 
according  to  the  fide  to  which  they  were  at- 
tached, (y)  It  was  declared  by  Words  when 
the  principals  fent  defiances  to  one  another. 
"  Quant  li  un  manece  V  autre  a  fere  vilionie*  ou 
"  anjude  de  fon  cors"  There  was,  however, 
a  very  material  diftindYion  between  the  con- 
duct of  the  Relations,  and  that  of  the  Princi- 

(«)  Beauman.  lb. 

(x)  lb.  Id. 

(j)  Du  Cange.  333, 

pafc; 
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pals ;  for  the  latter,  being  fuppofed  to  under-* 
{land  one  another's  caufes  for  complaint,  might 
enter  upon  the  war  immediately  after  the  de- 
claration ;  while  the  former,  who  might  live 
at  a  diftance,  or  might  not  be  acquainted  with 
the  procedure,  were  allowed  forty  days  to 
prepare  themfelves,  unlefs  they  happened  to 
be  actually  on  the  fpot  when  the  quarrel 
broke  out ;  and  this  regulation  was  made  by 
Philip  the  Hardy,  according  to  Beauma- 
noir,  (or  Saint  Lewis,  according  to  Du 
Cange),  (z)  as  the  means  of  abolifhing  by 
degrees  the  whole  of  the  practice  in  queftion. 
In  Germany  alfo,  by  what  was  called  the  Land- 
friede,  or  Peace  of  the  Empire,  a  (regulation  of 
Frederick  I.  confirmed  by  the  Golden  Bull,) 
a  Baron  going  to  war,  was  obliged  to  declare 
himfelf  an  Enemy,  and  give  three  days  notice 
to  his  adverfary.  [a) 

From  this  duty  in  the  family  to  make 
common  caufe,  it  followed,  that  if  two 
Brothers  made  war  upon  one  another,  the 
Law  by  which   they   were    bound  to    aflift 


(z)  Du  Cange.  334. 

(a)  Putter.  L.  2.  C.  10.  Golden  Bull.  Ch.  17,  DeDif* 
fidationibus.  ap.  Du  Mont. 

could 
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Could  not  take  place,  the  family  being 
equally  related  to  them  both,  a  cafe  which 
was  altered  if  the  Brothers  were  only 
uterine,  (b) 

It  is  needlefs  to  obferve,  while  treating  of 
the  effects  of  the  Feudal  Syftem,  that  all  the 
Vajjals  of  the  Lord  fupported  him  in  the  wan 
What,  however,  was  rather  remarkable,  and 
can  only  be  explained  by  the  peculiar  nature 
of  that  fyftem,  they  could  not  be  attacked  ex* 
cept  while  in  arms,  and  on  actual  duty.  As 
foon  as  they  had  returned  home,  upon  the 
conclufion  of  their  campaign,  though  the  war 
might  continue  between  the  principals*  they 
ceafed  to  be  parties ;  having  barely  performed 
the  regular  fervice  required  of  them  by  the 
Feudal  Law.  [c] 

The  rights  of  the  Individuals  of  the  family 
were  no  lefs  important  when  the  difference 

(b)  Beaum*  ut  flip.  Du  Cange.  p.  333. 

(c)  Beauman©ir,  Ch.  59.  It  is  extraordinary  that  Dr. 
Robertfon,  whofe  accuracy  and  obfervation  upon  this  fub- 
ject  no  one  can  queftion,  with  Beaumanoir  before  him, 
has  alfo  neglected  this  circumftance,  the  importance  of 
which  as  to  the  Law  of  Nations  muft  be  evident. 

Vol,  I.  A  a  came 
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came  to  be  terminated,  than  they  had  been  on 
the  breaking  out  of  the  war.  They  were  all 
to  be  confulted,  and  all  of  them  had  a  right  to 
put  a  negative  on  the  negotiation.  This  ne- 
gative, however,  was  not  binding  upon  thofe 
who  were  tired  of  the  quarrel,  and  were 
willing  to  make  peace ;  and  in  that  cafe 
therefore  the  perfons  concerned,  aflumed  new 
fituations.  He,  who  perhaps  had  been  the 
original  Quievetaine,  retired  from  the 
war ;  and  he,  who  had  only  engaged  as 
auxiliary,  was  left  as  principal ;  nor  were  any 
of  his  family,  not  even  the  perfon  whofe  in- 
jury had  been  the  caufe  of  the  feud,  bound  to 
affift  him.  But  that  it  might  be  underftood 
what  was  the  precife  fituation  of  the  parties, 
new  declarations  were  to  be  made,  in  which 
It  was  known  who  were  to  be  confidered  as 
friends,  and  who  were  to  remain  as  enemies  ; 
and  if  without  fuch  declaration  any  acT:  of 
hoftility  was  committed,  the  perpetrator  was 
guilty  of  a  kind  of  treafon,  fpaix  brifee)  and 
might  be  punifhed  with  a  halter,  (d) 

There 

{d)  Beauman,  Pa.  301:,  et  infra.  The  Prefident  Henault 
feems  to  have  loft  fight  of  his  ufual  accuracy  in  throwing 
the  rights  of  Private  War  arid  of  the  Duel  together.    Im- 

iTjediatel/ 
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There  were  three  modes  of  terminating  thefe 
differences,  according  as  the  parties  could 
agree. — I.  By  making  a  regular  treaty  of 
peace. — II.  By  taking  bonds  of  affurance  from 
one  another,  to  fufpend  hoftilities,  and  abide 
the  decifion  of  a  fuperiour  Lord. — III.  By 
fmgle  combat. 

The  firft,  as  it  was  not  peculiar  to  the 
Feudal  Syjlem^  need  not  be  taken  notice  of  here. 
By  the  fecond,  either  party,  (and  generally,  as 
was  natural,  that  which  was  the  weakeft) 
might  fummon  his  adverfary  to  the  Lord's 
Court,  and  oblige  him  to  give  bond  that  he 
would  not  moleft  him  farther,  either  in  his 
perfon,  in  his  family,  or  his  goods,  but  bring 
the  difference  regularly  before  the  Jurifdi&ion 
of  the  Court.     In  order  to  underftand  this 

mediately  after  defcanting  upon  the  mifchiefs  of  private  war, 
he  fays,  "Cependant  ces  combats  eurent  befoin  depuis  de  la 
u  permiffion  expreffe  du  Prince ;  en  forte  que  c'etoit  une 
"  crime  de  leze  majefle  de  fe  donner  Camp  et  Jour,"  &c. 
(Rem  fur  la  2nde  race^) 

This  and  what  follows  evidently  have  reference  to  the 
Laws  of  Single  Combat,  which  was  a  mode  of  legal  trial, 
and  had  no  connection  with  the  right  of  Private  War,  a 
right  enjoyed  as  a  privilege  of  the  Fief,  and  in  fpite  of  the 
authority  of  the  Sovereign. 

A  a  2  the 
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the  better,  it  muft  be  remembered,  that  al- 
though two  Barons,  having  the  right  of  wai^ 
might,  and  generally  did,  fly  to  arms  upon 
every  quarrel,  yet  this  did  not  deftroy  the 
power  of  civil  tribunals.  Though  much 
neglected,  they  were  ftill  open,  and  when  ap- 
pealed to,  did  juftice  in  the  manner  they  befl 
wrere  able.  None,  however,  but  the  Courts 
which  poflefled  the  privilege  of  what  was 
called  the  High  Justice,  in  other  words* 
the  power  of  life  and  death,  could  take  cogni- 
zance of  thefe  difputes  ;  the  reafon  for  which 
will  be  obvious  when  it  is  recollected  that 
none  but  crimes  which  in  the  event  of  con- 
viction could  be  punifhed  capitally,  were  the 
fair  and  legal  caufes  for  war  during  that 
time,  (e)  We  may  imagine,  however,  the  little 

(e)  Vide  fupra.  Dn  Robertfon,  in  his  Note  X,  Sec.  I. 
Introd.  to  Ch.  5.  in  which  abundance  of  learning  is  dis- 
played, has  been  fomewhat  inaccurate,  or  rather  not  ample 
enough  in  his  account  of  this  matter.  He  contents  himfelf 
with  faying  that  Bonds  were  granted  voluntarily,  or  exacted 
by  the  Magi  ft  rate,  to  abftain  from  hoftilities,  and  that  after- 
wards, if  any  were  committed,  the  penalty  of  Treafon  was 
incurred.  He  makes  no  mention  at  all  of  the  trial  of  the 
original  difference  before  the  Civil  Courts^  the  very  caufe, 
probably,  why  it  fhould  then  be  confidered  as  Treafon. 

efficacy 
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efficacy  of  this  mode  of  terminating  differences, 
when  the  ftrongeft  party  was  often  fuperiour, 
not  only  to  his  Adverfary,  but  to  the  Judge 
himfelf ;  for  it  depended  upon  the  accidents 
of  power  or  firmnefs  in  the  Lord,  whether 
fubftantial  Juftice  could  ever  be  done.  So 
late  as  the  year  1224,  Fowkes  de  Breaute, 
having  thirty-five  verdi&s  of  difleifin  paft 
againft  him,  fet  the  King's  Judges  themfelves 
at  defiance,  and  nimis  inconfulte  agens,  to  ufe 
Matthew  Paris'  expreflion,  bound  them  in 
chains,  threw  them  into  Bedford  Caftle,  and 
confined  them  in  the  Dungeon ;  nor  could 
he  be  punifhed  according  to  his  merits ;  for 
though  his  Brothers  and  others  who  afiifted 
him,  to  the  number  of  twenty-four,  were 
hanged,  he  himfelf  efcaped  with  the  milder 
punifhment  of  exile.  {/) 

The  third  mode  of  terminating  a  private 
war,  was  by  Duel,  the  nature  of  which,  is 
too  well  known  to  need  any  particular  dif- 
cuffion.  We  may  obferve,  however,  that  al- 
though Beaumanoir  has  confidered  it  as  a 
feparate  mode,  it  rather  feems  to  have  been 

(/)  M.  Par.  320. 

A  a  j  the 
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the  confequence  of  the  laft,  namely,  the  Ap- 
peal to  the  Lord's  Court ;  the  Reader  not 
being  to  be  told,  that  even  before  the  regular 
Jurifdiction,  the  Duel  was  often  the  very- 
mode  of  the  trial. 

Such  is  the  account  of  the  maxims  of 
Private  War,  as  it  prevailed  among  the  Barons 
of  France ;  and  which,  according  to  the 
Syftem  we  purfue,  may  be  not  unreafonably 
confidered  as  a  part  of  the  Law  of  Nations  in 
this  time, 

But  France,  the  fairefl,  and  moft  extenfive 
country  of  the  Chriftian  World ;  the  Parent 
of  fo  many  Colonies,  and  even  of  King- 
doms, (g)  could  not  fail  to  have  much  in- 
fluence upon  the  maxims  and  manners  of 
other  Nations,  and  it  may  therefore  be  not 
unfairly  fuppofed,  that  much  of  the  genius 
and  fpirit  of  thefe  Laws,  pervaded  the  Feudal 
Polity  in  other  parts  of  Europe. 


(g)  Of  Sicily,  of  Naples,  of  Jerufalem,  of  Flanders,  at 
one  time  of  the  whole  Greek  Empire,  and  in  fome  meafure 
pf  England,     See  the  Hiftories. 


In 
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In  Germany,  Private  War  raged  with 
univerfal  violence ;  and  from  the  elective 
conftitution  of  the  Empire,  the  confequent 
weaknefs  of  the  Government,  and  the  cir- 
cumftance  that  the  Papal  thunders  were  firft 
directed  into  that  quarter,  no  efforts  of  the 
Sovereign  could  put  an  end  to  it  till  the 
very  end  of  the  fifteenth  Century,  when  the 
erection  and  firm  fupport  of  the  Imperial 
Chamber,  habituated  men  to  a  more  regular 
courfe  of  Juftice.  (h)  Even  fo  late  as  the 
beginning  of  the  fourteenth  Century,  the  dis- 
orders of  that  Country  rofe  to  fuch  a  height, 
that  fixty  cities  of  the  Rhine,  together  with 
the  three  Ecclefiaftical  Electors,  the  Prince 
Palatine,  and  the  Duke  of  Bavaria,  were 
obliged  to  aflbciate  together  to  defend  them- 
felves  againft  the  Protectors  and  Relations  of 
Robbers,  on  the  highway,  who  might  ufe  their 
right  of  war  to  avenge  their  deaths,  (/)  Among 
other  caufes  for  this,  there  is  perhaps  none 
ftronger,  or  which  demonftrates  the  vices  of 
an  elective  Government  with  greater  force, 

(h)  Pfeffel.  fub.  ann.  1495. 

(/)  KeifT.  1.  152.  Pfeffel,  1.  416.  the  Deed  is  in  Du 
Mont.  Corps  Dip.  1, 

A^4  than 
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than  the  little  intereft  which  the  Emperors 
themfelves  had  to  fupport  the  fupreme  au«* 
thority.  As  they  knew  that  every  advance 
to  good  order  would  weaken  the  power  of 
their  families,  in  cafe  they  did  not  fucceed  to 
the  throne,  they  were  the  lefs  concerned  to 
attempt,  what  all  the  other  crowned  heads  in 
Europe  were  perpetually  endeavouring  to 
effe&uate.  Hence  the  ftrong  circumftance, 
that  the  Princes  of  the  rmpire,  who  were 
originally  nothing  more  than  the  other  Barons 
of  Europe,  have  continued  Sovereigns  to  this 
day,  and  may  exercife  the  fame  right  of  war- 
ijn  common  with  all  other  Sovereigns  (k). 

In  Italy,  which  was  at  a  ftill  greater  diftance 
from  the  feat  of  Government,  the  Emperor 
loft  his  power  fooner.  The  original  VafTals 
of  Charlemagne  and  Otho,  not  only 
aiTerted  the  privilege  of  Private  War  as  a 
feudal  right,  but  became,  and  are  ftill,  more 
independent  of  their  Chief,  than  their  fellow 
Sovereigns  in  Germany;  and  this  was  one  of 
the  reafons  why  the  Kings  of  France  allowed 

them 

(k)  Even  the  Lanfriede,  or  Public  Peace,  a  fundamental 
-constitution  of  the  Emperor  Frederick  I.  for  the  prefervation 
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them  to  clothe  their  Foreign  Minifters  with 
the  full  reprefentative  character  of  AmbaJJador9 
which  they  often  denied  to  the  Electors.  (/) 

In  Spain,  where  revenge  is  almoft  a  point 
of  honour,  and  forms  part  of  the  national 
character,  the  right  in  queftion  may  be  fup- 
pofed  to  have  been  carried  to  its  height ;  and 
its  abolition  was  alfo  proportionably  later ; 
the  regulations  for  this  purpofe  having  been 
ineffectual  till  the  time  of  Charges  V.  in 
the  year  15 19.  {m) 

The  hiftory  of  the  northern  kingdoms,  is 
for  many  a  century  the  hiftory  of  anarchy 
and  murder;  and  Private  War  flourifhed 
there  but  too  long.  In  Sweden,  it  is  remark- 
able, that  it  was  the  Clergy  who  laft  pofleffed 
the  means  of  it,  and  fo  late  as  the  reign  of 
Gustavus   Ericsen,  an  act  of  the  ftates 

of  the  tranquillity  of  the  Empire ;  while  it  threatened  Rob- 
bers and  Incendiaries  with  the  Ban,  referved  to  every  oae 
a  right  to  do  juftice  to  himfelf,  provided  he  gave  three  days. 
notice  to  his  Adverfary. 

Putter.  B.  2.  Ch.  10,     Vide  Sup. 

{/)  See  Wicquefort  de  PAmbafTad. 
(m)  Robertfon.  Introd.  Ch.  V.  Note  X, 

wast 
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was  neceflary  to  veft  in  the  King  the  pofiefiion 
of  their  numerous- Caftles.  (n) 

But  of  all  the  Nations  of  Europe,  perhaps 
without  the  exception  of  Poland,  this  remark- 
able right    exifted    longeft   in  the    northern 
parts  of  Great  Britain.  A  Highland  Chief 
was  always  formidable,  even  to  his  Sovereign, 
as  well  as  to  his  Neighbours,  and  his  power 
and  name  have  been  dreaded  in  the  extremity 
of  the   fouth. — Nor   was   it  till   late   in  the 
prefent  century,  and  that  in  confequence  of 
the  influence   of  the   Pretender   in   Scotland^ 
that  they  received    their  final    blow.      The 
feverity   and   language   of  the   different  acla 
that  have  pafled    againft  them,   befpeak,  in 
firong  terms,  the   manners  and  cuftoms  of 
this  warlike  people,  (o) 

In 

(n)  Mod.Un.  Hift,  29.  378.    Erickfon  died  in  1566. 

(&)  By  1  Geo.  I,  Cap.  56,  the  being  found  pofleffed  of 
Arms  in  the  Highlands,  for  the  fecond  offence,  was  punifhed 
with  lev  en  years  tranfportation ;  and  only  men  of  400 
pounds  Scots,  revenue,  could  keep  two  firelocks.  Nothing 
is  more  characleriftic  of  the  fpirit  of  private  war  than  the 
Infeription  mentioned  by  Johnfon,  (Tour  to  the  Hebrid, 
the  account  of  Col.)  upon  an  old  Caftle  in  Scotland,  "  If 
u  any  man  of  the  Clan  of  Maclonich  fliall  appear  before 

«  this 
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In  this  univerfality  of  independence  in  the 
Barons  of  Europe,  we  may  imagine  that  the 
Englifh  were  not  without  their  fhare ;  and 
accordingly  the  right  in  queftion  was  trans- 
mitted to  them  from  the  Saxons,  and  but  too 
often  exercifed.  They  maintained  Courts  of 
their  own,  and  officers  whofe  characters  be- 
fpoke  the  parade  of  royalty  under  the  names 
of  Conftable,  Marefchal,  Judiciary,  Senefchal, 
and  Chancellor,  (p) 

The  families  of  Northumberland,  Glou- 
cefter,  Warrenne,  and  Warwick,  are  illuftrious 
for  this  fort  of  power,  and  of  the  latter,  he 
who  was  known  by  the  name  of  King  Maker, 
was  alone  fuppofed  to  fupport  30,000  retainers 
at  his  different  Manours  and  Caftles.— We 
have  a  further  ftrong  inftance  of  his  power, 
and  the  fpirit  and  fovereignty  affumed  by  the 
feudal  Lords,  in  the  Memoirs  of  Commines. 
Warwick  was  Governor  of  Calais,  and  the 
town  feemed  little  to  confider  who  poffeffed 
the  throne  of  England,  but  rather  looked  to 

"  this  Caftle,  though  he  come  at  midnight,  with  a  man's 
"  head  in  his  hand,  he  mail  there  find  fafety  and  protection 
**  againft  all  but  the  King." 
(p)  Hume's  Appendix  II. 

him 
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him  as  their  Sovereign.  When,  therefore, 
Commines  was  fent  there  from  the  Duke  of 
Burgundy,  he  found  the  whole  Garrifon  in 
his  Livery,  and  as  a  compliment  had  the 
Apartment  affigned  for  him,  decorated  with 
white  Crofles  (the  Arms  of  France)  and  rhimes, 
importing  that  the  King  of  France  and the  Earl 
ef  Warwick  were  good  friends,  (q) 

Pr.  Robertfon,  however,  obferves,  that  the 
mention  of  Private  War,  in  England,  is  more 
rare  than  in  other  countries ;  (r)  poflibly 
owing  to  the  caufe  he  affigns  of  the  fuperiour 
vigour  of  the  Norman  Kings,  The  fact  is 
certain,  that  though  many  of  the  Barons  rofe 
to  a  great  height  of  power,  there  were  in 
England  none  of  thofe  immenfe  fiefs  which 
in  France,  Germany,  and  Italy,  fplit  the 
monarchy  into  fragments,  {s)  nor  was  the  un- 

{q)  Commines,  L,.  3.  Ch.  6, 

(r)  Note  X.  Introd.  to  Ch.  5. 

(s)  Henry,  the  Lion  of  Saxony,  extended  his  territories 
from  the  Adriatic  to  the  Baltic,  and  poiTefled  Saxony, 
Bavaria,  and  Weftphalia.  Heneault  1180.  PufFend.  In- 
trod. 3.  271.  Putter.  2.  io. 

The  great  fiefs  of  Normandy,  Acqultaine,  Bretagne^ 
and  above  all,  Burgundy,  were  able  at  any  time  to  fhake 
the  whole  Monarchy  of  France, 

wife 
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Wife  policy  purfued,  which  divides  the  faireft 
portions  of  the  Kingdom  into  Apanages  for 
the  children  of  the  blood  royal,  a  meafure 
fo  long  deftru&ive  to  the  Intereft  of  other 
Countries,  (t) 

We  find  then  the  right  of  Private  War 
univerfal  throughout  Europe,  during  the 
height  of  the  Feudal  Syftem ;  nor  were  Ec- 
clefiaftics  lefs  eminent  for  the  exercife  of  it 
than  the  Laity.  The  Clergy  were  poffefled 
of  Baronies  in  right  of  their  Churches,  and 
were  often  perfonally  engaged  in  the  duties 
wrhich    they   impofed.  (u)      As    the   facred 

(t)  Lancafter  and  Chefter  were  the  only  Counties  Pa- 
latine which  emanated  from  the  Crown,  and  were  very 
quickly  refumed. 

(u)  The  Bifhop  of  Beauvais  was  taken  in  Arms  by 
Richard  I.  of  England.  Upon  being  claimed  by  the  Pope, 
the  King  fent  his  Holinefs  the  bloody  Coat  of  Mail  of  the 
Prelate,  and  replied  in  the  language  of  Jacob's  Sons,  "  This 
cc  have  we  found.  Know  now  whether  it  be  thy  Son's 
"  Coat  or  no."  Upon  which  the  Pope  is  faid  to  have 
anfwered,  that  as  he  was  rather  the  Soldier  of  Mars  than 
the  Servant  of  Chrift,  he  fhould  be  confidered  as  fuch,  and 
ranfomed  at  the  King's  will.     Holinfhed.  R.  1. 

The  Bifhop  of  Cambray  again,'  on  the  other  fide,  was 
taken  by  Philip  Auguftus,  and  the  two  Prelates  regularly 
exchanged. 

chara&er. 
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chara&er,  however,  exempted  them,  if  they* 
pleafed,  and  at  any  rate  was  inconfiftent  with 
a  martial  one,  even  in  a  martial  age,  the 
Officer  charged  with  the  management  of  their 
Temporalities,  fucceeded  to  this  part  of  them 
alfo,  and  was  called  Vidame,  or  Vice  Do- 
minus.  Like  the  Vifcount,  he  foon  con- 
verted his  office  into  a  fee,  and  by  becoming 
the  vaflal  of  the  Bifhop,  or  Monaftery,  exer- 
cifed  the  right  in  his  own  name,  (y) 

Having  thus  given  fomewhat  at  large  the 
hiftory  of  Private  War,  modified  by  the  Feudal 
Syftem,aspart  of  theLaw  of  Nations  during  the 
earlier  periods,  it  would  not  be  at  all  irrelevant 

(v)  Hence  Vidame  became  a  Seignory  or  Lordfhip, 
and  was  very  lately  attributed  to  feveral  French  Noble- 
men; as  the  Vidames  of  Chartres,  of  Amiens,  &c.  who 
held  their  lands  of  the  Bifhops  of  thofe  places.  See  Paf* 
quier  Recherches  de  la  France,  8*  5.  Du  Cange.  voc* 
Advocatus.  Du  Mont.  1.  93.  &  Diflert.  24.  fur  Join- 
Vine.  p.  331. 

The  famous  Thomas  a  Beckett,  when  Arch  Deacon  of 
Canterbury,  followed  Hen.  the  II.  in  an  expedition  to 
Tholoufe,  and  maintained,  at  his  own  charge,  4000 
ftipendiary  Soldiers,  and  1200  Knights,  the  latter  of  whom 
dined  every  day  at  his  own  Table. 

Lyttlet.  Hen,  II.  2.  i6r. 

to 
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to  our  fubjecT:,  If  we  went  as  largely  into  the 
means  by  which  the  cuftom  was  abrogated ; 
and  as  every  work  fhould  be  as  complete 
within  itfelf  as  pofTible,  we  might  be  juftified 
in  laying  it  before  the  reader. 

As  however  many  of  thofe  means  took  their 
rife  from  the  influence  of  Christianity, 
which  we  intend  to  treat  of  feparately,  and  as 
the  outlines  of  them  have  already  been  traced 
with  much  ability  by  Dr.  Robertfon,  we  fhall 
content  ourfelves  with  referring  to  him,  (x) 
and  referve  what  we  have  to  fay  upon  it  for 
another  Chapter. 


The  next  great  feature  of  the  Law  of 
Nations  which  the  Feudal  Syflem  produced, 
is  that  remarkable  and  intimate  connection  ; 
that  conftant  pretence,  and  indeed,  right  to 
interfere  with  one  another,  which  the  ftates 
of  Europe  mutually  afTumed  in  confequence 
of  the  divifions  and  fubdivifions  into  which 
they  had  fallen.  The  creation  of  Fiefs  and 
Arriere  Fiefs,   over  almoft  all  the   Weftern, 

(x)  Note  X.  Introd,  to  Ch,  V. 

5  countries, 
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countries,  prefent  to  us  a  picture  of  a  few' 
Lords  Paramount,  of  fmall  real  power,  but 
great  pretenfions  5  pretenfions  which  were 
multiplied,  and  whofe  intricacy  and  mifchiefs 
were  infinitely  extended,  when  the  larger 
fiefs  came  to  be  portioned  out,  as  they  were, 
into  ten  thoufand  petty  Sovereignties,  lub- 
ordinate  to  mediate,  as  well  as  immediate 
Lords.  By  this  well  known,  but  intricate 
fyftem,  there  was  fcarce  a  ftate  then  in  exift> 
ence,  which  could  take  any  public  meafure,' 
without  more  or  lefs  involving  the  right  and 
intereft  of  fome  other  ftate,  of  which,  without 
this  fyftem,  it  would  have  been  wholly  in-* 
dependent. — The  common  rights  of  mankind 
were  invaded  by  it,  and  perfons  poflefling 
particular,  countries,  even  though  by  a  royal 
title,  could  not  acquire  certain  other  countries 
at  the  fame  time,  without  a  breach  of  Law. 
It  was  thus  that,  from  the  time  of  the 
Emperor  Frederick  the  Second,  who, 
as  King  of  Sicily,  became  the  Vaflal  of 
the  Pope,  no  King  of  that  country  was  al- 
lowed to  afpire  to  the  Empire ;  or,  i?  he  did, 
he  was  obliged  to  renounce  his  kingdom  ;  ( y) 

(y)     Burigny  Hift.  de  Sicile  2.  25* 

a  a  conftitution 
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a  conftitution  which  three  centuries  after- 
wards, was  forcibly  pleaded  by  Francis  I.  of 
France,  againft  Charles  V.  in  their  celebrated 
conteft  for  the  imperial  dignity,  in  which 
perhaps  we  may  difcover  the  firft  traces  of 
that  famous  European  fyftem,  called  the  Balance 
of  Power.  (2)  We  have  feen  the  fame  fort 
of  renunciations  in  modern  times,  but  they 
have  been  by  exprefs  conventions,  and  in 
the  Spirit  of  that  remarkable  policy  ;  thefe 
constitutions,  on  the  other  hand,  formed 
a  fundamental  law  of  the  two  countries,  and 
were  rather  in  the  fpirit  of  the,  feudal  cufloms, 
which  authorized  the  Pope,  the  fuperiour 
Lord  of  Sicily,  to  prevent  his  hereditary 
Enemy,  the  Emperor,  from  aggrandizing  him- 
felf  in  Countries,  fo  near  him. 

A  VafTal  could  not  even  marry  without 
the  confent  of  his  Lord,  left  the  inheritance 
might  that  way  pafs  to  his  enemy,  of  which, 
among  a  variety  of  examples,  there  is  an 
eminent  one  furnifhed  by  the  reign  of  Saint 
Lewis.  The  Count  of  Ponthieu  had  agreed 
to   marry  the  eldeft   of  his  four  daughters, 

(%)  Guicciard.  fub.  an.  1 5 19. 

Vol.  I.  B  b  and 
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and  his  principal  heirefs,,  to  Henry  III.  of 
England  ;  the  parties  had  been  betrothed,  the 
young  Counters  had  already  been  efpoufed  by 
proxy,  by  the  Bifhop  of  Carlifle^  and  the  Pope 
himfelf  had  guarantied  the  alliance.  But 
notwithftanding  the  affair  had  gone  fuch 
lengths,  the  King  of  France,  as  fuperiour 
Lord  of  Po?tthieu,  interfered  upon  the  ground 
of  the  feudal  law,  and  fpoke  in?  fo  high  a 
tone  (a)  that  neither  his  vaffal,  nor  Henry  ^ 
thought  proper  to  go  through  with  the  treaty* 
Upon  the  fame  principles  it  was  fairly  im- 
puted as  a  caufe  of  complaint  to  Charles,  the 
Faft  Duke  of  Burgundy,  that  he  had  married 
the  Siller  of  the  King  of  England,  the  enemy 
of  France,  of  which  he  held.  [6)  When  we 
conlider  the  immenfe  power,  and  the  in- 
dependent Sovereignty  of  the  Duke  of  Bur- 
gundy, in  all  other  refpe&s,  (one  of  the 
greateft  then  known,)  we  muft  be  forcibly 
impreffed  with  the  effect  of  fuch  cuftoms. 

It  is  remarkable,  that  there  was  no 
Monarch  in  Europe,  who,  in  the  earlier 
a'ges,    enjoyed    abfolute    independence,    and 

(a)  Velly.  2.  348,  (b)  Comminea. 

$  :  did 
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did  not  owe  fealty  to  others  for  fome  part  of 
his  dominions.  For  though  there  might  be 
many  Lords  Paramount,  in  refpect  to  the 
greater  part  of  their  territories,  yet  they  mu- 
tually did  homage  to  one  another  for  other 
parts  of  them. — Thus,  Scotland  owed  homage 
to  England,  for  Cumberland,  and  Hunting- 
don ;  England  to  France,  for  Aquitaine  and 
Normandy ;  France  to  the  Pope,  and  the 
Empire,  for  Naples  and  Milan  ;  the  Emperors 
to  the  Empire,  for  their  hereditary  poffeffions  ; 
the  King  of  Spain  to  the  Pope,  for  Sicily  and 
Naples  ;  Sweden  to  Denmark,  Denmark  again 
to  the  Empire,  and  fo  on  through  an  endlefs 
circle.  The  form  of  this  homage  was  the 
raoft  abject  humiliation  that  freedom  could 
fubmit  to ;  or  that  pride  could  undergo. — 
The  poiTefTor  of  a  fief,  let  what  might  be  his 
power  in  other  parts,  was  bound  within  a 
year  after  poiTelTion,  to  appear  before  his 
Lord,  unarmed,  ungirt,  bareheaded,  kneeling, 
and  his  hands  held  in  a  fuppliant  manner, 
as  if  in  the  aft  of  adoration  y  between  the  hands 
of  the  fuperiour,  who  was  feated.  In  this 
pofture  he  was  obliged  to  repeat  the  following 
oath :  "  From  this  day  forth  to  my  laft,  i*  be- 
"  come  your  man^  of  life,  and  limb,  and  earthly 
B  b  2  "  honour ; 
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"  honour ;  I  will  be  true  and  faithful  to  you 
"and  yours."  {c) 

This  degrading  ceremony  was  continually 
brought  into  pra&ice,  and  is  well  defcribed 
in  the  cafe  of  Edward  III.  Summoned  to 
do  homage  to  Philip  of  Valois,  as  Duke 
of  Guienne,  that  Monarch  received  him  at 
Amiens,  at  the  head  of  all  the  nobility  of 
France,  preceded  by  the  Kings  of  Bohemia, 
Majorca,  and  Navarre.  As  foon  as  he  ap- 
proached the  throne,  the  Great  Chamberlain 
commanded  him  to  take  off  his  Crown^  his 
Sword,  and  his  Spurs,  and  to  fall  upon  his 
knees  on  a  cufhion  prepared  for  him ;  a  cere- 

(c)  Novus  quifque  in  haereditatem  feodalem  fucceflbr, 
tenetur  infra  annum  fe  domino  fiftere,  atque  Inermis, 
Dimnctus,  Nudus  Capite  et  provolutus  in  genua,  fuppli- 
cibus  item  manibus,  inter  fedentis  domini  manus  compre- 
hends, eum  (velut  adoraturus)  in  hunc  modum  alloqui. 
"  Devenio  homo  vefter  ab  hac  die  in  pofterum,  de  vita, 
"  de  membro,  et  de  terreno  honore  verus  et  fidelis  vobis 
«  ero,  &c.  &c." 

From  the  words  of  this  Oath,  Homo  vefter ',  Sir  Henry 
Spelman  derives  the  word  Homage,  and  not  from  OMAft 
juro,  as  fome  Critics  have  done. 

Spelm.  Glofs.  voc.  Homagiuin. 

See  alfo  Coke  Litt.  60. ■ 
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mony,  fays  Velly,  very  humiliating  for  a  foul 
fo  proud.  He  obeyed,  however,  though  it 
was  eafy  to  trace  on  his  countenance,  the 
marks  of  the  difguft  he  felt,  at  being  forced 
to  humble  himfelf  fo  low  before  fuch  il- 
luftrious  witneffes.  (d)  The  ceremony, 
had  continued  the  fame  for  above  four 
hundred  years  ;  and  we  muft  not  forget  while 
on  the  fubject,  the  famous  account  of  Rollo, 
the  proud  Conqueror  of  Normandy.  When 
Charles  the  Simple  granted  him  that  extenfive 
Dutchy  to  hold  in  fief,  he  was  called  upon, 
according  to  the  practice  of  the  times,  to  do 
homage  for  it.  They  had  infinite  pains  to 
perfuade  him  to  hold  his  hands  within  thofe 
of  the  King  ;  but  when  mention  was  made  of 
falling  upon  his  knees,  and  kiffing  his  foot, 
(for  fuch  was  the  practice  of  that  time,)  he 
fwore  that  he  would  never  bend  his  knee 
before  any  one.  It  was  agreed  that  one  of 
his  officers  fhould  do  it  for  him ;  and  whether 
from  aukwardnefs  or  defign,  in  lifting  up  the 
foot  to  kifs  it,  he  overturned  the  Monarch, 
before  whom  the  Law  had  thus  bound  him 
to  humble  himfelf.     The  ftyle  alfo  in  which 

{d )  Velly.  Hift.  de  Fr.  4.  398,  399. 

B  b  3  fubordinate 
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fubordinate  Sovereigns  were  fummoned  to  do 
this  homage,  was  equally  humiliating.  They 
were  commanded  "  to  lay  all  other  affairs 
"  afide,  and  be  with  their  Lord  wherever  he 
w  might  be  within  the  country,"  and  by  any 
day  he  chofe  to  appoint,  (e) 

But  while  Sovereigns  were  thus  fettered 
with  refpecl:  to  one  part  of  their  Dominions, 
they  might  be  in  a  ftate  of  the  moll  abfolute 
freedom  with  refpecl  to  all  the  reft ;  they  might 
indeed,  probably,  be  entitled  to  receive  the  fame 
fort  of  oaths  from  the  very  Lords  to  whom 
they  themfelves  had  fworn ;  the  whole  de- 
pending upon  the  various  tenures  of  their 
various  domains.  It  was  thus  that  the  Em- 
perors arid  the  Popes  were  for  fome  time 
fituated  ;  the  former  doing  homage  to  the 
latter  for  the  Kingdom  of  Sicily,  and  at  the 
fame  time  claiming  fuperiority  over  him  in 
right  of  the  Empire.  In  fuch  a  ftate  of 
things,  it  is  obvious  that  there  muft  have 
been  a  perpetual  oppofition  of  rights  and  pre- 
tenfions ;  and  as  the  ideas  of  men,  in  thofe 
days,  were  not  the  moft  perfpicuous,  and  the 

(* )  Rym.  2.  604, 

law. 
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law,  in  its  purity  and  simplicity,  was  feldom 
allowed  to  take  its  courfe,  even  in  points  that 
were  well  underftood,  we  muft  not  be  fur- 
prifed  to  find  much  confufion  in  the  daily 
practice  of  the  times.  Accordingly,  though  it 
often  might  happen  that  rights  were  afferted, 
and  hoftilities  commenced,  by  a  Lord  Para- 
mount as  fuch^  and  in  his  own  Dominions  ; 
yet  if  he  pofieflfed  other  dominions  in  vaf- 
foliage^  the  diftinclion  was  feldom,  if  ever, 
admitted.  Indeed,  as  the  vaffal  had  fworn  to 
defend  his  Lord  againft  all  enemies  whatfo- 
ever,  without  referring  to  any  particular  cafe, 
he  could  not  confidently  become  his  enemy 
himfelf,  even  though  it  mould  be  in  parts 
where  he  ceafed  to  be  a  vaffah  At  all  events, 
even  on  the  fuppofition  that  his  own  perfonal 
fervice  could  be  got  over,  and,  that  his 
own  immediate  vaffals  might  follow  his 
ftandard,  yet  one  part  of  his  Subjects  might 
then  be  perpetually  called  upon  to  fight  againft 
another  part  \  a  fituation  of  fuch  intricacy, 
and  which  demanded  fo  many  facrifices,  that 
we  muft  not  wonder  if  the  Sovereigns  of  that 
time  incurred  forfeitures,  and  were  often  fairly 
declared  Traitors^  for  doing  that  which,  in 
their  other  capacity,  they  were  legally  per- 
B  b  4  mitted 
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mitted  to  do.  Here,  therefore,  the  niceties  of 
the  feudal  law,  evidently  transferred  them- 
felves  into  the  Law  of  Nations,  and  begat  an 
endlefs  maze  of  trouble  and  confufion,  which 
brought  the  wars  of  thofe  times  almoft  always 
to  a  ftate  of  civil  war. 

Examples  of  the  above  obfervations  are  to 
be  found  in  every  page  of  the  hiftory  of 
the  earlier  ages,  and  perfonal  contefts  and 
hatred  among  Sovereigns,  the  confequence  of 
having  their  paflions  thus  called  forth,  were 
the  natural  refult  of  thefe  cuftoms.  To 
produce  them  were  almoft  endlefs,  and  to  the 
attentive  reader  of  hiftory,  unneceffary ;  thofe, 
however,  which  may  be  felected  in  proof  of 
the  points  touched  upon,  may  be  divided  into 
two  claffes  ;  namely,  thofe  which  concern  the 
intercourfe  between  fuperiour  and  vaffal,  on 
matters  immediately  arifing  between  them- 
felves ;  and  thofe  in  which  the  fuperiour 
interfered,  in  order  to  do  that  juftice,  and 
afford  that  defence  to  his  vaffals,  againft  one 
another,  which  he  wTas  bound  to  do  by  the 
fyftem  which  is  the  fubject  of  our  Com- 
mentary. 

The 
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The  latter  clafs  prefent  to  us  the  picture  of 
a  common  Court,  or  high  Tribunal,  in  which 
Sovereigns,  fueh  at  leaft  as  acknowledged  one 
head,  were  heard,  and  their  caufes  tried  by- 
other  Sovereigns  like  themfelves.  An  ad- 
mirable inftitution  !  which,  had  it  been  ad- 
miniftered,  or  could  it  have  been  preferved  to 
this  day,  in  all  its  purity,  would  have  often 
fpared  thofe  cruel  appeals  to  the  fword,  which 
have  fo  frequently  fwept  away  thoufands  from 
the  face  of  the  world. 

As  the  two  great  Kingdoms  of  France  and 
England  were  more  implicated  in  thefe  feudal 
difficulties  than  any  other,  from  the  immenfe 
fiefs  poffeiTed  by  the  latter  on  the  continent ; 
the  cafes  which  might  be  produced,  would 
naturally  be  moft  fought  for  in  the  hiftory  of 
their  tranfaclions,  even  if  we  were  not,  as 
we  are,  more  interefled  from  birth,  and  the 
better  means  of  information,  to  examine  them. 
I  (hall,  therefore,  in  the  following  examples, 
confine  myfelf  chiefly  to  the  old  ftory  of  the 
Plantagenets  and  Capetians. 

In  the  year  1200,  John,  King  of  England, 
was  declared  guilty  of  felony  and  parricide, 

by 
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by  the  Parliament  of  France,  for  the  murder 
of  his  Nephew,  Prince  Arthur ;  his  procefs 
was  regular  and  formal ;  he  .was  told  that 
whatever  might  be  the  fentence  it  would  be 
executed,  and,  upon  default,  was  convi5ledy 
attainted^  condemned  to  death^  and  declared  to 
have  forfeited  his  lands,  (f) 

In  this,  Philip  interfered  in  confequence 
of  appeal ->  there  was  no  quarrel  between  him 
and  John.  The  appeal,  however,  which 
brought  on  the  war,  was  from  others  as'  well 
as  from  the  kindred  of  Arthur. 

The  Story  of  that  unfortunate  Prince  is 
well  known;  the  injuries  of  Hugues  le 
Br un  are  not.  John,  being  at  Paris,  was 
invited  to  the  nuptials  of  that  Nobleman  with 
Ifabel  d'Angouleme,  and  was  fo  ftruck  with 
her  beauty,  that  he  carried  her  off  in  the  way 
to  the  church,  and  married  her  himfelf. — 
Hugues  flew  to  arms,  together  with  his  kin- 
dred, who  were  illuftrious  and  powerful,  but 
being  foiled  by  the  tyrant,  they  appealed  to 
Philip,  who  fummoned  him  before  his  Peers. 

(/)  Mat.  Par.  fub  an.  1202.     Velly.  2.  194. 

According 
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According  to  the  feudal  law  Phi  lip  was  right ; 
and  had  the  natural  courfe  of  things  taken 
place,  without  alteration  from  other  external 
circumftances,  it  fhould  feem  that  England 
ought  to  have  remained  neuter,  and  feen  its 
king  punifhed. — But  in  fwearing  allegiance, 
England  had  fworn  to  defend  him  againft  all 
enemies,  and  in  all  cafes  whatfoever,  and  it 
had  no  right  to  enquire  into  the  juftice  of 
Philip's  proceeding,  Here  then  is  an 
eminent  effect  of  the  feudal  fyftem  upon  the 
Law  of  Nations,  in  furnifhing  caufes  for  war. 
The  hoftilities  in  which  the  two  nations  were 
thus  involved,  lafted  fifty-fix  years,  [f) 

In  the  reign  of  Henry  III.  the  vifcount 
of  Beam,  a  vafTal  of  France,  having  a  dis- 
pute with  Henry,  as  Duke  of  Guienne,  about 
the  property  of  certain  Caftles,  threatens  to 
complain  of  him  to  the  king  of  France  as  his 
fuperiour  lord. 

The  form  of  Summons  to  the  Kings  of 
England  to  do  their  homage,  was  conftantly 
regulated,    and  Philip  the  Hardy,    pofTeffed 

(/)  The  ftory  of  Hugues  le  Brun,  is  in  Velly,  2. 192. 
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fuch  power  in  Guienne,  that  he  even  built 
cities  there,  and  of  his  own  authority  abo- 
limed,  at  the  requeft  of  the  Englifh  them- 
felves,  certain  cuftoms  which  he  conceived 
to  be  unrealbnable.  (g). 

In  the  year  1292  the  Englifh  fubjecls  of 
Edward  I.  quarrelling  with  the  French  in 
Gafcony,  war  was  kindled  between  the  King- 
doms.    As  King  of  England,  Edward  could 
only    be    purfued    in    the     ufual    mode    of 
hoftility  ;  as  Duke  of  Guienne,  he  was  cited 
like  a  common  fubject  to  anfwer  before  his 
Lord ;  and  though  the  greateft  prince  of  his 
time  in  power   and  talents,  the  Citation  was 
fixed  on  the  Gates  of  a  Town  in  the  Agenois, 
and   not  appearing,    his  Dutchy  was  confif- 
cated.  (b)     It  is  remarkable  alfo,  that  in  the 
inftrument  of  citation,  he  is  called  King   of 
England,  where  he  was  paramount,  and  not 
Duke  of  Guienne,  where  he  was  really  Vaf 
fa/.  (1) 

(g)  Velly,  3.  129. 
(h)  lb.  4.  33,  42. 

(i)  Rymer,  2.  617. 

t 
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Similar  to  this,  is  a  kind  of  Writ  directed 
by  Lewis  Hutin  in  13 14,  to  Edward  II. 
King  of  England,  commanding  him  upon  the 
fealty  and  love  which  he  bears  him  ;  to  arrefl: 
the  Flemings  his  enemies  wherever  he  could 
find  them,  [k)  He  makes  ufe  in  particular  of 
the  word,  Dejlroitz,  which  it  mould  feem 
had  reference  to  the  narrow  feas  of  England 
where  Edward  was  paramount;  no  mention 
is  made  of  Aquitaine  where  he  was  Vaflal, 
except  in  the  direction  of  the  Writ,  which  is 
addreffed  to  Edward,  fimply,  "  King  of  Eng- 
"  land  and  Duke  of  Aquitaine."  It  is  true, 
there  was  an  alliance  between  the  Kings,  by 
which  enemies  were  mutually  to  be  banimed, 
but  the  word  Fealty,  and  the  mandatory  ftyle 
of  the  whole  Writ  fhew,  that  if  this  was  not 
really  the  Law  and  cuftom  upon  the  fubjedt,  the 
ideas  upon  it  were  at  leaft  much  confounded. 

In  the  courfe  of  the  war  between  Edward 
I.  and  Philip,  there  is  another  circumftance, 
taken  notice  of  by  the  French  hiftorians, 
which  if  they  are  right  in  their  notions  of  the 
cuftoms  of  that  time,  is  of  confiderable  im- 

{k)  Rymer,  3.  488. 

portance 
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portance  in  the  hiftory  of  the  Feudal  Law  of 
Nations. — Edward  fuffered  Philip  to  obtain 
an  eafy  conqueft  over  Guienne,  the  homage 
for  which  was  the  caufe  of  contention,  in 
order  as  it  is  faid,  that  if  he  got  pojj'efjion  of  it 
again  by  force  of  arms  y  he  might  then  enter  upon 
it  in  full  fovereignty  by  right  of  Conquejl.  (/) 
Accordingly,  he  afterwards  fent  an  Embafly 
to  Philip,  telling  him  that  he  thenceforth  re- 
nounced him  as  his  fovereign,  and  held  him- 
felf  free  from  all  homage.  If  this  was  re- 
ceived law,  it  points  out  the  means  by  which 
vaflals,  who  were  themfelves  powerful  Lords 
Paramount  in  other  places,  might  change 
their  vaffallage  into  full  fovereignty.  The 
Englifh  hiftorians  relate  the  matter  differently, 
and  upon  the  peace,  Philip  ftill  remained 
Paramount  of  Guienne.  Thefe  circumftances 
however  do  not  affect  the  reafoning,  provided 
the  obfervation  of  the  French  writers  is  to  be 
taken  for  law. 

About  forty  years  afterwards,  Edward  III. 
lays  claim  to  certain  eflates  in  Guienne.   Had 


(/)  Guillaume  de  Nangis.  &  lee  Velly's  Comments. 

4-43- 

there 
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there  been  no  feudal  Court,  he  muft  have 
afferted  his  caufe  by  force  of  arms ;  it  was 
agreed  upon  however,  that  it  fhould  be  regu- 
larly brought  before  the  parliament  of  France,, 
which  for  that  purpofe  was  to  confift  of  fix 
peers  at  leaft.  (m) 

But  nothing  exemplifies  the  effec"t  of  the 
feudal  Law  more,  than  the  cafe  of  Edward 
the  Black  Prince.  The  fortune  of  France 
and  Spain  had  often  funk  before  him  ;  he  was 
at  the  head  of  half  the  former  kingdom  in  Fief, 
which  was  thus  divided  into  two  nations  ; 
and  he  was  fupported  by  the  whole  force  of 
England  ;  yet  upon  complaints  made  by  fome 
weaker  vaflals,  he  was  fummoned  in  the 
plenitude  of  his  power,  from  Bordeaux  to 
Paris,  to  anfwer  for  the  conduct  which  "  out 
"  of  weaknefs  of  counfel  and  want  of  knowledge* 
he  had  chofen  to  purfue.  (n) 

In  the  fame  fpirit  of  the  law,  was  the  cele- 
brated Charles   the  Bold  treated  above  a 

(m)  Peers  of  Edward,  as  a  ValTal  of  France,  Velly.  Hift. 
de  France,  4.  457. 

(«)  FroiiTart,  v.  1.  ch.  247. 

hundred 
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hundred  years  afterwards,  by  Lewis  the 
Eleventh.  That  monarch  held  an  affembly 
of  Notables  at  rfours,  to  hear  complaints 
againft  him  ;  and  he  was  judged  guilty  of  leze 
majefty,  attainted,  and  his  procefs  fent  to 
the  Parliament  of  Paris,  who  by  a  common 
Ufher  of  the  court,  fummoned  him  from 
Ghent,  the  feat  of  an  Empire  equal  to  France 
itfelf.  (o)  Many  of  the  provinces  which  gave 
Lewis  this  right  to  interfere,  were  held  till 
very  lately  by  the  Houfe  of  Auftria  in  com- 
mon wTith  the  reft  of  Flanders — we  may 
imagine  the  furprife  and  indignation  which 
fuch  a  proceeding  in  modern  times  would 
have  occafioned. 

The  hiftory  of  Flanders  during  the  ages 
before  us,  contains  many  cafes  of  the  fame 
nature  with  thofe  related  above,  (p)  and 
wherever  the  feudal  fuperiority  of  France  ex- 
tended itfelf,  thofe  rights  were  perpetually 
exerted.  In  1355,  Charles  the  Bad,  King 
of  Navarre,  but  alfo  Count  of  Evreux,  was 
arrefted   at  Rouen,    thrown  into   prifon,  in- 

(0)  Commincs,  L.  3.  ch.  1. 

(p)  Du  Mont.  Corp.  diplom.  univ.  I.  paflim,  Leibnitz. 
Codex  Dip.  95. 

terrogated 


THE  FEUDAL  SYSTEM.  385 

terrogated  like  a  common  criminal,  and 
threatened  with  death,  (q).  If  war  had  not 
exifted  at  the  time  between  France  and 
Navarre,  we  may  fuppofe  that  it  would  have 
been  the  immediate  confequence,  and  thus 
from  the  perpetual  confufion  of  authority 
between  dependent,  and  independent  ftates, 
the  one  might  legitimately  be  confifcated,  in 
confequence  of  the  quarrel  of  the  other ;  the 
power  of  the  laft,  was  often  forced  into 
action,  in  confequence  of  the  legal  delin^ 
quency  of  the  firft. 

The  fpirit  of  thefe  cuftoms  as  has  been 
obferved,  was  not  however,  confined  to 
France :  In  the  conteft  with  Scotland,  when 
John  Baliol  confented  to  do  homage  to 
Edward  I.  that  monarch  made  him  feel  his 
dependence  in  a  manner  that  would  ftartle 
the  weakeft  crowned  head  of  modern  times  ; 
and  Rymer  has  preferred  no  lefs  than  fix 
fummonfes  to  him  to  appear  at  Weftminfter, 
in  order  to  plead  like  any  other  fubjecl:  in 
the  common  courts  of  the  Realm,  (r)      In 

(q)  Froiflart.  anno.  13 15. 

(r)  Rym,  II.  603,  605,  606,  608,  615,  616. 

Vol.  I.  C  c  this, 
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this,  without  entering  into  any  unneceflary 
queftion,  (which  has  produced  fo  much 
animofity  between  the  Scotch  and  Englifh 
writers)  whether  this  fuperiority  was  ufurped 
or  not,  it  is  fufficient  to  obferve,  that,  (his 
title  being  allowed,)  he  did  no  more  than 
what  the  then  Law  of  Nations,  operated  upon 
by  the  feudal  Syftem,  permitted  him  to  do ; 
and  Baliol,  upon  this  principle,  however  in- 
dignant, did  not  refufe  to  comply. 

The  Emperors  were  for  ever  engaged  in 
contefts  of  the  fame  kind,  involving  the  fame 
train  of  difficulties.  Henry  of  Luxemburg 
underftood  and  purfued  them  ;  his  inter- 
ference in  the  affairs  of  almoft  every  Town 
in  Italy,  was  founded  upon  them  ;  and  the 
Crown  of  Naples  was  once  confifcated  in  full 
Diet,  in  confequence  of  feudal  defaults,  (s) 

At  another  time,  the  Pope  who  pretended 
to  the  right  of  homage  from  this  crown,  knew 
how  to  defend  his  royal  vaffal,  and  excom- 
municated and  thereby  effectually  repulfed 
the  attempts  of  the  Emperor  Otho  upon  it, 

(s)  Heifs.  Hift.  de  l'Empire,  i.  149,  50,  51. 

during 


THE  FEUDAL  SYSTEM.  3S7 

during  the  beginning  of  the  reign  of  the 
famous  Frederick  II.  (■/)  The  German  Con- 
futation indeed  at  this  day,  is  pregnant  with 
the  genius  of  this  Law  of  Nations ;  and 
had  the  feudal  polity  continued  in  all  its 
vigour,  the  States  of  Europe  would  probably 
wear  an  appearance,  not  very  unlike  in  its 
efFe&s,  that  which  the  Germanic  Alliances  at 
this  moment  prefent  to  us. 

•Mr* 

At  the  fame  time  that  the  operation  of  the 
feudal  fyftem  upon  the  cuftoms  of  the  Sove- 
reigns of  Europe,  was  to  introduce  a  kind  of 
high  Court  in  which  many  caufes  of  material 
importance  were  determined ;  the  Vaffals  who 
thus  bowed  to  the  authority  of  their  Superi- 
our  and  their  Peers,  pofTeffed  privileges  in 
their  turn,  which  often  influenced  the  turn 
of  public  affairs.  They  were  Judges,  as 
well  as  Suitors,  in  the  Lord's  Court,  and  for 
the  mofl  part  claimed  the  right  of  oppofing, 
"if  they  pleafed,  any  alienation  of  his  fiefs 
which  the  Lord  was  inclined  to  make.  Thus, 
they  became  very  important  parts  of  the  execu- 
tive Government  of  the  State,  and  hence  it  is, 
that  in  almoft  all  the  old  Treaties  of  peace, 

(t)  Heifs.  1. 18.  Burigny  Hift.  de  Sicile,  2.  22. 

C  c  2  the 
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the  ratification  of  the  greater  Barons  of  the 
Country,  was  generally  neceflary,  and  appears  in 
all  due  form  together  with  the  fignature  of  the 
king  himfelf.; — The  fame  privilege  no  doubt 
might  be,  and  is  enjoyed  in  fome  countries, 
without  any  reference  to  the  feudal   fyftem. 
But  this  is  rather  the    confequence   of  par- 
ticular   conftitutions,    than    of   the  Law  of 
Nations  ;    and   in  thofe  cafes,  the  particular 
conftitutions  muft  be    fpecified   in  order  to 
come  at  the  knowledge  of  the  cuftom.     In 
the  cafes  before  us,  to  fay  that  the  feudal  fyf- 
tem prevailed   all   over  Europe,  is   to  fay  at 
once  that  thefe  privileges  were  parts  of  the 
European  Law  of  Nations. 

There  was  another  part  of  the  feudal  Cuf- 
toms,  which  had  fo  immediate  an  effedt  upon 
the  rights  of  ftates,  (and  it  remains  indeed,  in 
many  parts,  to  this  day,)  that  it  would  be 
hardly  poffible  in  this  place  to  pals  it  by. 
This  was  that  famous  right  of  the  fupreme 
Sovereign  to  all  thofe  fiefs,  whatever  might 
be  their  extent  or  power,  which  were  left 
without  a  head,  when  the  reigning  family 
failed  for  want  of  poflerity.  In  this  cafe  the 
fief  reverting  to  the  Lord,  he  was  entitled 

either 


THE  FEUDAL  SYSTEM.  389 

cither  to  reunite  it  to  his  crown,  or  he 
granted  it  out  again  to  other  vaflals,  by  the 
ceremony  of  Inveftiture. 

No  length  of  pofleffion  could  bar  this  right 
of  the  Lord,  or  transfer,  confidently  with 
law,  the  power  to  grant  the  fief  by  will, 
(though  fuch  power  in  other  cafes  pre- 
vailed) or  to  elect  a  new  Sovereign,  by 
the  fubordinate  vaffals.  But,  as  may  be  fup- 
pofed,  the  clafh  of  interefts  among  contend- 
ing States,  was  perpetual,  and  the  intricacies 
of  Law  without  end,  when  thefe  claims  were 
brought  forward.  The  fame  difficulties  have 
often  attended  the  Chanceries  and  Parliaments 
of  particular  kingdoms,  according  to  their 
municipal  conilitutions  ;  but  thefe,  arifing 
entirely  from  the  feudal  law,  which  was  the 
fame  or  nearly  the  fame,  all  over  the  Weftern 
nations  ;  thefe  fuits,  were  brought  forward, 
if  I  may  fo  fay,  in  the  Chancery  of  Europe 
itfelf. 

The  two  Kingdoms  of  France  and  Ger- 
many, being  the  two  great  powers  into  which 
the    integral    empire     of     Charlemagne 
branched,  and  from  which  it  put  forth  many 
I  frefli 
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frefh  moots  ;  the  influence  in  queftion  was 
moll  felt  among  the  kingdoms  and  dates  de- 
pendent upon  them.  I  lhall  felecl:  a  very  few 
examples  of  it,  in  proof  of  the  above  obferva- 
tions. 

Charles  Count  of  Anjou,  the  famous 
Conqueror  of  Naples,  in  1246,  married 
Beatrice,  youngeft  daughter  of  the  laft 
Earl  of  Provence,  who  willed  that  fhe  mould 
fucceed  to  the  fovereignty,  before  Margaret 
her  elder  fifter,  the  Queen  of  Saint  Lewis. 
While  that  monarch  lived,  Margaret  was 
forced  to  acquiefce  in  this  difpofition.  Upon 
his  death  however,  fhe  prepared  to  afTert 
what  fhe  conceived  to  be  her  rights ;  and  in 
this  ftate  of  things  the  Emperor  Rodolph, 
ofHAPSBOURG,  took  upon  himfelf  to  judge 
of  the  difpute.  He  did  this  as  Lord  Para- 
mount, the  earldom  of  Provence  being  a  fief 
of  the  old  kingdom  of  Aries,  which  had  been 
itfelf  a  fief  of  the  Empire,  and  at  that  time 
reunited  to  it,  and  in  confequence  of  this 
right,  he  gave  the  inveftiture  to  Charles. 
Whoever  confiders  the  remotenefs  of  the 
firft  Emperors  who  were  fovereigns  of  Pro- 
vence>  and  the  chain  by  which  this  right  of 

Rodolph 
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Rpdolph  proceeded,  will  have  a  very  com- 
plete idea  of  the  point  in  queftion.  Provence 
was  the  acquifition  of  Charlemagne  in  the 
eighth  century; — his  grandfon  Charles  the 
Bold  being  Emperor,  granted  out  the  King-? 
dom  of  Aries  to  Bofon^  from  whofe  family 
the  Earldom  paffed  by  marriage  to  the  Counts 
of  Barcelona.  Upon  the  failure  of  their  line 
in  the  thirteenth  century,  the  then  Emperor, 
having  all  the  rights  that  iffued  from  Charles 
the  Bold,  exercifed  this  ait  of  Sove- 
reignty, (u) 

Two  centuries  afterwards,  and  in  another 
country,  upon  the  failure  of  the  male  line  of 
the  laft  Houfe  of  Burgundy  in  the  perfon  of 
Charles  the  Bold  ;  Lewis  king  of  France  im- 
mediately feized  upon  Artois,  and  Burgundy, 
as  fiefs  of  the  Crown — the  wars  of  France  and 
Auftria  which  have  fo  long  defolated  all 
Europe,  and  which  at  this  moment  fhake  it 
to  its  centre,  arofe  in  part  from  this  fource. 

A  more  important,  becaufe  a  more  intri- 
cate   example,    is    afforded    by    Milan — the 

(«)  See  Hen^ult,  Hift.  Chron.  de  Fr.  1.  238. 

quarrel 
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quarrel  about  which  was  endlefs  between 
Charles  V.  and  Francis  I.  The, rights 
of  Francis  were  derived  to  him  from  Lewis 
XII.  who  while  duke  of  Orleans,  had  mar- 
ried Valentine,  the  laft  of  the  Vifconti  family, 
the  male  line  failing.  The  right  was  ques- 
tioned merely  becaufe  the  contract  of  fuc- 
ceffion,  in  virtue  of  the  marriage,  had  not 
been  confirmed  by  the  Emperor,  to  whom 
the  Dutchy  regularly  efcheated.  Lewis  how- 
ever, had  afterwards  held  it  by  an  actual  in- 
veftiture,  which  again  was  to  convey  the 
right  to  his  pofterity,  only  in  the  cafe  of  the 
marriage  of  his  daughter  Claude  with  Charles 
V.  then  duke  of  Auftria;  which,  not  having 
taken  place,  the  right  ftill  returned  to  the 
Emperor — and  hence  arofe  another  caufe  of 
the  perpetual  contention  between  the  two 
rivals,  (w) 

I  am  fenfible  that  in  thefe  cafes,  and  many 
others  that  might  be  adduced,  I  may  almoft 
appear  to  be  relating,  what  rather  belongs  to 
the  Jus  Publicum,  as  founded  upon  par- 

(w)  Guicciard,  1492.  1521.  Heifs.  1.  215.  Note  6. 

ticulac 
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tloular  conventions,  than  the  general  law  of 
Nations  ;  but  accurately  fpeaking,  thefe  con- 
tefts  did  not  arife  in  confequence  of  any  par- 
ticular Treaty y  or  Renunciation  between  two 
States,  but  from  the  mere  effect  of  the  feudal 
Law,  known  all  over  Europe,  and  therefore 
according  to  us,  the  law  of  Nations  itfelfl 
In  many  other  points  that  have  been  touched 
upon,  this  reafoning  muft  be  alfo  underftood 
to  apply.  The  Law  of  Nations,  is  the  law 
for  a  particular  clafs  of  ftates  ;  writers  upon 
the  fubjeft  fay  (and  very  properly)  Sovereign 
States.  But  the  fovereignty  of  thefe  ftates, 
according  to  themfelves,  admits  of  much 
modification  ;  fome  being  Tributary,  and 
fome  bound  by  unequal  alliances.  In  general, 
however,  when  they  have  been  entnifted  with 
the  free  adminiftration  of  public  affairs,  and 
have  had  the  power  of  making  treaties,  or 
the  rights  of  war,  or  of  embafTy,  they  have 
uniformly,  by  the  writers  on  the  fcience,  been 
confidered  as  forming  part  of  the  fovereigns 
of  the  world. — But  the  feudal  vaflals,  how- 
ever bound  to  obey  their  Lords  Paramount, 
in  many  poinds,  were  precifely  in  this  fitua^ 
lion ;  and  they  are  therefore  a&ually  claffed 
Vol.  I,  P  d  among 
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among  States  in  the  various  codes  of  the  Law, 
of  Nations,  (x) 

Indeed  whoever  recollefls  that  John,  and 
Henry  III.  were  Feudatories  of  the  Pope,  and 
performed  fervices  as  fuch,  (y)  muft  either 
deny  that  t'hofe  Kings  of  England  were  Sove- 
reigns ;  or  admit  that  all  the  Barons  of 
Europe  were  fovereigns  alfo.  Whatever  con- 
cerns them  therefore,  muft  neceflarily  be 
related,  and  the  whole  fpirit  of  the  feudal 
law,  as  it  governed  the  intercourfe  of  fuperiour 
and  vaflal,  or  of  vaflals  among  one  another, 
becomes  alfo  the  fpirit  of  the  Law  of  Na- 
tions. In  this  opinion  (though  he  has  rather 
hinted  his  fentiments,  and  by  way  of  com- 
parifon,  than  laid  down  the  point  at  large,} 
I  am  borne  out  by,  perhaps,  the  greateft  of 
our  antiquaries, 

<c  The  King,31  fays  Sir  Henry  Spelman, 
"  divided  his  territories  in  different  ways ;— - 
"  Provinces    to    Dukes,    Counties  to  Earls, 

(x)  Grot,  de  J.  B.  et  P.  r,  3,  2.  Mackenzie  Preced.  of 
Nat.  12.  Wicquefort  de  l'Ambafs.  25,  39.  Vattel.  1.  41. 
(y)  Hume,  2.  15. 

5  "  Caftles 
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u  Caftles  and  Signories  unto  Barons ;  render- 
*c  ing  unto  him,  not  ex  padto,  vel  conditio, 
"  (for  that  was  but  cautela  fuperabundarts) 
<c  but  of  common  right,  and  by  the  law  of 
u  nations ;  (for  fo  I  may  term  the  feudal  law 
4i  then  to  be^  in  our  Wejlern  orb  J  all  feudal 
"  duties  and  fervices  due,  &c.  &c.  though 
"  no  word  were  fpoken  of  them"  (z) 

Poflibly  this  reafoning  may  be  deemed 
unfatisfaftory  by  fome  ;  to  others  it  may 
feem  unneceflary ;  but  as  this  work  may  fall 
into  the  hands  of  perfons  not  led  by  profef- 
fional  habits  to  confider  this  part  of  the  fub- 
jedl  \  by  them  it  will  not  be  thought  an  in- 
trufion ;  and  I  have  judged  it  the  mor,e  necef- 
fary  to  difcufs  the  point,  even  at  the  hazard 
of  being  thought  prolix,  becaufe  I  would  not 
appear  from  attachment  to  a  favourite  idea 
or  fyftem,  to  introduce  into  a  treatife  of  law, 
any  thing  not  warranted  by  argument  and 

fea. 

(2)  Spelman  of  Parliaments,  ad  init. 
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424,     17,   for  evinced,  read  create. 
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CHAP.    XIII. 

V 

OF    THE    INFLUENCE    OF    CHRISTIANITY,    AND    THE 
ECCLESIASTICAL    ESTABLISHMENTS. 

i  H  E  Law  of  Nations  being  founded  in  a 
great  meafure  upon  the  fyftems  of  morality, 
good  or  bad,  purfued  by  certain  fets  or  claries 
of  people ;  and  Religion  being  every  where 
the  ground-work  of  the  morality  obferved, 
the  chriftian  religion,  as  we  have  mentioned 
in  a  former  chapter,  [a)  may  be  fuppofed  not 
merely  to  influence,  but  to  be  the  chief  guide 
of  the  chriftian  law  of  nations. 

{a)  See  Chap.  V. 

Vol.  II,  B  It 
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It  certainly  has  had  fo  powerful  an  effed 
upon  it,  that  wherever  it  has  exifted,  it  has 
gone  .the  fartheft  of  all  caufes  to  introduce 
notions  of  humanity  and  true  juftice  into  the 
maxims  of  the  world.  The  great  proof  of 
which  is,  that  if  we  compare  the  condud  of 
Christian  nations,  with  that  of  nations 
prof  effing  any  other  religion,  (whatever  may 
be  their  ftages  of  improvement,  or  in  what- 
ever sera  of  their  glory,)  the  refult  I  believe 
will  be  uniform  and  univerfal,  that  the  one 
will  be  eminent  over  the  other  for  regularity, 
equity,  and  benevolence.  In  making  the 
comparifon,  it  would  be  unfair  to  bring  into 
the  account,  any  of  thole  nations  that  are  ftill 
approaching  to  a  ftate  of  nature.  I  pafs  by 
therefore  all  people  who  may  yet  be  de- 
nominated favage,  and  refer  for  the  fake  of 
greater  accuracy,  to  the  moll  eminent  alone 
of  the  nations  of  antiquity,  and  of  the 
moderns  who  live  under  a  perfuafion  different 
from  ours. 

The  Greeks  under  the  asras  of  Pericles, 

Socrates,    Epaminondas,     and  Agisi- 

iaus  ;  and  the  Romans,  under  the  reign  of 

Augustus,    (which  for  polifh  and  refine- 

5  ment 
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merit  has  become  proverbial,)  had  advanced, 
I  believe  it  will  be  owned,  to  their  fummit 
in  every  fort  of  knowledge  ;  the  names  of 
Socrates  and  Cicero  would  alone  be  fuf- 
ficient  to  prove  it.  Yet  we  need  only  refer 
to  the  flight  fketch  already  given  of  their 
maxims  with  refpect  to  their  intercourfe  with 
foreigners,  (i)  to  be  convinced  of  their  back- 
wardnefs  in  the  knowledge  of  the  law  of 
nations  confidered  as  a  fcience. 

If  commerce  and  the  acquifition  of  riches, 
by  vifiting  every  nation  in  the  known  world, 
could  conduce  to  perfection  in  this  law,  the 
Carthaginians  promifed  fair  to  be,  in  this  re- 
fpect, the  moft  perfect  people  of  antiquity. 
The  favagenefs,  rapacity,  and  injuftice  how- 
ever, of  every  kind,  which  marked  their 
conduct  towards  all  foreign  nations,  are  too 
well  known  to  detain  us  longer  upon  them. 

If  we  look  to  the  Mahometan  and  'Turkifi 
nations,  (though  their  power  has  been  equal 
to  the  greateft,  and  their  Empire  of  confider- 
able  duration,)  their  ignorance  and  barbarity 

(/;)   Chap.  VI, 

B  2  reprefs 
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reprefs  all  examination,  and  if  they  have 
received  any  improvement  fince  the  days 
when  they  firft  fet  foot  in  Europe,  it  is 
probably  from  their  connection  with  people 
profeffing  the  very  religion  which  they  moft 
hate  and  defpijfe. 

The  fame  inferiority  in  this  fort  of  con- 
duct, is  to  be  found  even  among  the 
Chinese,  fo  famed  for  eminence  in  every 
other  branch  of  knowledge,  and  in  the  fcience 
of  morals  itfelf.  Their  wars  have  always 
been  carried  on  with  Eajiern  barbarity,  and 
their  known  laws  againft  ftrangers  would 
alone  demonftrate  the  point. 

Among  the  Christians  on  the  other 
hand,  every  thing  is  conducted,  or  at  leaft 
enjoined,  by  received  and  general  laws,  upon 
principles  of  the  moft  extenfive  humanity  and 
the  moft  regular  juftice. 

I  am  aware  that  this  was  by  no  means  the 
cafe  during  the  centuries  before  us,  of  which 
the  picture  of  manners  brought  forward  in  a 
former  chapter,  (c)  is  a  fufficient  proof ;  and 
as    Christianity,  had    then     been    long 

(c)  See  Chap.  IX. 

known 


ECCLESIASTICAL  ESTABLISHMENTS.    5 

known  in  the  world,  it  may  fairly  be  afked, 
of  us,  if  the  precepts  which  it  holds  forth, 
are  the  chief  caufes  of  that  benevolent  and 
equal  morality  on  which  the  modern  nations 
pride  themfelves,  how  it  came  to  pafs  that 
during  all  the  ages  that  have  been  mentioned, 
its  effects  were  not  more  vifible  upon  the 
cuftoms  of  mankind  ? 

The  anfwer  is  to  be  drawn  partly  from  cir- 
cumftances  in  the  hiftory  of  Europe,  partly 
from  the  remotenefs  which  is  often  to  be 
obferved  between  caufe  and  effect.  More 
than  three  hundred  years  paffed  on,  before  it 
was  poffible  for  Christianity  to  interpofe 
with  effect  in  the  laws  of  the  world  ;  thofe 
who  had  the  power  of  making  laws,  having 
been  fo  far  from  adopting  its  precepts,  that  it 
became  the  object  of  their  molt  violent  per- 
fections. For  four  hundred  years  afterwards, 
Europe  was  torn  to*  pieces  by  the  rage  of 
different  races  of  barbarians,  who  preffed 
upon  one  another  too  fait  to  allow  any  time 
for  the  milder  doctrines  of  peace  to  take 
effect,  and  who  moil  of  them  profeffed  a 
religion  whofe  precepts  were  the  very  reverfe 
of  thofe  of  Christianity.  The  undula* 
J3  3  tiona 
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tions  of  that  ftorm  remained  long  after,  and 
the  corruptions,  the  degeneracy,  and  di£ 
fentions  of  the  Church,  prevented  it  from 
fulfilling  its  duty  even  when  order  had  been 
reftored. 

The  volume  of  duty  however  laid  before 
us  by  Christ,  continued  always  the  fame; 
and  whoever  confulted  it  even  in  the  dark 
interpretations  which    ambition    or    avarice, 
fuperftition   or  ignorance,  but  too  often  put 
upon  it,    found  benefit  from  it  in  the  end. 
Its  progrefs,  though  perpetually  interrupted, 
was  finally  certain,  and   mankind   at  length 
enjoy,    what  was  intended   for    them    long 
ago- 
Let  no  one  here  fay  with  too  great  con- 
fidence, that  the  order  now  eftablifhed  in  the 
Lav/,  is  owing  to  extraneous  caufes ;  to  the 
natural  tendency  of  men  towards  improve- 
ment ;  the  eftablimment  of  government ;  the 
extenfion  of  commerce  ;  or  the  progrefs  of 
the  fciences.     Thefe  can  no  doubt  do  much  ; 
but  could  they  of  themfelves  alone  have  re- 
formed the  Law  of  Nations,  the  Sets  of  People 
we  have  juft  mentioned,    would  have  pre- 

fented 
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fented  us  with  a  Code  of  maxims,  and  a 
practical  conduct,  far  different  from  that 
which  we  have  been  able  to  difcover,  even 
at  the  very  higheft  points  of  their  refinement. 
Befides,  nations,  with  one  or  two  exceptions, 
have  for  the  moll  part  dated  their  progrefs  in 
morality  from  the  epoch  of  their  conver- 
fion ;  and  in  the  hiftory  of  the  corruptions 
of  the  church  itfelf,  it  is  confpicuous,  that 
morality  has  been  at  its  loweft  ebb,  when 
the  church  was  moft  abandoned  to  worldly 
affairs,  or  moft  corrupted  by  Bigotry  and 
Superflition.  The  progrefs  of  mankind  how- 
ever went  on  in  all  other  points,  notwith- 
Handing  their  depraved  notion  of  chriftianity, 
had  it  alfo  gone  on  in  the  fcience  of  morals^ 
the  argument  would  be  fairly  deftroyed. 

An  example  of  the  truth  of  thefe  obferva- 
tions  is  but  too  near  us  both  in  time  and 
place ;  for  it  has  been  obvious,  that  the  peo- 
ple of  France  were  led,  firft  to  tolerate,  and 
then  to  rejoice  in  the  fhocking  crimes  of  their 
Convention,  in  almoft  exact  proportion  as 
the  latter  was  able  to  extinguifh  among  them 
their  ideas  of  religion.  They  afford  us  the 
proof  alfo  of  the  connection  between  morality 
B  4  and 


8    INFLUENCE  of  CHRISTIANITY,  and  the 

and  the  Law  of  Nations,  fmce  the  extin&ion 
of  the  one,  was  the  fignal  for  thofe  preten- 
fions  and  ufurpations,  which  juftly  drove 
away  their  Ambaffador  from  a  refpe&able 
Republic,  (d)  and  called  the  greater  part  of 
Europe  to  arms. 

Pofiibly  it  may  be  argued  that,  as  accord- 
ing to  our  own  account,  effe&s  are  long  in 
their  production  ;  if  the  fyftems  of  morality 
which  have  been  given  by  the  antient  Philo- 
fophers  of  Greece  and  Rome;  by  Confu- 
cius, or  Mahomet,  or  Brama,  contain 
principles  which  have  an  equal  tendency 
with  Chriftianity  to  render  their  followers 
more  humane  and  benevolent,  the  Law  of 
Nations  is  not  fo  fuperiourly  obliged  to  that 
religion. 

Admitting  the  fad  for  a  moment,  it  will 
not  affect  the  argument  in  queftion,  which 
is  confined  to  the  fimple  circumftance  that 
Chriftianity  has  already  produced  a  certain 
effect ;  and  the  moft  it  can  therefore  amount 
to  is,  that  the  other  fyftems,  when  practice  Jhall 

(</)  America, 

have 
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have  accorded  with  them,  will  at  fome  future 
period  do  that,  which  they  have  not  yet 
done* 

The  fad  however  does  not  warrant  the 
fuppofition.  It  muft  be  owned  that  we  muft 
always  allow  every  force  to  the  fpirit  and 
genius  of  Codes  of  Law  ;  and  if  refine- 
ment, or  notions  of  juftice  appear  in  them,  it 
will  be  fair  to  attribute  a  confiderable  portion 
of  them  to  the  people  that  could  produce 
them,  though  their  practice  may  be  different 
from  the  theory.  But  the  pradice  of  the 
antient  nations  was  fo  far  from  a  violation, 
that  it  was  an  abfolute  fulfilling  of  the  law  ; 
nor  were  any  of  the  inftances  of  injuftice  that 
have  been  mentioned,  not  fupported  by  the 
writings  of  Solon,  and  Ariftotle ;  of  Ulpian 
and  Pomponius.  {/)  Thefe  Codes,  however, 
were  compofed  under  whatever  influence  the 
precepts  of  the  religions  of  the  countries, 
fuch  as  they  were,  could  be  fuppofed  to 
have  ;  and  it  would  have  been  better  for  the 
world  if  the  concurrence  of  fo  many  reli- 
gions, in  the  praife  of  whofe  toleration  Mr, 

(*-)  Sec  Ch,  VI, 

Gibbon 
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Gibbon  has  been  fo  copious,  could  have  pro- 
duced a  better  effect  upon  the  codes  of  the 
Law  of  Nations  then  in  exiftence.  However 
oppofite  might  at  firft  have  been  the  conduct 
of  men,  they  would  at  laft  have  been  im- 
proved, though  by  degrees  almoft  infer*- 
fible. 

Upon  the  whole  then,  even  upon  the  fup- 
pofition  that  we  are  not  able  to  trace  the 
effect  of  Christianity  upon  the  Law  of 
Nations^/?  by  Jlcp^  and  that  men  were  over- 
run with  barbarifm  long  after  their  conver- 
fion ;  it  is  by  no  means  conir.quential  that  it 
has  not  in  the  end  been  the  great  caufe  of 
the  improvements  witneffed  by  later  times ; 
and  although  in  examining  its  effects  chro- 
nologically, we  are  bound  to  take  notice  of 
them  under  whatever  form  they  prefent 
themfelves  ;  whether  in  the  immediate  im- 
provement caufed  by  an  attention  to  its  prin- 
ciples in  their  purity ;  or  in  the  ftrange  cuf- 
toms  and  maxims  which  arofe  out  of  their 
corruption  ;  ftill  the  point  holds  firm,  that 
if  a  particular  fet  of  morals  begets  a  particu- 
lar Law  of  Nations,  and  thofe  morals  emanate 
almoft  always  from  religion,   the  difference 

between 
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between  the  Law  of  Nations  profefled  by 
the  Christian  Republic,  and  that  profefled 
by  other  claffes  of  people,  mud  ultimately 
have  been  owing  to  the  Christian  Re- 
ligion. 

Thefe  obfervations  being  premifed,  we 
{hall  proceed  to  take  notice  of  every  effect: 
upon  the  Law  before  us,  which  we  think 
can  in  any  wife  be  attributed  to  the  influence 
of  Christianity,  or  its  Eftablifhments  ; 
whether  they  were  well  or  ill  directed ; 
whether  they  enlarged  or  corrupted  the  mind  ; 
whether  they  were  the  inftruments  of  good  or 
evil 

One  of  the  firft  and  bell  of  its  effects,  was 
to  foften  thofe  rugged  features  which  the 
manners  of  Europe  had  aflumed  from  the 
time  of  the  irruptions  of  the  Barbarians. 

Behold,  lays  Adam  of  Bremen  (fpeak- 
ing  of  Denmark)  this  piratical  people,  who 
formerly  depopulated  the  entire  provinces  of 
Gaul  and  Germany,  now  content  within 
their  own  boundaries,  and  faying  with  the 
Apoftle,  We  will  fet  our  affections  on  things 
aboye !    Behold  this   country,  formerly   im- 

poffible 
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poffible  to  be  vifited  on  account  of  its 
idolatrous  worfhip,  now  laying  afide  its 
natural  fury  ;  liflening  to  the  voice  of  the 
preachers  of  truth  ;  and  after  deftroying  the 
altars  of  daemons,  ere&ing  thofe  of  Chrift.  (J) 

Pour  ce  que  pour  la  garde  et  confervation, 
fays  an  old  Treaty,  de  toutes  Polices,  Gou- 
vernements,  et  Bien  publicq.  n'eft  rien  plus 
utile,  ni  plus  neceffaire,  que  Paix,  Ami- 
tie,  et  bon  union  par  enfemble,  qui  font 
mer  de  tous  biens  et  vertus,  a  canfe  que  k 
fervice  divin  eft  augment  e\  &c.  (g) 

We  have  {een  in  a  former  chapter,  (b)  the 
jealoufy  with  which  ftrangers  were  viewed 
by  many  of  the  laws  of  the  northern  people  ; 
and  the  cruel  rights  pretended  to  againft 
them,  have  already  been  the  fubjecl:  of  our 
animadverfion.  By  ftrangers,  I  do  not  here 
mean  thofe  perfons  merely  who  were  of  the 

(f)  Ecce  populus  ille  piraticus,  &c- — Adam.  Brem.  de 
Sit.  Dan.  p.  41. 

(g)  Tr,  d'alliance  entre  Brabant,  Middlebourg.  &c.—- 
Recueil  des  Traiter,  1.  735. 

(h)  Chap.  VIII.  ad  fin. 

fame 
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fame  ftate,  and  chanced  to  be  abfent  from 
home  ;  but  foreigners,  whofe  language  and 
manners,  and  probably  the  interefls  of  whole 
country,  rendered  them  fufpected,  and  who 
on  that  account,  as  we  have  feen,  were  often 
treated  as  if  they  were  declared  enemies.  In 
this  ftate  of  things,  the  mild  fpirit  of  Chris- 
tianity operated  with  coniiderable  effect,  in 
recommending  and  enforcing  a  better  order  of 
proceeding.  Exclufive  of  the  influence  which 
it  muft  be  fuppofed  to  have  had  upon  the 
breafts  of  individuals,  its  dictates  are  often 
^xprefsly  mentioned  as  the  foundation  of 
many  of  the  laws  that  were  enacted  to  en- 
force the  duties  of  hofpitality.  By  a  law  of 
the  Bavarians,  preferved  in  Lindenbrogne^  the 
care  and  fafety  of  flrangers  is  enjoined  on  the 
penalty  of  fourteen  millings.  "  Deus  nam 
u  dixit,"  fays  the  law,  "  peregrinum  et  pau- 
<c  perem,  non  contriftabis  de  rebus  fuis.  (i) 
By  a  law  of  the  Hungarians,  the  latenefs  of 
whofe  converfion  (begun  in  the  tenth,  and  not 
completed  till  the  thirteenth  century)  gives  us 
opportunity  to  mark  more  immediately  the 
effect  of  the   new  religion,  benevolence  to- 

(/)  Lindenbi*.  412. 

wards 
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wards  ftrangers  is  enjoined  for  the  fake,  and 
after  the  example  of  Christ, 

"  Nam  Dominus  Virtutum,  ipfe  eft  Rex 
"  Regum.  Jubeo,  ut  per  omnia  et  in  omni- 
"  bus,  pietate  fultus,  non  folum  parentelse  et 
"  cognationi,  vel  principibus,  five  ducibus, 
"  five  divitibus,  feu  vicinis,  et  incolis,  fis 
"  propitus  ;  verum  extraneis,  et  cunctis  ad 
"  te  venientibus.  Semper  Mud  Doming  in 
"  tuts  habens,  exemplum^  mifericordiam  *volo 
"  et  in facrificium"  (k) 

So  alfoby  the  ecclefiaftical  laws  of  the  Saxons, 
the  Prefiby  ters  of  every  parifh  are  commanded 
to  ufe  their  endeavours  to  inculcate  the  du- 
ties of  hofpitality  among  their  parifhioners, 
to  feed  the  hungry,  clothe  the  naked,  vifit 
the  prifons  and  the  lick,  and  love  and  cherifh 
ftrangers  as  their  brethren,  in  compliance 
with  the  precepts  of  the  Founder  of  their 
Religion.  (/) 

But 

(k)  Refpub.  et  Stat.  Hungar,  164. 

(/)  Inftruat  ac  doceat  ut  hofpi tales  Tint;  ut  millis  itine-*- 
rantibus  hominibus  domam  fuam  denegent. — Leg.  Eccles. 
ap.  Wilk.  185. 

Efurientibus  cibum  dare  debemus,  fitientibus  potum, 
nudi  operiendi  Tint,  et  infirmos,  ac  qui  in  carcere  fint  vifi- 

taro 
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But  one  of  the  moil  immediate  efFecls 
which  Chriftianity  had  upon  the  face  of 
things,  was  in  oppofing,  and  with  no  incon- 
fiderable  degree  of  power,  the  forcible  current 
of  private  war.  The  univerfality  and  dura- 
tion of  this  cuftom  has  been  amply  difcufled, 
and  we  have  (cen  the  acceffion,  force  and  re- 
gularity which  it  received  from  the  feudal 
conftitutions.  Kings  in  vain  endeavoured  to 
reprefs  the  evil  by  force.  While  every  fa- 
mily was  in  arms,  the  power  of  the  Monarch 
was  fmall,  and  the  quiet  voice  of  the  civil  tri- 
bunals could  not  be  heard.  It  was  then  that 
the  Church,  fulfilling  its  duty,  interpofed  with 
efFect,  and  the  rugged  licence  of  the  times 
was  made  vifibly  to  bend  before  the  influence 
of  the  minifters  of  religion. 

All  the  codes  of  law  had  in  general 
afcribed  to  Christianity  the  foundation 
of  the  moft  folemn  duties  they  enjoined.  The 
wanton  effufion  of  Chriftian  blood  is  forbidden 
by  Charlemagne,  exprefsly  upon  the  va- 
rious texts   of   fcripture  that  prohibit  mur- 

tare  debemus ;  et  advenas  excipere  debemus   uti  dominus 
nufter,  ipfe  dicebat,  &c.     Id.  189. 

der: 

.1  t 
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der ;  (m)  and  many  of  the  Saxon  laws  con- 
tain an  enumeration  of  the  virtues  of  a  good 
Chriftian ;  among  which,  to  live  at  peace 
with  men,  they  command  as  the  moll  emi- 
nent. 

Such  indeed  had  been  the  ferocity  of  thofe 
days,  that  men  purfued  their  violences  even 
within  the  very  walls  of  places  confecrated 
to  prayer  and  humiliation  ;  one  of  the  firft 
endeavours  therefore  of  the  Church,  was  to 
abolifh  this  barbarous  cuftom ;  and  hence 
throughout  the  codes  of  law  among  all  the 
German  nations,  the  Pax  EccLEsiiE  makes 
fo  confpicuous  a  figure.  Among  the  Saxons 
in  the  fouth  of  England,  to  fight  within  the 
body  of  a  church,  was  punifhed  with  the  lofs 
of  all  that  the  offender  pofleffed ;  and  to  fight  to 
the  death,  was  fuppofed  to  be  abfolutely  inex- 
piable, (n)  "  How,"  fay  the  words  of  the  law, 
"  can  any  man  think  in  his  mind,  that  he  can 
*  approach  the  altar,  and  afk  a^bleffing  of  the 
iC  minifter  of  God,  if  immediately  afterwards  he 

is  to  become  impious  in  word  or  deed  ?  We 

(m)  Capitul.  Carolom.  Lib.  5.  Cap.  180. 
(n)  Wilk.  Leg.  Sax.  2. 

have 


<c 
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,c  have  all  one  heavenly  father,  and  one  fpi- 
"  ritual  mother,  which  is  the  Church,  and 
"  therefore  we  are  all  of  us  brethren.  The 
"  peace  of  the  Church  is  the  great  peace  to 
"  be  cultivated  by  a  chriftian,  and  a  chrif- 
"  tian  ought  therefore  to  pay  it  the  utmofl: 
"  deference."  (0) 

Such  was  the  language  of  the  Saxon 
iEthered,  in  the  opening  of  the  eleventh, 
century  :  it  was  imitated  by  all  other  codes  ; 
and  punifhments  for  breaches  of  the  Pax 
Ecclesi^e,  fometimes  corporal,  but  generally 
pecuniary,  were  held  out  by  the  Swedes, 
Danes,  French,  and  Germans,  {p )  By  the 
laws  of  the  Frifians,  a  man  who  was  involved 
even  in  a  legal  [q)  feud,  was  to  enjoy  fecu- 
rity  in  his  own  houfe,  in  the  Church,  and 
in  going  to  it  and  returning  from  it,  under  a 
heavy  penalty,  (r)    By  the  laws  of  the  Ale- 

manni, 

(0)  Leg.  ^Etherasd.  ap.  eund.    112. 

(/>)  Vide  Loccenius,  Leg.  Civ.  Suec.  361.  Jus  Danic, 
Lib.  6.  63.  The  Capitularies  are  full  of  them,  and  the 
Confuetudines  Feudales, 

(q)   See  Chap.  XI. 

(r)  Homo  faidofus  pacem  habeat  in  Ecclefia,  in  domo 
fua,  ad  Ecclefiam  eundo,  de  Ecclefia  redeundo,  &c.     Qui 

Vei.  II.  C  hanc 
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manni,  whoever  killed  another  within  the 
gates  of  a  church,  was  obliged  to  acknow- 
ledge that  he  had  offended  againft  God,  and 
polluted  his  temple  ;  and  to  pay  fixty  (hil- 
lings to  the  fervice  of  religion,  and  fixty  to 
the  public  treafury.  (s)  By  the  Englifh  laws 
alfo,  the  walls  of  a  monaftery  were  held  as 
facred  as  thofe  of  a  church.  (/) 

In  the  coronation  ceremony  of  the  Em- 
peror Otho,  (an.  936)  we  have  a  ftrong 
proof  of  the  fenfe  of  the  duties  expected  by 
chriftianity  from  Sovereigns.  When  the 
Archbifhop  of  Mayence  girt  him  with  the 
fword,  he  faid  to  him  in  folemn  terms,  "  Re- 
ceive this  fword,  and  make  ufe  of  it  to 
fupprefs  all  bad  chriftians,  and  the  ene- 
mies of  Jesus  Christ  ;  ufe  the  power  and 
authority  of  the  empire,  which  God  has 
given  you,  to  affure  the  peace  of  the 
Church."  {v) 


hanc.pacem  effregerit  et  hominem  Occident,  Novies  30.  foliJ. 
comp.  &c. — Heroldus,  L.  L.  Fris.  143. 

(5)  L.  L.  Aleman.  ap.  Lindenbrog.  364.  Compare 
this  with  the  cuftoms  of  the  worfhippers  of  Odin. 

(*)  L.  L.  iEtheraed.  an.  1 014, 

<v)  HeifT.  1.  56. 

This 
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This  was  the  firft  ftep.  They  proceeded 
by  degrees  to  inculcate  equal  reverence  for 
particular  days,  rendered  facred  from  the  fo- 
lemn  and  important  events  which  had  hap- 
pened upon  them  ;  as  the  death  of  Martyrs,  the 
call  of  the  Saints,  and  the  chief  adions  in  the 
life  of  our  Saviour.  It  is  indeed  remarkable 
to  reflect  with  what  care,  and  under  what 
heavy  penalties,  the  exacT:  obfervance  of  the 
Lord's  Day  was  enjoined  by  fuch  men  ;  not 
merely  with  refpect  to  quarrels,  but  to  labour. 
The  laws  of  the  Bavarians,  proceeding  ex- 
prefsly  upon  the  fourth  commandment,  punifh 
any  one  who  puts  oxen  to  a  cart  on  the  Lord's 
Day,  with  the  lofs  of  the  right-hand  ox. 
Whoever  works  even  at  harveft,  on  the  fame 
day,  mail  for  the  fecond  offence  receive  fifty 
ftripes  ;  for  the  third  offence,  he  fhall  lofe  the 
third  of  what  he  gains  ;  and  for  the  fourth, 
mall  be  deprived  of  liberty,  (w)  In  the  fame 
fpirit  were  the  laws  of  the  Alemanni,  and  a 
capitulary  of  Charlemagne,  which  en- 
joined that  fuch  fabbath-breakers  mould  be 
carried   before    the   Count,   and    being  con- 

{w)  L.  L.  Boioarlor.  De  op.  dom.  die  illicit.     Herol- 
4us  99, 

C  2  vi&ed, 
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vided,  fhould  remain  for  ever  a  flave,  quia 
ndluit  Deo  vac  are.  (x.) 

Pra&ice,  however,  both  with  refpecl  to 
labour  and  to  feuds,  being  too  generally  at 
variance  with  duty,  notwithftanding  all  thefe 
expedients,  others  were  fallen  upon  of  a  more 
ferious  nature  ;  and  however  marvellous  they 
might  fometimes  have  been ;  however  low 
the  influence  of  the  Church  muft  have  fallen 
to  be  obliged  to  have  recourfe  to  thefe  piou* 
frauds,  ftill  their  effect,  which  was  for  fome 
time  fuccefsful,  and  which  could  only  have 
arifen  from  deference  for  religion,  demon- 
Urates  its  power  in  a  forcible  degree. 

Towards  the  clofe  of  the  tenth  century,  ef- 
forts had  been  made  to  put  a  flop  to  the  rage 
of  private  war,  by  depriving  the  difturbers  of 
peace,  of  chriftian  privileges,  (fuch  as  the  rights 
of  burial,)  and  exhorting  them  to  abftain  from 
hoftilities,  on  the  facred  bodies  of  the  Saints, 
which  were  carried  to  a  great  council  of  Ec- 
clefiaftics  held  at  Limoges  for  that  purpofe. 
Thefe  endeavours  failing,  an  expedient  was 
afterwards  fallen  upon,  which  for  fome  time 

(x)  L.  L.  Aleman.   38,  ap.  Lindenbrog.  373.     Capil. 
Carolm.  L.  i.  S.  81. 

had 
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had  the  defired  effed,  and  gave  rife  to  that 
celebrated  regulation  called  theTREUGA  Do- 
mini. This  truce  from  war  was  thus  em- 
phatically termed  the  truce  of  the  Lord,  from 
the  fuppofition  then  fpread  abroad,  that  an 
Angel  had  brought  a  writing  from  Heaven 
to  a  Bifhop  of  Aquitaine,  commanding  men 
to  lay  afide  their  animofities  on  pain  of  in- 
curring the  wrath  of  the  Almighty.  Strange 
as  it  may  be  thought,  this  fuppofed  miracle 
had  an  immediate  influence  upon  mens 
minds ;  a  general  peace  took  place  for  feven 
years  ;  and  afterwards  it  was  agreed  upon, 
that  Cbrijiians  fhould  never  attack  one  ano- 
ther from  the  Thurfday  evening  of  one 
week,  to  the  Monday  of  the  next,  on  account 
of  the  circumftance  that  the  paffion  and  the 
refurrection  of  our  Lord  had  happened  on. 
the  intervening  days,  (y)  This  regulation 
became  at  once  general  in  Europe,  was  con- 
firmed by  the  Pope,  (who  denounced  excom- 
munication upon  thofe  who  violated  the  agree- 
ment ;)  by  various  aflbciations  for  the  better 

(y)  Henault  Hift.  Chron.  de  Fr.  1.  154. 

It  is  to  be  wifhed  that  Dr.  Robertfon  had  purfued  his 
refearches  upon  the  origin  of  the  Treuga  Domini  (Note  x. 
Intro.  Ch.  V.)  farther  than  he  has  done. 

C  3  fupport 
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fupport  of  it;  and  by ■  the  laws,  ordinances, 
and  conventions  of  almoft  all  the    different 

States. 

Many  of  the  deeds  are  extant.  In  1027, 
we  find  an  aflbciation  between  the  Bifhop  of 
Helena^  in  Rouffilon,  his  canons  and  clergy, 
and  the  body  of  his  vaflals,  women  as  well  a$ 
men,  by  which  "  omnigenae  hoftilitates,  ag- 
u  greffiones,  incendise,  et  latrocinia  prohi- 
"  bentur,  ab  hora  fabbati  nona,  ufque  in  diem 
"  lunse  hora  prima,"  &c.  (z).  In  1045, 
there  is  another  league  between  the  Archbi- 
Ihop  of  Narbonne,  the  Count  of  Rouffilon, 
and  other  Nobility  of  the  South,  for  the  bet- 
ter obfervation  of  the  Truce  of  God  ;  (a) 
and  in  1054,  another  more  general,  for  the 
fame  purpofe,  made  by  Bifhops,  Nobles,  and 
ordinary  perfons.     It  runs  thus  : 

"  Treuga,  feu  Pax  Publica,  et  Reli- 
"  g  1  on  is,  per  decern  Epifcopos,  duos  Comi- 
"  tes,  una  cum  Abbatorum,  et  Clericorum, 
"  et  quorundam  Nobilium,  et  ignobilium  non 
"  minima  multitudine    fancl:a,    pro    renova- 

(z)  Du  Mont.  Corps.  Dip.  Un.  I.  43. 

(a)  Id.  i.   451, 

"  done, 
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"  tione,  extenfione,  et  ftrictiori  obferva- 
"  tione,  Treug^e  Domini  ;  qua,  prseter 
u  alia,  cmnes  hoftilitates,  ab  occafu  folis 
"  quartse  ferise,  ufque  fecundas  ferias  illuf- 
"  cente  fole  prohibits  fuerant."  (  b  ) 

By  this  deed,  among  the  other  juft  refolu- 
tions,  the  payment  of  debts  is  determined 
upon  ;  and  fuch  is  their  love  of  peace,  for  the 
fake  of  the  Author  of  their  religion,  that 
whoever  fheds  the  blood  of  a  chriftian,  is 
guilty,  it  is  affirmed,  of  fhedding  the  blood  of 
Christ  himfelf.  It  is  not  improbable  that  the 
wifh  to  avoid  the  fhedding  of  chriftian  blood, 
fo  often  expreffed  by  different  Potentates  all 
through  the  centuries  from  that  time,  is  de- 
rived from  this  remarkable  and  characteriftic 
phrafe. 

The  paffions  of  mankind,  however,  height- 
ened by  the  little  power  of  coercion  poffeffed 
by  the  Civil  Magiftrate,  could  not  long  be 
reined  in  ;  and  as  that  falfe  fpirit  of  religion 
which  evaporates  in  fuperftition,  is  capable  of 
little  more  than  fudden  impulfes  ;  the  rage 
for  war,  and  the  thirft  for  private  vengeance, 

(b)  Petr.  de  Marca,  Concordia,  &c.  ap  Du  Mont.  i.  47. 

C  4  broke 
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broke  out  as   ftrong  as  ever  in  a  very  few 
years. 

The  Church  was  again  obliged  to  inter- 
pofe,  by  the  fufpenfion  of  chriftian  rights ; 
but  their  interpofition  was  vain  among  men 
who  laid  no  ftrefs  on  their  moft  folemn  en- 
gagements ;  and  in  France  diforder  rofe  to 
fuch  a  height,  from  the  mutual  invafions  of 
French,  Arragonians,  Germans,  and  Bra- 
banfons,  that  in  the  South  no  one  could  ftir 
out  of  the  fortified  places,  (c)  In  this  mifera- 
ble  fituation,  tranquillity  was  for  a  time  re- 
ftored  by  a  mechanic  of  Puy  in  Auvergne. 
This  man,  a  carpenter  by  trade,  being  accuf- 
tomed  to  pafs  the  eve  of  the  Annunciation  in 
prayer,  perfuaded  firft  himfelf,  and  afterwards 
the  people,  that  the  Virgin  Mary  had  ap- 
peared to  him,  and  commanded  a  general 
peace  throughout  the  world  ;  as  a  proof  of 
which,  fhe  had  fhewn  him  an  image  of  her- 
felf  and  Son.  The  fimplicity  and  religious 
fear  of  the  multitude  foon  caught  the  infpira- 
tion ;  a  general  peace  was  refolved  upon ;  a 
fociety  wras  inflituted  on  the  fpot ;  and 
Bifhops,  and   men  of  all  ranks,  flocked  from 

(<:)  Velly  2.  135. 

every 
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every  part  to  partake  of  that  tranquillity  which 
they  verily  believed  had  been  vifibly  com- 
manded by  Heaven.  Many  were  the  efFe&s 
of  this  Affbciation,  which  affumed  the  name 
of  the  Brotherhood  of  God,  and  wore 
a  leaden  Agnus  Dei  upon  the  breaft.  They 
forfwore  drinking,  gaming,  and  luxury,  and 
bound  themfelves  never  to  take  falfe  or  difho- 
nourable  oaths  ;  they  did  more  ;  they  fwore 
to  make  war  upon  the  enemies  of  peace,  and 
for  this  purpofe  aflembled  an  army,  which  de- 
feated in  two  battles  the  ravagers  whofe  difor- 
ders  had  occafioned  the  Inftitution.  They 
were  in  the  end,  however,  not  merely  de- 
feated, but  abfolutely  annihilated  them- 
felves. 

i 

L'Abbe  Velly,  on  the  authority  of  an  an- 
tient  manufcript,  found  at  the  end  of  a  French 
Chronicle,  which  finifhes  with  Charles  the 
Wife,  (in  the  fourteenth  century,)  gives  an 
account  fomewhat  different  from  De  Lau- 
riere,  (a)  and  attributes  the  origin  of  this 
tranfa&ion,  not  to  fanaticifm,  but  to  avarice. 
It  had  been  the  cuftom,  fays  the  manufcript, 

(d)  Pref.  Ordonn.  des  Rois  de  France. 

for 
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for  all  the  Princes  and  Lords  in  the  neigh- 
bourhood of  Puy,  attended  by  a  number  of 
tradefmen,  with  their  goods,  to  affemble  in 
that  city  on  the  feaft  of  the  Annunciation, 
which  brought  great  profit  to  the  Church. 
The  diforders  of  the  times,  however,  pre- 
vented men  from  travelling  ;  and  a  Canon  of 
Puy,  unwilling  to  lofe  his  ufual  advantages, 
inftructed  a  young  man,  a  ftranger  in  the 
town,  to  appear  difguifed  like  the  Virgin  to 
the  pious  mechanic,  which  produced  all  this 
effect.  Whether  this  ftory  be  true  or  not, 
(and  it  muft  be  owned  that  fuperftition,  ra- 
ther than  true  religion,  was  the  caufe,)  the 
event  proves  the  influence  of  Chriftianity  on 
the  cuftoms  of  the  time. 

We  have  feen  in  a  former  chapter  (e)  the 
univerfal  exiftence  of  flavery  during  the  ear- 
lier ages,  and  it  was  fhewn  to  be  chiefly 
owing  ho  the  efforts  of  Chriftianity  that  the 
Inftitution  was  abolifhed.  In  the  attempt  to 
effectuate  the  abolition,  and  the  fuccefs  which 
in  the  end  attended  it,  we  have  a  full  proof 
of  the  genera/  influence  of  this  religion  upon 

(e)  Chap.  VIII. 

the 
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the  mind,  fince  no  paflage  of  the  New  Tefta- 
ment  has  abfolutely  forbidden  the  cuftom ; 
and  it  is  merely  therefore  from  the  fpirit  of 
the  fyftem  of  morality  there  difplayed,  that 
men  collected  what  ought  to  be  their  conduct: 
in  this  refpect.  Commanded  to  look  upon 
all  mankind  as  their  brethren,  it  wanted  little 
combination  of  the  reafoning  faculties  to  difcover 
that  it  was  incompatible  with  fuch  an  injunc-  - 
tion  to  hold  them  in  chains,  exclufive  of  the 
benevolent  effects  upon  the  heart,  which  the 
religion  was  calculated  generally  to  produce, 
and  which,  when  produced,  did  that  from 
analogy  which  was  not  exprefsly  commanded. 
After  this,  and  what  was  faid  in  the  beginning 
of  this  fection,  it  is  of  little  confequence  to 
object  that  the  cuftom  of  flavery  remained  for 
a  great  length  of  time,  or  that  the  Church  it- 
felf  was  poffefled  of  numbers  of  flaves.  We 
have  fhewn  that  the  cuftom  of  enfranchife- 
ment  was  the  effect  chiefly  of  pious  and  chrif- 
tian  motives,  and  that  the  example  was  gene- 
rally fet  by  the  minifters  of  religion.  No  law, 
it  muft  be  owned,  is  to  be  met  with,  by 
which  the  cuftom  was  abolifhed  all  at  once, 
nor  could  fuch  a  law  have  ever  been  jufti- 
iied ;    I   do    not   mean   on  account  of    the 

claims 
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claims  of  the  rights  of  property,  (which,  if 
they  are  incompatible  with  divine  inftitu- 
tions,  fhould  never  be  fo  much  confidered  as 
to  retard  their  effed,)  but  on  the  principles 
of  the  very  benevolence  which  it  was  meant 
to  confult ;  for  the  men  who  would  have  been 
the  object  of  it,  being  thus  thrown  fuddenly 
on  the  world,  without  protection,  or  the 
means  of  fupport,  would  have  been  put  in  a 
worfe  condition  than  they  were  in  before.  It 
muft  be  owned  alfo,  that  avarice,  and  the  love 
of  abfolute  dominion,  might  have  thrown 
confiderable  obftacles  in  the  way  of  the  abo- 
lition. 

Upon  the  whole,  however,  it  was  not  un~ 
wife  to  truft  it  to  the  voluntary  a&s  of  men 
guided  by  the  fpirit  of  their  religion,  which, 
as  we  have  feen,  did  much  in  the  ages  before 
the  period  we  are  now  defcribing,  and  which 
continued  its  efforts  long  afterwards.  At  the 
fame  time  it  is  to  be  mentioned,  that  many 
of  the  Saxon  laws  took  it  within  their  fcope, 
and  did  fomewhat  towards  it,  when  they  pro- 
hibited, from  chriftia?t  motives,  the  fale  of 
Chriftians  out  of  the  country,  or  among  Pa- 
gans, 
I 
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gailS,    NE   ANIMA  PERDITUR    QJJAM  CHRIS- 
TUS  PROPRIA  SUA  VITA  REDEMIT.   {/.  ) 

The  Hungarian  laws,  under  King  Stephen, 
went  ftill  farther :  "  If  arty  one,"  fays  that 
pious  Monarch,  "  influenced  by  pity,  fhall 
*  have  promifed  liberty  to  his  flaves  or 
"  handmaids,  and  dies  without  having  time 
"  for  a  will,  his  widow  or  fon  fhall  have 
"  power  to  execute  his  intention,  pro  animce 
"  redemptione  fui mariti"  (g) 

Hence  alfo,  when  Snarez  marks  the  diffe- 
rence which  he  very  juftly  holds  between  the 
law  of  nations  and  the  law  of  nature,  he  ad- 
duces, among  other  proofs,  the  abolition  of 
flavery  as  arifing  from  the  pofitive  inftitu- 
tions  of  the  Chrijlian  Church.  (Jo) 


(/)  Concil.  iEthamenfe,  et  Lib.  Conft.  ap.  Wilk.  107, 
120.   134. 

(g )  L.  L.  San&i  Steph.    Refp.  et  Stat.  Hung.  177. 

(h)  Sic  enim  Jus  Gentium  de  fervitute  captivorum 
in  bello  jufto,  in  Ecclefia  mutatum  eft,  et  inter  Chrijlia- 
nos,  idnon  fervatur. — DeLegib.  ac  DeoLegis.  L.  2.  C.  19. 
Vide  alfo  Grot.  D.  J.  B.  et  P.  3.  7.  9. 

5ut 
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But  nothing  on  this  fubjeft  can  be  more 
forcible  than  the  language  of  the  learned  Sir 
Thomas  Smith,  fpeaking  of  bondage  and 
bondmen.  "  Howbeit,"  fays  he,  u  fince  our 
u  Realme  hath  received  the  Chriftian  Reli- 
"  gion,  which  maketh  us  all  in  Chrift,  Bre- 
"  threri)  and  in  refpedi  of  God  and  Chrift, 
"  Confervos  \  men  beganne  to  have  confcience 
"  to  hold  in  captivitie  and  fuch  extreme  bon-* 
"  dage,  him  whom  they  muft  acknowledge 
"  to  be  their  Brother,  and  as  wee  ufe  to 
"  terme  him,  Chriftian  ;  that  is,  who  looketh 
"  in  Chrift,  and  by  Chrift,  to  have  equal 
"  portion  with  them  in  the  Gofpell  and  Sal- 
u  vation.  Upon  this  fcruple,  the  holy  fa- 
u  thers  and  friars,  in  their  confeflions,  and 
<c  fpecially  in  their  extreme  and  deadly  fick- 
"  neffes,  burdened  the  confciences  of  them 
"  whom  they  had  in  their  hands  ;  fo  that 
"  temporal  men,  by  little  and  little,  by  reafon 
"  of  that  terror  in  their  confcience,  were  glad 
iC  to  manumitte  all  their  villaines.  The  holy 
"  fathers  and  friars,  however,"  (adds  this  grave 
perfon,)   "  did  not  in  like  fort  by  theirs."  (/) 

(i)  Commonwealth  of  Engl.  137. 

Dr. 
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Dr.  Robertfon,  in  a  very  learned  and  co- 
pious note  upon  the  ftate  of  flaves  during  the 
earlier  ages  in  Europe,  has  fbrftalled  much  that 
might  be  adduced  farther  on  the  fcore  of  au- 
thority, with  refpecl  to  enfranchifement   on 
chriftian  motives.     To  that  note   (k)    I  fhall 
therefore  refer  the  reader,  and  content  myfelf 
with  pointing  out  a  few  other  inftances,  which 
powerfully  confirm  the  opinion  ;   fuch   as  the 
decree  of  the  third  Lateran  Council,  under 
Pope  Alexander  III.  by  which  it  is  exprefsly 
declared,   that    all   Chriftians    ought    to    be 
exempt  from  flavery  ;  ( /)    and  a  law  of  Swe- 
den, about  the  year   1299,    known   by  the 
name   of  king  Birger's  law,  by  which  the 
fale  of  flaves  is  prohibited,  exprefsly  on  ac- 
count of  the   injuftice    of    fuch    a  practice 
among  men,    whom   Chriji  made  free  at  the 
price  of  his  blood,  (m) 

But  of  all  the  effe&s  of  Chriftianity  in 
altering  the  political  face  of  Europe  through- 
out all  its  people,  and  which  may  therefore 

(k)  Note  U.  Introd.  Ch.  v. 

(/)  Henault  Hift.  Chron.  1.  195. 

{m)  Loccen,  Leg.  Suec, 

very 
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very  fairly  be  denominated  a  part  of  its  Law 
of  nations  ;  none  are  fo  prominent  to  obferva- 
tion  during  thefe  centuries,  as  thofe  which 
fprang  from  the  influence  and  form  of  govern- 
ment of  the  Church. 

The  Bifhop  of  Rome,  by  means  which  it  falls 
within  the  province  of  Ecclefiaftical  Hiftory  to 
deduce  at  large,  rather  than  of  a  treatife  like 
this,  had  rifen  to  a  height  of  power  wholly 
unparalleled  in  the  hiftory  of  the  world  ;  and 
although  at  firft  he  was,  comparatively,  with- 
out territory,  without  troops,  without  riches, 
without  feudal  rights ;  he  obtained  by  his 
fpiritual  influence  alone  a  defpotifm,  firft  over 
the  minds,  and  afterwards  over  the  tempora- 
lities of  princes,  which  made  him  foar  far 
above  them  all  in  power  and  pre-eminence. 

It  is  true,  that  in  all  well  regulated  com- 
munities, the  effect  of  Religion  has  been  fo 
great  as  to  reflect  confiderable  refpedtability 
upon  its  minifters ;  but  in  the  ages  of  anti- 
quity, and  in  countries  not  chriftian,  their 
influence  has  been  confined  within  the  bounds 
of  a  fingle  ftate.  The  High  Prieft,  or  the 
Patriarch,     has    had    much     fway    in    the 

Hierarchy 
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Hierarchy  of  his  Country,  and  much  perfonal 
influence  over  the  minds  of  his  countrymen  ; 
but  it  was  referved  for  the  Chrijlian  nations 
alone,  uniformly  to  obey,  though  diflimilar 
in  origin,  character,  and  language,  and  often 
difunited  by  oppofing  interefts,  one  par- 
ticular man  taken  promifcuoufly  from 
among  them,  to  expound  their  religious  duties, 
and  be  their  director  in  points  of  confcience. 
Nor  is  this,  while  diverted  of  extraneous 
matter,  fo  incongruous  or  unnatural  as  it 
has  appeared  fince  the  ufurpations  and  tyranny 
of  the  Supreme  Pontiff.  If  there  is  any  thing 
that  can  unite  men  and  nations  of-  the  moft 
difcordant  characters,  it  is  the  profeflion  of 
the  fame  religion  ;  efpecially  a  religion,  the 
very  effence  of  whofe  morality  is  to  confider 
all  mankind  as  brethren.  Of  fuch  a  religion, 
thus  generally  profefled,  every  minifter,  let 
what  will  be  his  country,  will  naturally  have 
an  influence  over  all  communities  whatfoever ; 
he  talks  to  them  the  fame  language,  he  teaches 
them  the  fame  truths,  he  is  cloathed  with  a 
character  which  all  are  bound  to  refpect,  and 
he  belongs  as  it  were,  to  the  fame  irate  with 
every  one,  or  rather  all  ftates,  in  this  point 
of  view,  are  indifferent  to  him.  The  Clergy 
Vol.  II,  D  there- 
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therefore,  in  the  natural  ftate  of  things,  are 
among  Chriftians,  absolutely  a  different  body 
of  men  from  the  reft  of  the  world.  They  form 
a  community,  made  up  from  other  communi- 
ties ;  they  are  felected  to  be  the  channels  by 
which  the  benefits  of  a  religion  common  to  all, 
are  to  be  conveyed  equally  to  all.  The  whole 
world  is  their  care,  and  univerfal  order  and 
benevolence  their  objecls,  and  though  the 
unavoidable  divifions  of  mankind  into  feparate 
nations,  fuperinduce  the  fame  fort  of  di- 
vifions among  them,  (which  thus  have  par- 
ticular communities  allotted  to  them  as  their 
peculiar  charge)  yet  the  bond  of  Union  occa- 
fioned  by  one  common  religion  continues 
always  the  fame,  and  a  Chriftian  Ecclefiaftic, 
whatever  may  be  his  country,  is  every  where 
entitled  to  the  reverence  and  influence  at- 
tached to  his  character,, 

But  if  this  be  the  cafe  in  Theory,  (although 
the  imperfections  and  blindnefs  of  men  have 
rendered  fo  noble  a  theory  abortive  in  the 
practice,)  the  Supreme  Head  of  this  venerable 
body,  would  naturally  be  intitled  to  as  much 
greater  a  proportion  of  influence  and  refpecT, 
as  the  head  of  any  other  inftitution  pofTefTes 

above 
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above  its  fubordinate  members.  He  is  fclected 
to  fuperintend  the  difcipiine,  the  manners, 
and  the  qualifications  of  thofe,  who  are  them- 
felves  the  regulators  of  difcipiine  and  manners 
to  the  reft  of  the  world.  All  men  therefore, 
ought  fairly  to  look  up  to  him,  as  to  their 
father  and  chief  counfellor,  and  he  would  in 
return  advife  and  correct  them  as  his  chil- 
dren, with  equal  fe  verity,  and  equal  love. 

Such  actually  is  the  picture  which  the  Re-* 
ligious  Eftabliihments  of  Chrifiian  nations 
difplays  to  us  in  Europe  during  the  earlier 
ages,  diverted  of  the  corruptions  which  after- 
wards defaced  it.  A  Hierarchy,  neither  un- 
natural, nor  unwife  ! 

It  does  not  fall  within  the  fcope  of  our  en- 
quiry, to  fhew  by  an  enlarged  detail,  how  the 
Patriarchal  Church  of  Rome,  attained  to  this 
pre-eminence  over  other  rival  churches,  inch 
as  Carthage^  Anlioch^  or  Conftaniinople  ;  or  how 
it  rofe  from  the  equality  in  which  originally  all 
the  Churches  of  Chriftianity  had  been  eftabliih- 
ed :  Neither  is  it  more  relevant  to  trace  minutely 
theprogrefsofthc  Pontiff's  power  over  the  mind 
of  man,  his  claim  to  infallibility,  or  his  pre- 
D  2  tended 
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tended  fucceflion  to  the  power  of  Saint 
Peter.  It  is  fufficient  that  the  facl:  of  his 
fuperiority  did  actually  exift,  and  that  the 
weftern  nations  chofe  to  confider  him  as  the 
chief  of  Christendom  ;  to  obey  him  as  the 
fucceffor  of  the  Apoftle,  and  their  infallible 
director  in  all  points  of  morality,  of  con- 
ference, and  of  faith, 

The  afpedr,  of  Europe  however  came  thus 
to  be  changed  ;  all  the  various  barbarous  na- 
tions that  had  poured  in  from  Scandinavia  or 
Tartary,  from  the  North  or  from  the  Eaft, 
ceafed  by  degrees  to  confider  themfelves  of 
different  races,  and  in  fome  meafure  coalefced 
under  one  great  bond  of  union.  And  although 
they  were  independent  of  one  another,  and 
every  fovereignty  was  fupreme  with  refpedt 
to  the  reft ;  yet  for  religions  purpofes,  and  in 
confequence  of  religious  deference,  they  were 
willing,  all  of  them,  to  part  with  a  portion 
of  that  Sovereignty,  and  the  whole  of  what 
was  parted  with  being  united  under  the 
Church  and  fwayed  by  one  man,  compofed 
a  new  kind  of  dominion,  as  firm  and  exten- 
five,  as  it  was  remarkable* 


By 
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By  the  Conftitution  of  this  dominion,  who- 
ever was  the  poffeffor  of  the  Papal  Chair,  was 
in  fome  meafure  the  director  of  the  affairs  of 
Europe.  He  was  the  fuppofed  Mediator 
between  Heaven  and  the  world  ;  he  decided 
upon  right  and  wrong  ;  he  was  the  great 
cafuift  in  all  difficulties  ;  and  among  fovereign 
princes,  who  obeyed  no  other  tribunal,  he 
might  fairly  be  called  the  Custos  Morum. 
Could  it  have  proceeded  without  abufe,  or 
was  it  the  lot  of  mortality  to  admit  of  fuch 
perfection  of  wifdom  and  virtue  in  one  man ; 
the  Inftitution  would  have  been  admirable  ! 
A  common  Tribunal  was  thus  fupplied  where 
it  moil  was  wanted  ;  Appeals  lay  to  it  from 
all  corners  of  Europe  ;  the  weak  could  be 
upheld ;  the  ftrong  could  be  repreffed ;  the 
moft  divine  of  all  Inftitutions,  Justice,  had 
free  room  to  difplay  itfelf ;  and  the  Father 
of  Christendom  might  really  have  been 
what  his  name  implied. 

The  arms  which  enabled  him  to  enforce 
the  power  fo  granted  are  too  well  known  to 
need  any  elucidation.  I  fhall  only  obferve, 
that  when  men  could  agree,  from  fpiritual 
motives,  to  pay  fuch  uncommon  deference  to 
D  3  an 
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an  individual  who  poffeffed  no  kind  of  tem- 
poral rights  over  them  ;  it  was  but  natural  for 
them  to  fuppofe  that  he  poffefled  the  abfolute 
difpofal  of  fpiritual  rewards  and  punifhments. 
His  dominion,  being  founded  upon  influ- 
ence over  the  mind,  and  imagination,  the 
things  which  have  the  deepeft  eixed  upon 
them  mull  have  been  fubject,  or  fuppofed  to 
have  been  fuhjecl:  to  his  will  ;  and  it  is  not 
wonderful  therefore  that  his  privileges  of  re- 
mitting fins,  of  depriving  men  of  Chriftian 
rights  by  excommunication  ;  and  of  being 
the  fole  perfon  to  receive  them  again  within 
the  bofom  of  the  Church  mould  be  fo  uni- 
yerfally  allowed,  and  attended  with  fuch  re- 
markable effects.  Nor  is  that  right  which 
was  claimed  to  arm  other  powers  againft  re- 
fractory princes,  by  any  means  fo  great  an 
ufurpatioo  (rheie  premifes  being  allowed,) 
as  at  firfl:  fight  it  may  appear.  The  power 
with  which  men  chofe  to  invert  their  Holy 
Father,  of  marking  out  a  man  for  public 
execration  and  public  deftru&ion,  for  the 
fake  of  virtue  and  religion,  was  really  but 
nugatory,  unlefs  he  alfo  had  the  power  of 
calling  upon  the  fecular  arm  to  fupport  him. 
Hence  could  the  Ecclefiaftical  Eiiablifhments. 
2  which 
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which  arofe  out  of  Chriftianity,  have  really 
ever  cxiflcd  in  their  purity,  or  for  the  fole 
purpofe  for  which  the  language  of  the  Theory 
intended  them  ;  had  the  papal  thunders  been 
only  dealt  out  in  the  cafe  of  fome  horrid 
atrocity,  worthy  of  divine  wrath  ;  the  inter- 
ference of  different  Potentates  with  one  another 
at  the  call  of  the  Pope,  and  the  confequent 
multiplication  of  the  legitimate  caufes  for  war, 
would  not  have  been  fo  unjuft,  or  fo  ftrange, 
as  they  appear  in  the  hiilories.  As  long  as 
the  Ecclefiaftical  Constitution  was  fupported  by 
the  thrones  of  Europe,  it  was  but  a  fair  and 
natural  confequence,  and  it  is  the  abufe  of 
the  inftitution,  not  the  inftitution  itfelf,  which 
chiefly  calls  for  our  animadverfion. 

When  John,  king  of  England,  by  his 
violence  and  depravity,  had  drawn  down 
upon  himfelf  the  juft  deteftation  of  mankind, 
and  the  frequent  admonitions  of  the  Pope,  he 
laughed  at  attacks  which,  while  he  was  at 
the  head  of  the  whole  integral  force  of  his 
kingdom,  could  only,  or  chiefly,  affe£l  his 
reputation.  But  when  the  holy  father  uttered 
his  final  malediction,  which  difarmed  him  of 
half  his  power,  and  gave  the  King  of  France 
D  4  authority 
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authority  to  execute  the  fentence  of  excom- 
munication, the  Tyrant,  humbled  by  the 
fpiritual  and  temporal  powers  united,  was 
forced  at  laft  to  give  way,  and  to  reconcile 
himfelf  to  the  Church  at  the  expence  of 
his  independence.  The  confequence  is  well 
known.  The  hand  wrhich  directed  deftruc-* 
tion  againft  him  when  he  was  fuppofed  to 
deferve  it,  was  able  to  avert  the  blow  when 
he  had  expiated  his  offence  ;  and  Philip 
Augustus,  though  he  refufed  to  lay  down 
his  arms,  was  unable  to  contend  with  the 
reftored  vigour  of  John,  (n) 

In  this  example « I  am  far  from  the  moft 
remote  thought  of  vindicating  the  motives 
and  conduct  either  of  Innocent  III.  or  of 
Philip.  I  have  adduced  it  merely  to  illus- 
trate the  effect  which  the  deference  of  Chris- 
tianity for  its  head,  had  upon  the  Law  of 
Nations  at  that  time  ;  and  could  we  be  fo 
happy  as  to  expecl:  that  in  fuch  a  fituation 
the  conduct  and  motives  of  a  Pope,  and  a 
king  of  France,  would  always  be  wife  and 
pure,  I  know  of  no  Inftitution  fince  the  be^ 

(k)  Mat.  Par.  299. 

ginning 
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ginning  of  mankind,  fo  well  adapted  to  pre- 
ferve  its  order,  and  consequently  its  happi- 
nefs.  {0) 

Such  wifdom  and  purity,  however,  are 
hardly  compatible,  and  certainly  not  very  inti- 
mate with  our  natures,  and  the  good  which  the 
Popes  have  ever  done,  has  been  far  overbalanced 
by  their  power  of  doing  mifchief.  But  at  the 
fame  time  it  muft  be  owned,  even  by  their  ene- 
mies, that  a  vaft  body  of  cafes  might  be 
brought  forward,  in  which  this  remarkable 
Law  of  Nations,  fuch  as  I  have  defcribed  it, 
was  adminiftered  in  fome  meafure  according  to 
the  true  fpirit  of  its  theory,  and  we  may  often 
obferve  the  Father  of  Christendom,  in- 
terfering, not  improperly,  with  mediation, 
advice,  and  correction,  in  the  affairs  and 
morals  of  all  the  neighbouring  fovereigns. 

We  have  occafion  to  remark  this  at  a  very 
early  period  in  the  firm  and  wholefome  cor- 
rection given  by  St.  Ambrose,  Archbifhop  of 
Milan,  to  fo  powerful  a  monarch  as  Theo- 

(p)  See  fome  judicious  Obfervations  of  Mr.  Barrington 
on  this  Subject. — Obferv.  on  the  Stat.  p.  510. 

DOSIUS^ 
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dos i us,  after  he  had  indifcriminately  mur- 
dered feven  thoufand  men  at  Theflalonica, 
without  diftinguiihing  the  innocent  from  the 
guilty. — Little  confcious  of  his  crime,  the 
Emperor  approached  the  church  of  Milan  in 
order  to  pay  his  accuftomed  duties,  when  he 
was  met  by  the  Prelate,  who  abfolutely  re- 
fufed  him  admittance,  and  befpoke  him  in 
the  following  terms.  "  You  feem  not  to 
"  underftand,  Sir,  the  greatnefs  of  the  mur- 
*'  der  you  have  committed  ;  and  perhaps  the 
"  greatnefs  of  your  Empire  will  not  fuffer 
u  you  to  acknowledge  your  offence.  But  our 
^  original  is  the  duft,  whence  we  were  taken, 
"  and  to  which  we  mud  return.  It  is  not  fit 
♦c  you  fhould  deceive  yourfelf  with  the  fplen- 
^  dour  of  your  purple,  or  forget  the  weak- 
"  nefs  of  the  body  that  is  covered  with  it. 
*c  With  what  eyes  will  you  look  upon  the 
&  houfe  of  our  common  Lord  ?  With  what 
"  feet  will  you  tread  his  holy  pavement  ? 
"  Will  you  ftretch  forth  thofe  hands,  ftill 
<c  dropping  with  the  blood  of  that  unjuft  mur- 
"  der,  and  therewith  take  the  holy  body  of 
"  the  Lord  ?  And  will  you  put  the  cup  of 
"  that  precious  blood  to  your  mouth,  who 
"  have  fheel  fo  much  blood  by  the  hafty  de-. 

"  cr/ee 
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*  cree  of  an  angry  mind  ?"  In  this  animated 
ftrain  did  a  minifter  of  religion  proceed  to 
rebuke  the  moft  tremendous  monarch  of  the 
earth,  till  he  fent  him  home  covered  with 
fharne,  and  diffolving  into  penitence  and 
tears  at  the  recollection  of  the  cruelty  of  his 
public  conduct  ;  [p)  let  thofe  who  are  ac- 
quainted with  the  conduct  of  the  Priefts  of 
Pagan  times  towards  kings  and  generals,  draw 
the  proper  inference. 

Another  very  complete  example  is  to  be 
found  during  the  ninth  century,  in  the  his- 
tory of  Lorrain.  Lotharius,  the  firft  king 
of  that  country,  having  repudiated  his  wife, 
in  order  to  marry  a  miftrefs,  Nicholas  I. 
who  then  filled  the  papal  chair,  interpofed 
for  the  fake  of  the  good  order  of  which  he 
conceived  himfelf  to  be  the  guardian.  He  told 
him  that  his  religion  permitted  him  neither 
to  divorce  his  wife,  nor  to  marry  his  concu- 
bine ;  and  threatened  him  with  the  fevereft 
cenfures  of  the  church  unlefs  he  returned  to 
his  duty.  Lotharius  replied,  and  the  Pope 
thus  oppofed,  fent  two  Legates   immediately 

(/>)  Bingham.  Antiq.  of  the  Church,  B.  16.  ch.  3. 

into 
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into  his  dominions,  who  fummoned  a  Coun- 
cil, and  determined  the  matter  in  his  favour. 
Nicholas  diflatisfied  with  their  determination, 
depofed,  of  his  own  authority,  the  two  Arch- 
bifhops,  of  Treves  and  Cologne,  and  fent 
another  Legate,  who  gave  the  affair  a  re-hear- 
ing, and  determining  it  againit  the  king,  he 
was  at  length  obliged  to  feparate  himfeif  from 
his  miftrefs.  (^) 

The  ftory   is  little    interefting.     Nicholas 
might  poffibly  have  had  felfifh  views  in  doing 
even   what  he  did,    and  Lotharius   actually 
fucceeded  better  with  his  fuccefTor  Adrian 
IL  I  mention  it,  merely  to  fhew  the  difference 
which   it    exhibits,    between    the    Law    of 
Nations  of  Europe  at  this  time,  and  that  of  all 
other  Countries,  and  of  Europe  itfelf,  before 
the   firm   eftablifhment   of  Chriftianity.     No 
nation  of  antiquity,    nor    any    that  was    a 
ftranger  to  Chriftianity,  offers  an  example  of 
fuch  fubmiffion  to   a  man,  of  whom,  as   a 
temporal    prince,    they   were    wholly    inde- 
pendent. 

The  hiftory  of  the  fucceeding  ages,  is  preg- 
nant with  cafes  of  the  fame  kind.     Of  media- 

(?)  Veliy  I.  323. 

tion, 
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tion,  (not  merely  as  a  friend  whofe  own  In- 
tereft  is  probably  concerned,  but  in  the  capa- 
city of  a  father,  equally  interefted  for  all  his 
children,  and  anxious  to  make  them  fulfil  the 
duties  moil  acceptable  to  God,)  we  have  an 
eminent  and  not  ineloquent  example  in  a  let- 
ter of  Pope  Alexander,  recommending  peace 
between  the  kings  of  France  and  England  in 
1 162.     "Among  other  good  things,"    fays 
the  letter,    "  which   render  men  amiable  to 
"  their  neighbours  and  pleafmg  to  God,  we 
"  believe  that  to  be  moft   acceptable,  which 
"  infufes  charity  into  the  heart,  and  operates 
as  a  bond  of  union  to  different  minds.   This 
good  is  Peace,  by  wThich  hatred  is  difpelled, 
rancour  allayed,    envy   driven  away,    and 
m  anger  fhaken  off;  which  pacifies  the  mind, 
m  conciliates  the   heart,    affaages   the  bread, 
"•and  aflimilates  tempers.     This  is  what  we 
"  feek  to  plant,  to  propagate,  and  to  nourifh, 
*  among   the   fons  of   the  Church  ;     this   is 
"  what   we   wilh   to  bring  to    fruit,  among 
"  Kings,  Princes,  and  Great  Men."  (r) 

If 

(r)  Inter  csetera  bona,  quae  hominem  amabilem  proxi- 
mis,  et  placidum  Deo  reddunt,  illud  fpecialiter  accepturri 
fere  credimus,  quod  caritatem  cordibus  inferit,  et  animarum 

vinculum 


u 


<i 
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If  we  paufe  for  a  moment  in  this  place,* 
and  recoiled:  the  bloody  injunctions  of  the 
religion  profeffed  by  the  Conquerors  of  Eu* 
rope  before  their  converfion,  and  the  manner 
by  which  they  were  commanded  to  render 
themfelves  acceptable  to  Odin,  (s)  the  chief 
of  their  Gods  ;  we  cannot  but  be  fenfibly 
ftruck  with  the  change,  which  a  few  cen- 
turies, under  the  influence  of  Chriftianity, 
had  made  in  the  maxims  of  the  world  ! 

The  opinion  entertained  of  the  Pope's 
power,  when  properly  ufed,  appears  alfo 
very  forcibly  in  the  affecting  appeal  made  by 
Henry  II.  of  England,  to  the  fame  Alex- 
ander, ten  years  afterwards.  He  com- 
plains to  him  of  the  want  of  duty,  and  the 
ingratitude  of  his  fons  ;  that  he  has  the 
misfortune  to  be  forced  to  act,  as  if  he 
hated  his  own  blood ;  that  although  he 
could   eafily  reprefs  their  rebellion^    yet  he 

vinculum  operatur.  Hoc,  inquam,  bonum,  Pax  eft : 
quae  procul  depellet  hodium ;  rancorem  abjicit ;  fugat  in- 
vidiam; excutitque  livorem;  pacat  mentes,  corda  conci- 
liate ferenat  pectora,  et  fociat  voluntates,  Hane,  &c.  &c* 
— Rymer,   I.  21.  et  infr. 

(s)  Vide  Chap.  VII.  ad  fin. 

cannot 
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cannot  fhake  off  the  father,  nor  forget  his 
natural  affections  fo  much  as  to  have  recourfe 
to  extremities.  In  this  tribulation  he  ap- 
proached the  Pontiff,  "  whom  God,"  he  fays, 
"  had  raifed  to  the  office  of  Shepherd  over 
"  his  people,  and  who  though  deftitute  of 
"  temporal  arms,  is  able  to  defend  the  patri- 
"  mony  of  Saint  Peter  with  the  fpiritual 
"  fword,  and  requefts  his  interpofition  to 
"  turn  the  hearts  of  children  properly  towards 
"  their  parent."  (/) 

The  obligations  of  Richard  I.  to  the 
Pope,  in  procuring  his  releafe  from  the  pri- 
fons  of  the  Duke  of  Auftria  and  the  Emperor, 
are  well  known.  The  former  was  touched 
in  confcience  on  his  death  bed,  and  com- 
manded his  fon  to  return  the  part  of 
Richard's  ranfom  which  he  had  received 
as  his  fhare  of  the  plunder.  The  young 
Duke,  however,  being  poffibly  not  fo  prompt 
as  he  ought  to  have  been,  in  fulfilling  the 
intentions  of  his  father;  Innocent  III  who 
then  held  the  See  of  Rome,  writes  to  him  a 
letter,  the  preamble  of  which  defcribes  with 

(0  Rym.  1.  35. 

exa&itude 
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exa&nefs  the  quality  of  parental  Mediator  in 
the  affairs  of  the  world,  with  which  as  we 
have  faid  the  theory  of  the  Ecclefiaftical  Efta- 
blifhments  had  inverted  this  remarkable  po- 
tentate. Innocent  begins  thus.  "  In  eo  fu- 
mus  officio,  difponente  Deo,  conftituti,  ut 
fingulorum  et  omnium  faluti  confulere  de- 
beamus  ;  et  univerfis  petentibus,  tarn  ma- 
joribus  quam  minoribus,  in  executione  juf- 
u  titise  providere."  (u) 

He  goes  on  to  exhort  him,  as  he  values  the 
falvation  of  his  Father,  or  his  own,  to  reftore 
the  money,  and  threatens  him  with  excom- 
munication in  cafe  of  difobedience.  The  let- 
ter had  fo  far  the  defired  effe£t,  that  he  re- 
ftored  the  hoftages  which  had  been  given  for 
the  payment  of  the  money,  and  would  have 
given  back  the  money  itfelf,  had  not  death 
prevented  the  performance  of  his  promife. 

In  1 193,  the  fame  fort  of  interpofition 
procured  liberty  to  the  three  daughters  of 
Tancred,    king  of  Sicily,    who  had   been 

(u)  Rym.  1.  102. 

carried 
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carried  off  and   retained  captive  unjuftly  by 
the  Emperor  Henry  VI.  (w) 

In  1 2 14,  Simon  Montford,  the  Conqueror 
of  the  Albigeois,  having  unjuftly  detained 
the  infant  fon  of  the  king  of  Arragon  in 
prifon,  his  mother  appealed  for  fuccour  to 
{he  Pope,  who  interpofed  his  authority  in 
her  favour,  and  Montford  was  forced  to  yiejd 
up  the  child,  {x) 

Laftly,  in  1337,  uPon  trie  breaking  out 
of  the  war  between  Edward  IIL  and 
Philip  of  Valois  ;  the  Englifh  monarch 
before  he  took  the  field,  thought  it  right  to 
lay  his  pretenfions  before  the  fovereign  of 
Rome ;  he  complains  to  him  of  having  been 
unjuftly  deprived  of  the  crown  of  France  ; 
of  affronts  offered  to  his  Ambaffadors  ;  of  the 
conduct  of  the  Nobles  of  the  realm,  who  in 
their  capacity  of  Judges,  had  deprived  him, 
when  a  minor,  of  his  rights  ;  of  the  king's 
favouring  the  revolt  of  the  Scotch  ;    and  in 

{w)  Burign.  I.  507. 

(#)  This  circumftance  obliges  even  Voltaire  to  confefs, 
"  Qu'il-y-avait  des  moments  bien  honorables  pour  la  cour 
"  de  Rome."— Efp.  des  Nat.  ch.  60. 

Vol.  II.  E  fhort, 
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fhort,  lays  the  whole  of  his  grievances  before 
him  as  if  he  had  been  regularly  chofen 
umpire  between  them,  (y) 

It  is  not  improbable  that  the  cuftom  of 
Appeal  to  neutral  powers,  on  the  breaking 
out  of  war,  (z)  arofe  from  this  influence  of 
the  Pope  in  the  Chriftian  republic.  Habituated 
to  lay  their  grievances  before  him  on  all  occa- 
fions,  and  to  juftify  their  conduct  when  it 
appeared  to  be  neceflary  ;  the  tranfition  was 
eafy  from  him  to  other  princes  ;  and  the 
connection  between  the  various  potentates 
growing  clofer  and  clofer,  they  continued 
from  a  fenfe  of  its  utility,  a  cuftom  which 
poflibly  would  not  have  been  thought  of,  (or 
at  leaft  not  fo  foon,)  had  it  not  been  for  the 
deference  they  paid  to  him  at  a  time  when 
knowledge  of  one  another  was  not  fo  uni- 
verfal. 

The  war  waged  by  Edward  in  fupport 
of  his  claim  was  actually  delayed  for  fome 
months,  after  it  had  been  refolved  upon  in 
Parliament,    exprefsly  out  of  reverence  for 


(y)  Rym.  p.  4.  826. 
(2)  See  Chap.  X. 


the 
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the  holy  See  which  had  advifed  fuch  a  piece 
of  moderation  ;  {a)  and  after  it  broke  out, 
we  find  the  Pope  through  his  Legates  not 
wanting  in  the  care  which  he  had  profefTed 
to.  have  for  his  children.  It  was  not  their 
fault,  that  the  bloody  battle  of  Poitiers  was 
not  prevented  ;  and  as  it  was,  it  was  retarded 
for  the  fpace  of  one  day  by  negotiation.  On 
the  morning  intended  for  the  battle,  fays 
Froiflart,  when  the  troops  were  drawn  up, 
and  every  officer  encircled  with  his  men ; 
the  Cardinal  of  Perigord  came  to  the  king  on 
full  gallop  from  Poitiers,  whence  he  had  fet 
out  at  day  break,  and  with  joined  hands,  and 
in  the  name  of  God,  and  humility,  conjured 
him  to  fpaie  the  effufion  of  fo  much  blood 
as  might  be  fpilt,  by  endeavouring  to  end 
the  matter  by  negotiation.  (6)  This  prayer 
was  granted,  but  though  his  endeavours  did 
not  fucceed,  it  does  not  the  lefs  prove  the 

(a)  Conceflimus  etiam  ob  reverentiam  diftcz  fedis  atque 
veftram^  quod  citra  primum  diem  menfis  Martii,  proximo 
futurum  (nee  poft,  donee  contrarium  demandetur  ex  parte 
noftra,  vel  per  noftros)  nulla  fiat  Invafio,  nect  prefato 
confanguineo  noftro,  &c.  &c.  malum  aliquod  infera'tUr.-i- 
Rym.  4.  833. 

(b)  Froiflart.  v.  I.  ch.  161. 

E  2  deference 
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deference  with  which  the  interference  of  the 
chriftian  church,  was  always  regarded  in  the 
moft  critical  affairs.  On  the  other  hand,  the 
Priefts  of  antiquity,  were  often  themfelves 
the  Generals  of  the  armies,  or,  if  not,  were 
bufied  in  infpecting  the  facrifices,  and  thereby 
promoting,  as  far  as  in  them  lay,  the  opera- 
tions of  war.  No  cafe  prefents  a  more  mani- 
feft  proof  of  the  change  which  the  cuftoms  of 
Europe  had  undergone. 

The  fame  battle  of  Poitiers,  furnifhes  us 
alfo  with  eminent  proof  of  a  cui;om,  in 
which  the  papal  cenfures  muft  have  been  of 
high  fervice  to  the  affairs  of  the  world. 
Peter  of  Bourbon,  one  of  the  moft  illuf- 
trious  Nobles  of  the  realm,  perifhed  there 
under  an  excommunication,  which  had  been 
laid  upon  him  at  the  fuit  of  his  creditors •,  with 
whom  he  was  deeply  involved.  The  filial 
piety  of  his  fon,  Prince  Lewis,  obtained  the 
removal  of  the  fentence,  in  order  that  prayers 
might  be  faid  for  the  good  of  his  foul  :  a 
favour,  however,  which  was  only  granted, 
upon  his  engaging  himfelf  to  fatisfy  the  debts  of 
his  father,  [c)     At  the  fiege  of    Montpelier, 

(r)  Henault,  Hill.  Abrg.  I.  322. 
s  alfo, 
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alfo,  the  interference  of  Religion  was  viiible 
to  the  meaneft  obfervation. — Taken  by  the 
duke  of  Anjou,  that  favage  Conqueror  con- 
demned fix  hundred  of  the  citizens  to  death 
in  different  ways.  Two  hundred  were  doomed 
to  perifh  by  the  fword  ;  two  hundred  by  the 
halter  ;  two  hundred  by  the  flames  ;  and  the 
whole  of  their  pofterity  were  to  be  reduced 
to  flavery. 

The  confternation  which  fuch  a  fentence, 
upon  fo  large  a  body  produced,  was  general 
throughout  the  city.  Nothing  was  heard  but 
the  mod  piercing  and  melancholy  cries  ;  the 
men  given  over  for  loft,  were  intreating  par- 
don ;  the  women,  with  difhevelled  hair,  were 
beating  their  breafts.  In  the  midft  of  this 
defolation,  the  Cardinal  of  Albany, 
aflifted  by  a  Dominican  Friar,  addrefTed  him- 
felf  to  the  Duke  in  the  language  of  his  reli- 
gion. They  did  not  excufe  the  faults  of  the 
city,  but  refted  their  interceffion  entirely  upon 
the  fublime  doctrine  of  forgivenefs  of  inju- 
ries, the  flower  of  the  Chriftian  morality,  and 
which  it  was  referved,  they  faid,  for  Chrif- 
tianity  alone  to  make  known  to  the  world. 
The  duke  was  moved  at  their  reprefentations ; 
E  3  the 
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the  bloody  punifhment  to  which  he  had  con- 
demned the  city,  was  changed  into  a  fine  ; 
and  from  that  time,  remarks  the  hiftorian, 
the  military  punifhments  in  France  appear  to 
have  been  milder,  (d) 

Another  confiderable  advantage  derived  to 
Sovereigns  from  the  Pope's  power,  appears 
in  the  manner  in  which  the  obfervation  of 
Treaties  during  thefe  times  was  enforced.  As 
the  obedience  of  men  gave  the  moft  effectual 
fupport  to  the  decrees  of  the  Pontiff,  it  be- 
came common  with  them,  when  they  entered 
into  engagements,  to  fubjecT:  themfelves  to 
the  penalties  of  an  Interdict  in  cafe  of  failure, 
by  which  the  power  of  a  prince  was  blafted 
in  its  vigour ;  and  could  the  frailty  of  man- 
kind have  enfured  a  proper  ufe  of  this  pre- 
rogative, it  would  have  continued  one  of  the 
moft  powerful  guaranties  for  the  pre- 
fervation  of  good  faith,  that  has  ever  been 
devifed.  Ufed  as  it  wTas,  it  difplays  another 
Angular  effecl:  of  the  Chrijiian  Inftitutions 
iippn  the  cuftoms  of  the  world. 

(d)  Villaret,   I.  531,  532. 

But 
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But  of  all  the  examples  of  that  regularity 
which  was  feen  in  Europe  in  confequence  of 
its  religious  union,  thofe  are  the  ftrongeft 
which  are  exhibited  by  the  (Ecuminical 
Councils.  Thefe  were  fo  called  from  their 
being  fuppofed  to  relate  to  the  whole  habit- 
able earth,  the  word  oecumenical,  (oikymenikos) 
fignifying  ad  Orbem  terrarum  pertinens.  {e) 

They  were  accordingly  compofed  of  De- 
legates from  every  nation  of  Chriftianity, 
and  under  this  appearance,  Europe  may  fairly 
be  faid  to  deferve  the  appellation  which  has 
fometimes  been  beftowed  upon  it  of  a  Re- 
public of  States.  (/) 

* 

Voltaire  has,  not  improperly,  called  thefe 
Councils  the  Senate  of  Europe  ;  (g)  and 
in    fa&,    they    were    compofed    of   a  Set 


(e)  Maimb.  Hift.  Greg,  le  grand.  1 08.  &  Du  Conge. 
Glofs. 

(/)  De  Callieres.  Man.  denegocier.  Ch.  3. 
(i)  Efprit  des  Nat.  Ch.  67. 


E  4  OF 
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of  Sovereigns,  all  intimately  connected 
together  ;  inftructed  in  one  anothers  cuftoms  ; 
obeying  one  common  law  ;  and  in  fome  mea- 
fure,  governed  by  one  common  intereft. 
They  were  not  merely  formed  of  Ecclefiajiics^ 
nor  did  they  meet  folely  for  the  difcuflion  of 
points  of  faith.  The  Emperors  of  the  Eaft 
and  Weft,  and  other  crowned  heads,  have 
fometimes  appeared  at  them  in  perfon,  and 
almoft  conftantly  by  their  Ambafladors ;  and 
their  rank  and  feats  were  marked  out,  with 
as  much  regularity  as  a  fubjed:  of  fo  much 
nicety  could  permit.  Points  concerning  the 
whole  public  weal  of  Europe  were  difcuffed 
in  them  ;  fuch  as  the  intereft,  and  the  prece- 
dency of  nations ;  the  conduct  of  princes  ; 
all  articles  of  faith  ;  the  interefts  of  religion  ; 
and  the  defence  of  the  faithful  againft  the 
Infidels. 

Their  conftitution  and  origin  are  to  be 
afcribed  entirely  to  the  effects  of  Chris- 
tianity. They  were  at  firft  no  more  than 
Convocations  of  the  Clergy^  fometimes  of  a 
particular  State,  or,  at  moft,  of  thofe  who  ac- 
knowledged fome  of  the  patriarchal  churches 
as  their  head.     They  were  at  firft  alfo,  abfo- 

lutely 
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lutely  confined  to  religious  matters,  the  fuper- 
intendence  of  which  they  derived  from  the 
Apoftles,  and  which  they  held  infulated 
among  themfelves,  let  what  would  be  the 
public  religion,  or  toleration  of  the  ftate  they 
happened  to  be  in.  [h )  Constantine  how- 
ever, having  adopted  Chriftianity  as  the 
national  Church,  he  claimed  to  himfelf  the 
fuperintendence  of  its  difcipline,  fo  far  at 
leaft  as  the  privilege  of  calling  public  Coun- 
cils was  concerned ;  and  when  his  Empire  was 
fplit  into  different  kingdoms,  the  Sovereigns 
imitated. his  example,  and  for  a  number  of 
years  referved  to  themfelves  this  important 
right.  Thus  Clovis,  wrho  was  at  the  head 
of  the  greateft  Weftern  dominion  of  his  age, 
called  the  Council  of  Orleans  in  511  of  his 
own  authority  ;  the  Bifhops  that  compofed 
it,  are  faid  to  have  requefted  him  to  ratify 
their  decifions.  Et  par  malheur,  adds  Paf- 
quier,  nulle  mention  de  I'Evefque  de 
Rome.  (/')  Pepin  alfo,  and  his  brother 
Carl oman,    though   only  Mayors   of   the 

(b)  See  Puffendorf.  fur  la  Mon.  Spir.  du  Pape.  17,  22. 
etinfr.  Putter  Conftit.  of  Germ.  byDornf.  1.  20. 

(*)  Recherches  de  la  Fr.  L.  3.  ch.  7. 

Palace, 
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Palace,  exercifed  the  fame  privilege  two  cen- 
turies afterwards,  {k) 

Under  Charlemagne,  the  prerogative,  as 
may  be  fuppofed,  was  rather  extended  than 
curtailed ;  accordingly,  at  the  Council  of 
Franckfort  in  794,  he  prefided  in  perfon  ; 
received  the  decretals  of  the  Fathers ;  confirmed 
them,  and  ordered  their  publication  ;  (/)  and 
when  the  vaft  territories  of  this  prince  came 
to  be  divided  into  the  two  great  kingdoms  of 
Germany  and  France,  the  Sovereigns  of  the 
former,  who  for  the  moft  part  preferved  the 
title  of  Emperor  of  Rome,  continued  for 
fome  time  to  exercife  this  prerogative,  (m) 

It  was  not  unnatural  however  for  the 
Minifters  of  religion,  who  held  their  miniftry 
from  God  alone,  to  be  jealous  of  the  inter- 
position of  temporal  power,  and  by  degrees 
they  acquired,  or  rather  refumed,  the  right 
of  affembling  themfelves  at  the  call  of  their 

(k)  Pafquier.  3.  10.     Hen.  Hift.  Chron.  1.  120. 
(/)  Pfeffel  Droit  pub.  d'Allemagne,  1.  35. 
(m)  Heifs.  1.  125.  &  Pfeffel  Droit  pub.  I.  192.  where 
he  enumerates  the  rights  of  the  Saxoa  Emperors. 

Chief. 
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Chief.  Charles  the  Bald,  favoured  their 
views  in  France,  and  in  a  little  time  the  Pope 
found  himfelf  inverted  with  the  exclufive 
privilege  of  calling  affemblies  of  the  clergy  of 
particular  States,  even  without  the  confent  of 
their  Sovereign.  (;/) 

We  have  mentioned  above,  the  great 
points  of  bufmefs  which  prefented  themfelves 
to  Councils  thus  called,  for  confideration : 
but  a  ifhort  attention  to  the  proceedings  of 
two  or  three  of  the  moft  famous  of  them 
during  the  ages  before  us,  will  render  their 
effect  upon  the  laws  of  Europe  ftill  more 
vifible.  The  two  Councils  of  Lyons  give 
us  the  idea  of  an  almoft  perfect  Court  or 
Parliament  of  Chriftendom,  in  which  the 
affairs  of  Sovereigns  were  difcufTed,  and  Sove- 
reigns themfelves  proceeded  againft,  under 
all  the  forms  of  a  regular  trial  and  fentence. 
The  inveftigator  of  hiftory,  js  not  to  be  told 
the  bitter  contefts  of  the  famous  Frederick 
II.  and  the  See  of  Rome,  which  gave  rife  to 
the  firft  of  them.  Innocent  IV.  who  at 
that  time  held  the  feat  of  St.  Peter,  having 

[n)  Henaiik,  1.  120. 

fuftainecl 
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fuftained  the  quarrel  with  various  fuccefs, 
and  being  at  length  driven  from  Italy  by  the 
troops  of  the  Emperor,  refolved  upon  one  laft 
effort  to  decide  the  affair.  His  excommu- 
nications had  hitherto  had  no  effect,  he  found 
no  fecular  prince  ftrong,  or  willing  enough, 
to  take  up  his  caufe  ;  and  he  fell  upon  the 
daring  expedient  of  declaring  the  Emperor 
dethroned^  in,  and  by  the  affiftance  of,  an 
Aflembly  compofed  of  the  reprefentatives  of 
almoft  all  the  States  of  Europe.  In  this  un- 
common enterprize  he  trufted  to  the  influ- 
ence of  religion  to  carry  him  through ;  but 
the  undertaking  could  only  be  'conceived 
upon  principles  as  vaft  and  important,  as  it 
was  daring  in  him  to  imagine  them ;  and 
the  fuccefs  of  it  upon  thofe  principles,  put 
the  Law  of  Nations  in  a.  light  in  which  it  had 
never  before  been  regarded.  It  was  at  that  time 
indeed,  not  new  to  confider  Princes  who  were 
excommunicated,  as  deprived  of  their  tem- 
poral rights,  and  liable  to  be  attacked  by  any 
fecular  power  that  was  called  upon,  by  the 
Pope  :  but  that  a  Congrefs  of  Sovereigns  and 
Ecclefiaftics,  mould  bring  to  a  folemn  trial* 
and  fit  in  judgment  upon  another  Sovereign, 
who  held  his  rights  by  the  fame  title  as  them- 
.    .  i  felves, 
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felves,  was  in  conformity  with  no  one  cafe 
that  had  hitherto  happened,  no  principle  that 
had  yet  been  broached.  The  expectations  of 
men  were  therefore  fairly  exalted,  the  conteft 
became  interefting,  and  the  account  of  the 
proceedings  of  the  Council,  will  fhew  the 
cuftoms  of  Europe  in  a  point  of  view  never 
fo  thoroughly  feen  before,  and  never  wit- 
riefTed  fince. 

The  place  of  the  Council  was  the  firft  care 
of  Innocent;  and  he  pitched  upon  Lyons, 
as  the  moft  central  and  convenient  fpot.  It 
was  furrounded  as  it  were  by  Germany, 
France,  and  Italy,  and  was  not  very  far 
diftant  from  Spain,  nor  even  from  England. 
Hither  then,  he  fummoned  the  dignified 
Clergy  from  all  the  kingdoms  of  Europe,  and 
invited  their  Sovereigns  to  appear  there  alfo, 
either  in  perfon,  or  by  their  Ambafladors. 
The  obecl:  of  the  meeting  which  he  at  firft 
avowed,  was  to  confider  of  the  abufes  of  the 
Church,  and  the  defence  of  Conftantinople, 
then  threatened  by  the  Turks.  The  Eccle- 
fiaftics  univerfally  obeyed  his  fummons,  and 
of  the  lay  Sovereigns,    there  appeared  the 

Emperor 


V«\  B  R  ,A  /Tp* 
OF  THE 

UNIVERSITY  1 


62  INFLUENCE  of  CHRISTIANITY,  and  the 

Emperor  of  Conftantinople  Baldwin  II. 
and  the  Counts  of  Provence  and  Tholoufe  in 
perfon ;  and  by  their  AmbafTadors,  the  Em- 
peror Frederick,  the  kings  of  France  and 
Englandy  and  other  inferiour  Powers.  The 
Sovereignty  of  the  City  was  yielded  to  him 
by  the  Archbifhop,  at  that  time  its  temporal 
Lord,  and  the  Knights  Templars,  (themfelves 
another  Sovereign  power)  formed  his  body 
guard. 

At  the  firft  days  fitting,  little  was  done. 
Many  abufes  of  the  Church  were  propofed 
for  confideration  ;  the  patriarch  of  Conftanti- 
nople complained  of  a  dimunition  in  the 
number  of  his  Suffragans,  and  the  Englifh 
wifhed  to  call  the  attention  of  the  meeting  to 
the  canonization  of  Saint  Edmund.  The 
Pope  however  obferved  that  there  were 
much  more  prefTing  matters  to  employ  their 
care. 

There  was  at  that  time  prefent  on  the  part 
of  the  Emperor,  Thaddeus  of  Suessa,  a 
man  of  confummate  prudence,  and  fingular 
eloquence,    who  united  in  his  own  perfon, 

the 
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the  capacities  of  Soldier,  Civilian,  and  Judge 
of  the  Palace.  (0)  This  man  knew  well  the 
difficulty  of  the  charge  allotted  to  him ;  he 
had  to  contend  with  an  enemy  of  tried  abili- 
ties and  vigour,  whofe  hatred,  by  having 
been  pufhed  to  the  utmoft,  was  capable  of 
every  thing  ;  and  who  fought  with  weapons, 
not  only  the  moll  powerful,  but  which  he 
himfelf  was  not  permitted  to  wield.  He  had 
nothing  to  rely  upon  in  the  exercife  of  his 
function,  but  coolnefs  and  patience  in  fuffer- 
ing  what  he  could  not  refift,  and  a  firm 
promptitude  to  feize  every  poflible  advantage. 
He  quickly  perceived  what  was  meant  by 
matters  more  prejjing  ;  but  as  it  was  his  bufi- 
nefs  rather  to  avoid,  than  to  provoke  the  con-, 
teft,  he  affected  not  to  underftand  them  ; 
and  to  evince  his  mailer's  zeal,  he  propofed 
that  he  fhould  do  his  utmoft  towards  the 
union  of  the  Roman  and  Conftantinopolitan 
Churches,  and  fhould  undertake  a  Crufade 
in  perfon.  "  O  !  how  many  and  how  great 
"  are  his  promifes  !"  replied  the  Pope,  "  never 
"  and  no  where  performed,  or  to  be  per- 
"  formed  !  They  are  now  made  merely  to 

(o)  Mat.  Par.  663. 

c<  elude 
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"  elude  the  ftroke  of  the  axe  which  is  up- 
"  lifted,  and  which  will  foon  fall  upon  the 
"  root  of  the  tree.  But  were  I  difpofed  to 
"  liften  to  him,  where  can  he  look  for  friends 
"  who  will  be  his  fecurities."  (p)  The  Am- 
bafTador  immediately  pointed  out  the  kings  of 
France  and  England,  "  By  no  means,"  re- 
plied the  Pontiff,  "  the  Church  will  then  have 
"  three  powerful  enemies  inftead  of  one  ;  let 
iC  him  perform  the  conditions  he  has  fo  often 
"  fworn  to  and  I  will  then  believe  him." 
Thaddeus,  whofe  inftruftiona  did  not  extend 
to  this  point,  and  had  not  time  to  prepare  an 
anfwer  for  fo  important  a  proportion,  was 
forced  to  abandon  it  in  filence  and  fad- 
nefs.  (q) 

This  was  all  that  pafTed  during  the  firft 
days  fitting.  In  the  next  however,  the  Pope 
entered  the  Church  of  St.  John,  arrayed  in 
all  the  pomp  of  the  priefthood,  and  with 
many  fighs  and  tears  befpoke  the   Affembly 

(/>)  The  Commonwealth  of  Europe  muft  have  been 
brought  into  no  inconfiderable  regularity  of  fhape,  when  fuch 
Securities  could  have  been  talked  of. 

(q)  Siluit  contriftatus,  &c.  Mat.  Par.  664. 

once 
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Once  more.     "  O  ye,"  faid  the  affli&ed  Pon- 
tiff, u  who  are  pairing  through  life,    attend 
"  and  obferve,  whether  any  forrow  is   equal 
"  to  my  forrow."     He  continued  a  difcourfe, 
not  ineloquent,    in  which   he   compared  his 
five  greateft  misfortunes  to  the  five  wounds 
of  Chrift.     The  firft  of  them  was  the  inhu- 
manity of  the  Saracens ;  the  fecond  the  fchifra 
between  the  Roman  and  Greek  Churches ; 
the  third  the  prevalency  of  heretical  doctrines ; 
the  fourth  the  mifery  of  the  holy  City  ;  and 
the  fifth  (the  chief  object  of  his  defign)   the 
crimes  of  the  Emperor.      He    accufed 
that  Monarch  of  herefy  ;  of  facrilege  ;  of  per-* 
jury ;  of  being  the  enemy  of  the  religion  he 
was  fworn  to  protect ;    of  intelligence  with 
the  Saracens,  whom  he  had  even  eftablifhed 
in  his  territories  ;  and  of  a  criminal  intercourfe 
with  their  womenk 

Upon  this  accufation,  the  Emperor's  Am- 
baffador  rofe  up  with  a  firm  and  intrepid  air, 
and  refifted  every  article  of  the  charge*  He 
obferved  that  it  was  only  for  him  who 
difcerned  all  the  fecrets  of  man,  to  know 
whether  his  mafter  was  really  a  Chriftian  or 
not;  but  judging  from  his  outward  ads,  that 

Vol.  II.  F  there 
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there  was  every  reafon  to  fuppofe  he  was  fo9 
fmce  he  complied  with  the  rites  of  the 
Church,  and  above  all  fince  he  prohibited  the 
vice  of  Ufury,  (retorting  in  this  upon  the 
court  of  Rome,  which  was  fuppofe d  to  be 
tin&ured  with  it;)  that  as  for  intelligence 
with  Saracens,  and  eftablifhing  them  in  his 
dominions,  it  arofe  from  prudence,  in  as  much 
as  he  gained  a  body  of  troops  for  his  own 
defence,  and  fpared  the  erFufion  of  Chriftian 
blood ;  that  with  refpecl:  to  their  women,  he 
had  no  perfonal  intercourfe  with  them,  but 
employed  them  merely  in  mows,  and  had 
even  difmifled  them  when  he  found  his  con- 
duct not  approved  of  in  that  particular. 
Laftly.  in  reply  to  the  charge  of  perjury, 
which  the  Pope  had  endeavoured  to  prove 
from  letters  of  the  Emperor ;  he  fhewed  from 
letters  which  he  alfo  produced,  that  his  Holi- 
nefs  himfelf  was  equally  guilty,  and  that  his 
mailer  was  not  bound  to  perform  his  part  of 
a  contract,  which  had  not  been  fulfilled  by 
the  other  party.  He  ended  by  humbly  in- 
treating  the  Affembly  to  accord  him  fome 
delay,  that  he  might  lend  to  his  matter  and 
requeft  him  to  haften  his  appearance  at  the 
Council   in  perfon,  which  he  had  long  ex- 

peeled  ; 
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pected ;  or  to  give  him  fuller  powers  than 
&t  that  time  he  pofTeffed,  which  would  enable 
him  the  better  to  proceed.  The  Pope  refufed 
his  requeft.  "  I  fear  the  fnares,"  faid  he* 
"  which  I  have  endeavoured  to  avoid ;  I  am 
"  not  yet  prepared  to  fhed  my  blood,  nor 
"  do  I  yet  deferve  a  crown  of  Martyrdom." 
At  the  inftance  however  of  the  Ambaffadors 
of  France  and  England,  particularly  of  the 
latter,  (between  whofe  mafter  and  Frederick 
there  was  a  clofe  affinity  ;)  Thaddeus  ob- 
tained a  fortnight  delay,  and  the  Emperor 
was  fummoned  to  come  and  juftify  himfelf 
in  perfon. 

The  anfwer  to  the  Summons  was    fuch, 
probably,  as  Innocent  expected  ;  he  pointedly 
refufed  to  obey  ;  and  faid  that  he  would  never 
difgrace  the  Imperial  dignity  fo  far  as  to   ap- 
pear before  a  Synod,  affembled  for  the  pur- 
pole   of  judging   him.      It  does  not   appear 
however  from  M.  Paris,   from  whom  I  have 
chiefly  extracted  this  account,  that  he  made 
any  proteft  againft  the  former  proceedings  of 
the  Council  ;  and   fuch  at  leaft  was  the  opi- 
nion of  their  rights  entertained  by   its  mem- 
bers, that  the  Emperor's  obftinacy  is  faid  to 
F  2  have 
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have  alienated  the  minds  of  many  of  his 
friends*  In  the  courfe  of  the  affair,  we  have 
farther  proofs  of  the  power  fuppofed  to  be 
inherent  in  thefe  meetings.  A  Council  it 
feems  had  formerly  been  fummoned  at  Rome 
by  Gregory  IX.  in  order  to  proceed  alfo 

againft  Frederick,  and  that  haughty  prince 
had  caufed  many  of  the  prelates  going  to  it, 
to  be  arrefted.  A  new  ground  of  accufation 
was  made  out  upon  this,  which  was  treated 
as  the  height  of  facrilege ;  and  the  zealous 
Thaddeus  in  vain  endeavoured  to  defend 
him,  by  fhewing  that  he  had  been  ready  to 
fet  them  at  liberty,  had  not  the  Bifhop  of 
Paleftine  and  others  infolently  thundered  forth 
excommunications  againft  him.  Innocent, 
(proceeding  all  along  upon  the  acknowledged 
authority  of  Councils  to  try  the  caufes  of 
Sovereigns,)  demanded  of  the  Ambaflador 
what  his  matter  had  to  fear  from  the  judg- 
ment of  good  men  if  he  was  innocent ;  and 
Thaddeus  avowed  the  authority  of  the  Court, 
by  confining  his  obje&ions  folely  to  the 
members  that  compofed  it.  He  obferved  that 
he  had  every  thing  to  fear  from  a  tribunal 
wherein  his  enemies  were  more  numerous 
than  his  friends,    and  where  Gregory,    the 

hotteft 
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hotteft  of  them  all,    was  to  prefide.      The 
Pope  however  was  too  able  to  continue  the 
conteft  by   argument,    and    perceiving    the 
impreffion   made    upon    the    AfTembly,    he 
coolly  replied  that  his  defence  would  avail  him 
nothing,  and  would  only  end  in  the  merited 
Deposition  of  his  mafter.     Thaddeus  had 
alfo  obferved  the  effect  which  Frederick's  re- 
fufal  to  obey  had  had  upon  the  AfTembly,  (a 
fpirit  which  had   been  ably   encouraged   by 
the  crafty  Pontiff,)  and  firm  as  he  was,  he 
therefrom   trembled    at    this    menace.      He 
again  offered  to  fpeak  but  was  refufed  a  hear- 
ing, and  perceiving  the  approaching  victory, 
he  endeavoured  to  avert  its  confequences  by 
complaining  of  the  paucity  of  members  that 
compofed  the  Synod.      He  alfo  completely 
difcovers  to  us    the  opinion  entertained  in 
thofe  days  of  the  power  of  Councils  by  actu- 
ally Appealing    to    another    meeting,    more 
general,    folemn,    and  impartial.      He    was 
anfwered  that    it   was   fufficiently  a  general 
Council,  fince  it  was   compofed   of  fo  many 
Patriarchs,  Archbiihops,  Bifhops,  and  Nobles, 
collected  either  in  perfon,  or  by  their  Ambaf- 
fadors,  from  all  parts  of  the  world  ;  and  the 
Pope  proceeded,  as  the  Vicar  of  Chrift,  to 

F  3  declare 
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declare  him  guilty  of  facrilege,  and  herefy, 
and,  in  confequence,  to  pronounce  him  ex- 
communicated, and  dethroned.  In  the  pre- 
amble to  the  fentence,  he  has  thefe  remark- 
able expreflions  ;  that  the  Popes  are  eftablifhed 
over  all  Chriftians,  for  the  purpofe  of  re- 
warding the  good,  and  punifhing  the  guilty, 
in  virtue  of  which  he  releafes  the  fubjefts 
of  the  Emperor  from  their  oath  of  allegiance ; 
he  actually  calls  upon  the  Electors  to  proceed 
to  a  new  election ;  and  as  for  the  kingdom 
of  Sicily,  as  fuperiour  Lord,  he  referves  its 
difpofal  to  his  own  will. 

This  terrible  fentence  feemed  to  aftoniih 
the  Council  itfelf,  and  was  heard,  fays  the 
hiftorian,  with  a  kind  of  ftupor  and  horrour. 
The  afpiring  Pontiff  however,  who  was  the 
only  perfon  unmoved,  (r)  proceeded  in  con- 
currence with  the  Fathers  to  denounce  the 
ufual  curfes  againft  Frederick,  who  was  no 
longer  ftyled  Emperor,  and   after  a  number 

(r)  In  Imperatorem  Fredericum,  fine  aliqua  palpatione, 
vel  diffimulatione,  vel  dilationis  indultu,  talem  fententiam 
excommunicationis  in  pleno  concilio,  non  fine  omnium 
Audientium  et  circumftantium  flupore  et  horrore  terribi- 
liter  fulguravit. — M.  Par.  668. 

of 
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of  other  ads  concerning  matters  temporal^  as 
well  as  Spiritual,  the  Aflembly  feparated. 

Thus  finifhed  the    celebrated   Council   of 
Lyons,  the  proceedings  of  which  were  of  the 
very  utmoft  importance  to  the  European  Law 
of  Nations,  and  which,  as  its  power  is  wholly 
afcribeable   to    the   influence  of  Chriftianity 
(whether  well  or  ill  directed)   has  a  fair  title 
to  be  noticed  in  this  place.      The  fentence 
which  it  dared  to  promulgate,  was  received 
in   Chriftendom  as    legal  and   juft  ;    it  was 
publifhed  in  all  due  formality  in  England  by 
Henry  III.  the  near  relation  of  Frederick, 
and   although   that  able  prince  contrived  to 
keep  together  a  ftrong  party  in  the  Empire, 
the   reft  of  his  life  was  pafled  in  arms  with 
indifferent  fuccefs.     The  ecclefiaftical  princes 
of  Germany,  payed  fo  much  deference  to  the 
fentence,  as  to  elect  immediately  a  new  king 
of  the  Romans,  in  the  perfon  of  Henry  Land- 
grave, of  Thuringia ;  and  when  that  monarch 
died,  which  he  did  in  endeavouring  to  affert 
his  rights,  they  ftill  paffed  by  the   depofed 
Sovereign,  and  with  the  additional  fufferages 
of  many  temporal  princes,  who  had  in  general 
protefted  againfl  the  proceedings  of  Inno- 
F  4  CENT, 
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cent,  their  choice  fell  upon  William  Earl 
of  Holland,  who  furvived  him.  (s) 

Thirty  years  after  this,  the  city  of  Lyons 
beheld   another    General    Council  aflembled 
within  its  walls  ;  in  which,  though   the  af- 
fairs treated  of  were  neither  of  fo  much  im- 
portance,  nor  of  fo  much  daring,  as   thofe 
which  had    employed  the  attention  of    the 
firft  ;  yet  they  were  not   lefs  general  in  their 
effects  upon  Europe,  nor  lefs  evincive  of  the 
union  which  thefe  Councils  always  fuppofed 
it   to  be  under,  in  contradiftin&ion  from  the 
reft  of  the  world.     The  objedtof  the  meeting 
was   founded  entirely    upon  the    maxims  of 
Chriftianity,  and  of  Europe  ;  the  relief  of  the 
Holy  Land  :  the  union  of  Churches ;  the  re- 
formation of  manners  ;  and  the  temporal  af- 
fairs of  almoft  all  the  weftern  nations.     The 
members  of  it  were  numerous.     Befides   the 
Secular  Powers,   there  were   affembled    near 
fixteen  hundred  Prelates:    the  Pope  (Gre- 
gory X.)  prefided  in  perfon ;  and   Philip 
III.  of  France,  who  had  begun  to  affert  claims 

(i)  The  account  of  the  whole  of  thefe  proceedings  is  to 
be  found  in  Mat.  Par.  fos.  662,  663,  to  679.  Heifs.  1.  125. 
Burigny,  2.  88.  goetinfr,  &Pfeffel  I.  394,  Struv.  Corp, 
Hift/Germ.  1.  466. 

to 
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to  the  fovereignty  of  the  city,  after  coming  to 
meet  and  to  exprefs  to  him  his  good-will,  left 
liim  a  guard  of  Frenchmen  under  the  com-. 
mand  of  Imbert  de  Beaujeau,  one  of  his  No* 
bles.  Of  Secular  Powers,  there  were  af- 
fembled,  the  King  of  Arragon  in  perfon  ;  the 
Grand  Mailers  of  the  Knights  Hofpitallers 
and  Templars  ;  and  the  Ambaffadors  of  the 
Emperors  of  Germany  and  Conftantinople, 
of  France,  England,  and  Sicily. 

In  this  Aflembly  much  was  done  for  the 
Commonwealth  of  Europe.  A  recon- 
ciliation between  the  Greek  and  Roman 
Churches  was  effected  ;  the  election  of  the 
Emperor  Rodolph  was  confirmed ;  and  the 
claims  of  Alphonso,  King  of  Arragon,  upon 
the  Imperial  dignity,  renounced  in  form.  The 
difputes  of  the  Princes  of  Italy  wrere  taken 
into  confideration ;  the  form  of  election  of 
the  Pope  himfelf  was  revifed  \  ufury  was  de-. 
clared  infamous,  and  excommunication  was 
denounced  againft  thofe  who  interrupted  a 
Prieft  in  publifhing  eccleiiaftical  cenfur.es 
againft  Sovereigns.  (/) 

(?)  Hifh  des  Conciles,  t.  n.  950  etinfr. 

It 
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It  would  extend  this  part  of  our  enquiries 
to  a  difproportionate  length,  were  we  to  exa- 
mine the  tranfa&ions  of  the  other  Councils 
that  were  held  in  Europe ;  and  the  intelli- 
gent reader  would  anticipate  any  inferences 
that  could  be  drawn  from  them  ;  exclufive  of 
which,  the  account  of  the  two  Synods  above- 
mentioned,  demonftrates  fufficiently  the  point 
with  which  we  fet  out,  that  the  profeffion  of 
Chriftianity  had  gone  the  greateft  lengths  to- 
wards uniting  the  European  nations  under  an 
intimate  and  clofe  alliance,  which,  but  for 
that,  would  never  have  exifted.  The  only 
inftitution  to  which  1  can  compare  thefe 
meetings  of  the  Powers  of  Europe,  is  that  of 
the  Amphictyons  in  Greece  ;  for  which, 
however,  there  were  particular  reafons  of  ano- 
ther nature,  drawn  from  the  community  of 
origin  in  the  Pelafgic  States  ;  their  fimilarity 
of  language  and  laws ;  and  their  inhabiting 
an  almoft  infulated  country,  the  political  in- 
terefts  of  which  were  in  conftant  oppofition  to 
that  of  their  furrounding  neighbours.  Reli- 
gion, therefore,  did  as  much  for  Europe,  as 
a  community  of  race,  of  language,  of  laws, 
and  of  political  interefts,  did  for  Greece;  and 
fo  great  was  the  opinion  of  the  utility  of  thefe 
i  General 
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General  Councils,  that  it  feems  to  have  been  the 
received  doctrine,  according  to  M.  Paris,  that 
they  fhould  be  held  as  a  matter  of  right  as 
often  as  the  Jubilees,  (which  in  the  ages  be- 
fore us  was  every  fifty  years)  (v)  when,  to 
ufe  his  expreflions,  "  omnia  collapfa  habent 
"  reformari  et  in  bono  ftatu  reftitui  et  foli- 
u  dari."  They  were  of  ftill  farther  ufe, 
in  as  much  as  they  were  the  inftruments  for 
reforming  the  abufes  which  proceeded  from 
the  Papacy  itfelf ;  whofe  authority  was  al- 
ways fuppofed  to  be  inferiour  to  theirs. 

This  was  a  point  of  fo  much  importance  to 
the  papal  interefts  on  the  one  hand,  and  the 
interefts  of  Europe  on  the  other,  that  it  was 
often  contefted  with  great  energy  :  the  event, 
however,  declared  in  favour  of  the  latter,  as 
in  reafon  it  ought  to  have  done ;  fince,  ac- 
cording to  an  antient  author,  whatever  power 
may  have  been  attributed  to  the  Pope,  it 
fhould  be  confidered  as  extending  over  indi- 
viduals, not  over  the  whole  collective  body  of 

(v)  In  quo  decretum  ct  fcriptum  eft,  quod  non  deberet 
de  jure  concilium  generate  celebrari,  nifi  femel  infra  quin- 
quagenta  annos,  quod  eft  fpacium  claufum  jubileo.  Mat, 
Par.  662. 

the 
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the    Church  ;    "  Potius  Papce  Ecclejice^  quam 
JLccle/ia  tat  a  Papce  obedire  cogetur"  (w) 


This  indeed  had  been  in  fome  meafure  ac- 
knowledged by  the  proud  fpirit  of  Gregory 
VII.  himfelf,  who   profeffed  to  appeal  to  a 
General  Council  to  judge  between  him  and  the 
Emperor  Henry  IV.     Innocent  III.  alfo  al- 
lowed that  he  could  not  decide  upon  the  di- 
vorce of  Philip  Auguftus,  without  the  fup- 
port  of  the  fame  fort  of  Synod.    Their  fupe- 
rioritywas  folemnly  adjudged  in  France  by 
one  of  the  articles  of  the  pragmatic  fan&ion 
of  Charles  VII.   1437  :  (w)  anc^  by  the  Coun- 
cil of  Constance   it  was  at  length  finally 
fettled  againft  the  See  of  Rome. 

In  that  celebrated  Aflembly  we  find  it  de- 
creed, in  the  firft  place,  that  a  General 
Council,  reprefenting  the  whole  Catholic 
Church,  derives  its  authority  from  Christ 
himfelf,  and  that  to  fuch  an  authority  every 
one  "  cujufcumque  flatus  vel  dignitatis,  etiam 
"  fi  pap  alls  exiftat"  is  bound  to  yield  his  obe- 

{w)  Pafquier.  Rccherches  de  la  Fr.  L.  3.  Ch.  27, 

dience. 
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dlence.  It  was  decreed  in  the  fecond  place, 
and  again  without  any  referve  of  rank,  that 
whoever  refufed  this  obedience,  mould  be 
condemned  to  a  merited  penitence,  et  etiam 
"  ad  alia  juris  fubjidia^  fi  opus  fuerit."  (x) 
What  thefe  alia  jura  were,  may  be  farther 
colle&ed  from  the  proceedings  of  the  fame 
Council,  (carried,  as  it  is  faid,  in  fpite  of  the 
Cardinals,)  (y)  which  actually  depofed  John; 
XXIIL  from  the  Pontificate ;  (z)  and  from 
thofe  of  the  Council  of  Bafle,  held  a  few  years 
afterwards,  when  Eugene  IV,  met  with  the 
fame  fate,  (a) 

But  with  whatever  appearance  of  regula- 
rity and  advantage,  the  power  and  conftitution 
of  councils  may  feem  to  have  been  attended, 
it  muft  be  owned  that  Chriftianity,  by  being 
abufed,   gave  rife   t©  maxims,   too  long  re- 

(x)  Labeo  Concil.  Collect,  ap.  DuMont.  4.  25. 

(y)  Pfeffel  Dr.  Pub.  d'AU.  1.  617. 

(z)  He  was  declared  guilty  of  Herefy,  Simony,  and 
Mal-adminiftration,  and  cited  to  furrender  himfelf  within  a 
certain  time,  "  ut  ipfe  cum  fuis  fautoribus  in  propriis  per- 
:£  fonis  compareant,  fenterttiamque  fuam  audiant,"  &c.  Du 
Mont.  4.  27. 

(a)  Puffend.  fur  la  Mon.  Sp.  du  P.  55,  56,  et.  infr. 

ceived, 
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ceived,  which  it  would  be  an  outrage  upon 
common  fenfe  to  endeavour  to  juftify.  The 
Pope's  power  to  difpofe  of  the  Crowns  of 
Chriftendom  at  will,  as  the  fucceflbr  of  St . 
Peter;  to  grant  new  territories  to  the  con- 
querors or  difcoverers  of  them  ;  to  annul 
treaties,  when  contrary  to  the  interefts  of 
Rome  ;  to  abfolve  men  from  the  moft  fo- 
lemn  contracts  ;  or  to  preach  crufades  againft 
all  who  refufed  to  acknowledge  his  autho- 
rity :  thefe,  it  would  be  as  vain,  as  it  would 
be  ridiculous,  to  defend  with  gravity.  Fide- 
lity, however,  to  our  undertaking,  demands 
that  we  mould  enter  upon  the  detail  of  them  ; 
and  ridiculous  as  they  are,  they  are  yet  an 
eminent  proof  of  the  effect  which  any  reli- 
gion, whether  pure  or  corrupted,  will  always 
have  upon  the  cuftoms  of  the  nations  that 
profefs  it. 

The  foundation  of  the  whole  of  the  Papal 
ufurpations  in  thefe  points,  is  to  be  traced  to 
the  forged  collection  of  the  decrees  of  Gene- 
ral Councils,  and  the  letters  of  the  Bifhops  of 
Rome,  fuppofed  to  have  been  made  by  Is i dor, 
Bifhop  of  Seville,  a  Prelate  of  learning,  who, 
it  was  known,  had  made  fuch  a  collection  in 

the 
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the  feventh  century.  Two  hundred  years 
after  that  period,  there  appeared  in  the  world 
a  book,  faid  to  be  this  identical  one,  which 
had  not  till  then  been  univerfally  known,  and 
which  contained  matters  of  the  very  deepeft 
importance  to  the  whole  conftitution  of  the 
Church,  and  the  maxims  of  all  the  European 
States ;  in  other  words,  to  the  European  law 
of  nations. 

Before  the  promulgation  of  this  book,  the 
Biihop  of  Rome  had  been  in  poffeffion  of  no 
powers  that  interfered  with  other  Bifhops  who 
were  independent  of  his  diocefe.  His  pre- 
eminence, and  his  functions,  had  been  con- 
fined to  his  own  Suffragans ;-  and  fo  far  was 
he  from  claiming  any  authority  over  the 
temporal  Sovereigns  of  the  world,  that  he 
was  himfelf  dependent  upon  the"  Emperors 
for  his  very  election.  That  he  was  the  true 
and  only  fuccefTor  of  Saint  Peter,  or  that 
he  derived  more  power  from  the  Founder  of 
Christianity  than  other  Bifhops,  who  all 
fprang  from  the  fame  fource,  had  not  then 
been  thought  of:  on  the  contrary,  all  Bi- 
fhops were  fuppofed  to  be  coequal ;  and  fo 
far  was    the    idea    carried,    that  the   whole 

Church 
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Church  has  been  thought  to  have  been  but 
one  Bifhopric,  wherein  every  fingle  Bifhop 
had  an  equal  concern  in  the  whole.  "  Epif* 
"  copatus  unus  eft,  cujus  a  fingulis  in  foil- 
"  dum  pars  tenetur."  (&)  In  this  fenfe^ 
therefore,  the  authority  of  the  Bifhop  of 
'Eugubium  extended  as  far  as  that  of  the  Bifhop 
of  Rome.  Rhegium  was  equal  to  Conjlanti- 
nople,  and  T'anis  to  Alexandria ;  nor  are  there 
wanting  inftances  of  Bifhops  exercifing  their 
epifcopal  functions  in  all  great  ecclefiaftical 
matters,  in  diocdes  not  belonging  to  them-* 
felves,  by  virtue  of  the  community,  and 
equality  of  their  power,  (c)  Hence  before 
the  eftablifhment  of  patriarchal  churches, 
among  other  titles  which  were  given  to  them, 
we  frequently  meet  with  that  of  aytokeoaaoi, 
or  men  who  acknowledged  no  head  ;  and  even 
after  the  divifion  of  the  Church  into  Patriar- 
chates, many  of  thefe  independent  Biihoprics 
remained,  fuch  as  Bulgaria,  Cyprus,  and  Ibe-*. 
ria.  [d)  The  reputation,  however,  of  the 
Roman  City,  gave  importance  to  its  Bifhop  in 

{b)  Cyprian  de  Unit.  Ecclef.  ap.  Bingham  2.  5.* 
(<:)  Bingham  ib» 
(</}  Id,  2,  t£. 

the 
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the  minds  of  the  world  ;  for  it  was  ftill  in  the 
power  of  that  illuftrious,  though  fallen  capi- 
tal,' to  communicate  fplendour  and  confe- 
quence  to  thofe  who  pofTefled  it.  In  the 
Council  of  Chalcedon,  therefore,  under  the 
Emperor  Marci an,  the  title  of  (Ecumeni- 
cal or  Universal  Bifhop  was  given  to 
Pope  Leo,  by  fix  hundred  Prelates.  By  that 
Pontiff,  however,  it  was  neither  accepted  nor 
refufed,  although  from  that  time  the  inferior 
Clergy  began  to  addrefs  themfelves  to  him  as 
San&iffimo  et  Beatiffimo  Vniverfali  Archiepif- 
copo,  et  Patriarchs  Magnae  Romse,  et  Sanftse 
Univerfali  Synodo.  (e)  According  to  fome, 
it  was  the  Emperor  Phocas  who  bellowed 
upon  him  the  title  of  (Ecumenical;  and  cer- 
tain it  is  that  from  the  time  of  Charle- 
magne, who  might  almoft  be  faid  to  have 
been  the  Emperor  of  Europe,  and  who  re- 
vived the  title  of  Emperor  of  the  Weft,  he 
had  been  endowed  with  the  exclufive  privi- 
lege of  confecrating  that  auguft  Sovereign. 
This  contributed  not  a  little  to  raife  him  in 
dignity  above  his  peers  ;  and  from  all  thefe 
circumftances,   the    eyes   of    men  were  at- 

{e)  Pafquler.  Recherches  de  la  Fr.  L.  3.  Ch.  2. 

Vol,  II,  g  traded 
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traded  to  the  antient  capital  of  the 
world,  in  preference  to  the  other  Patriar- 
chal Sees,  (f) 

It  was  in  this  fituation  of  things  that  the 
book  above-mentioned  appeared ;  and  the 
little  penetration  and  learning  then  extant,  did 
not  permit  men  to  undertake  a  critical  difqui- 
fition.  The  turbulence  and  jarring  interefts 
of  the  fucceflbrs  of  Charlemagne,  which 
made  them  of  neceflity  court  fo  powerful  an 
aid  as  the  Church  was  at  all  times  able  to  af- 
ford, alfo  contributed  to  the  reception  of  the 
work. 

By  this  remarkable  collection  it  was  made 
to  appear,  that  the  world  had  formerly  agreed 
to  confider  the  Bishop  of  Rome  as  the  fuc- 
ceflbr  of  St.  Peter  ;  and  that  as  Christ  had 
given  the  keys  of  Heaven  into  the  hands  of  the 

(f)  Upon  the  conftitution  of  the  Chriftian  Hierarchy, 
fee  Puffend.  Mon.  Spir.  du  Pape.  For  the  precedency  of 
different  churches,  fee  amongft  others*  Sir  Geo.  Macken- 
zie on  preced.  p.  39.  Pafquier.  Rech.  de  la  France,  L.  3. 
Ch.  1,2,  3.  The  latter  favours  the  See  of  Rome,  but 
without  much  fuccefs, 

Apoftle, 
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Apoftle,  {g)  fo,  as  his  fucceffor,  the  Pope  alfo 
received  them  ;  that  all  minifters  of  religion, 
according  to  the  phrafe  of  the  prophet  Za- 
chariah,  ought  to  be  honoured  as  the  apple  of 
God's  eye  ;  that  all  fpiritual  perfons,  and 
their  eftates,  ought  to  be  exempt  from  the 
Secular  Powers  ;  that  the  cognizance  of  all 
caufes  wherein  religion  could  have  place,  fuch 
as  matrimony,  oaths,  (and  therefore  contracts 
and  treaties •,)   mould  belong  to  the    Bifhops, 

et  what  would  be  the  rank  of  the  parties, 
even  though  it  were  fovereign  ;  (i)  that  from 
all  Bifhops,  an  appeal  lay  to  the  fuperiour  See 
of  Rome  ;  that  the  Supreme  Pontiff  had  the 
right  to  depofe  all  Ecclefiaftics,  Archbifhops, 
and  Bifhops,  and  appoint  others  in  their 
ftead  ;  and  laftly,  that  in  virtue  of  the  divine 
power  thus    communicated  to    him,   he  pot 

efled  the    wonderful  prerogative  of  excom- 

(g)  St.  Matth.  ch.  xvi.  v.  18,  19,  «  And  I  fay  unto  the*, 
;c  thou  art  Peter,  and  upon  this  rock  I  will  build  my 
:c  church,  and  the  gates  of  Hell  fhall  not  prevail  againft  it. 
"  And  I  will  give  unto  thee  the  kingdom  of  Heaven  ;  and 
whatsoever  thou  fhall  bind  on  Earth,  fhall  be  bound  in 
c  Heaven  ;  and  whatfoever  thou  fhalt  loofe  on  Earth,  fhall 
;<  be  loofed  in  Heaven." 

[h)  Puffendorf.  ut  fup.  23. 
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municating  Kings  and  Princes,  and  declaring 
them  unfit  to  reign,  the  expreffion  of  God  in 
Jeremiah  being  applicable  to  him,  "  See  I 
"  have  this  day  fet  thee  over  the  nations,  and 
u\  over  the  kingdoms,  to  root  out,  and  to  pull 
"  down,  and  to  deftroy,  and  to  throw  down, 
"  to  build,  and  to  plant."  (/) 

The  arrogation  of  a  power  fo  flupendous 
would,  in  other  days,  have  excited  the  ridi- 
cule of  mankind  for  its  folly,  or  their  pity  for 
its  madnefs ;  in  thefe  times,  however,  its  ef- 
fect was  ferious  ;  and,  from  the  caufes  above- 
mentioned,  it  foon  began  to  be  received  as 
law. 

That  the  Temporal  Powers  fhould  not 
have  immediately  refilled  it,  is  not  wonder- 
ful, fince,  in  all  probability,  they  were  igno- 
rant of  its  extent,  and  fome  of  them  pofTibly 
of  its  exiftence.  Such  indeed  had  been  the 
opinion  and  weight  which  almoft  all  Bifhops 
had  acquired,  that  in  the  primitive  church 
they  had  been  univerfally  chofen  the  arbitra- 
tors of  men's  differences,  and  their  judge- 
ments had  been  confirmed  by  the  Imperial 

(*)  Jerem.  1. 10, 

fan<aiont 
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fancYion,  and  rendered  independent  of  the 
Secular  Magiftrate.  (&)  But  that  the  body  of 
the  Church  fhould  receive  it,  is  remarkable, 
fince  it  altered  its  whole  conftitution,  and 
furrendered  up  the  independence  of  a  vaft 
number  of  powerful  Ecciefiaftics.  Who  the 
author  of  the  collection  was,  has  not  been 
exactly  afcertained  ;  (/)  butRiculpbus,  an  Arch- 
bifhop  of  Mentz,  is  faid  to  have  procured  it 
from  Spain  in  the  beginning  of  the  ninth  cen- 
tury. In  863,  the  famous  Hincmar,  Archbi- 
fhop  of  Rheims,  adopted  it  as  authentic.  A 
Suffragan  Bifhop  having  appealed  from  his 
Provincial  Synod  to  the  Supreme  Pontiff,  his 
appeal  was  allowed  upon  that  ground  ;  and  in 
the  middle  of  the  twelfth  century  its  autho- 
rity was  folemnly  acknowledged  by  the  decre- 
tal of  Gratia^  the  faults  of  which,  according 
to  the  Prefident  Henault,  men  have  hitherto 

(k)  Eufeb.  de  Vit.  Conftant.  L.  4.  6.  27. 

(/)  Putter,  in  his  account  of  this  famous  forgery,  makes 
no  mention  of  the  name  of  the  author,  but  merely  fpeaks  of 
the  promoters  of  the  fcheme,  and  fays  it  is  probable  he  was 
fome  Bifhop,  &c.  Conftit,  of  Germ.  1.  98.  100.  The 
very  learned  Pfeffel  (upon  what  authority  he  does  not  fay) 
cajls  him  Benet  Levita. 

Droit.  Pub.  d'Allem.  1. 103. 
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in  vain  attempted  to  expunge,  [m)  From  the 
time  of  the  publication  of  this  work,  the 
Court  of  Rome  proceeded  fyftematically  in 
its  usurpations,  and  aided  by  the  religious 
deference  and  fuperftition  of  unenlightened 
men,  arrived  at  length,  in  the  period  before 
us,  to  that  wonderful  height  of  power,  which 
interfered  with,  and  almoft  governed  the 
affairs  of  all  the  Chriftian  nations. 

It  was  in  the  eleventh  century  that  thefe 
ufurpations,  which  had  thus  before  taken 
root,  were  firft  brought  into  life  and  ftrength ; 
and  the  well-known  enterprizes  of  the 
afpiring  Hildebrand,  fo  celebrated  under 
the  name  of  Gregory  VII.  by  humbling 
both  the  clergy  and  the  laity  of  Chriftendom, 

{in)  Hid.  Chron.  I.  193.  Puffend.  Mon.  Spir.  du  Pape 
28.  It  was  not  till  the  reformation  had  liberated  one  half 
of  Europe  from  the  yoke  of  Rome,  that  men  began  actually 
to  quefKon  the  authenticity  of  this  fuppofed  book  of  Ifidor  ; 
a  literary  conteft  was  then  broached  upon  it,  in  which  the 
Catholics  were  obliged  to  confefs  that  the  work  was  fpu- 
rious,  and  that  there  were  above  fifty  interpolations  in  the 
decrees  of  the  Councils.     Putter,  ut  fup. 

It  is  of  little  confequence  to  the  fubjecl:  before  us,  whe- 
ther the  collection  was  genuine  or  not  5  it  being  fufFicient 
for  our  point,  that  the  work  was  fo  received, 

feemed 
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feemed  to  emulate  the  power  of  the  antient 
Emperors. 

It  does  not  fall  within  our  fubject  to  trace 
the  fteps  by  which  he  proceeded  ;  it  is  fuffi- 
cient  to  remember,  that  he  was  the  firft  of  the 
Pontiffs  who  arrogated  to  the  See  of  Rome  the 
right  of  Inveftiture  ;  by  the  extenfion  of 
which,  every  Sovereignty  of  Europe  yielded 
to  the  fucceffor  of  Saint  Peter,  (as  he  was 
now  fuppofed  to  be)  one  of  the  moft  ample 
and  important  of  their  prerogatives.  (») 

Gregory  was  the  firft  alfo  who  exercifed 
the  pretended  power  of  depofing  Princes,  (0) 
and  of  granting  or  withholding  kingdoms  in 
confequence  of  the  Chriftian  world's  being 
thought  to  be  the  patrimony  of  the  great 
Apoftle ;  a  power  of  coercion  and  of  remu- 
neration fo  abundant,  that  he  confidered 
mankind  as  more  intimately  dependent  on 
him  than  they  had  ever  been  upon  his  pre- 
deceflbrs,  and  confined,  in  confequence,  to 
himfelf,  what  had  hitherto  hem  extended  to 

(n)  Pfeffel  1.  264,  291, 

(0)  HeifT.  1.  76.  et  infr.  Maimbourg.  vie  de  Greg.  W 
Grand.  163. 

G  4  all 
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all  Bifhops,  the  diftinguifhing  name  of  Papa, 
or  Father,  (p) 

The  manner  in  which  he  commenced  his 
operations  evinces  the  boldnefs  of  his  fpirit ; 
and  the  ccnfummate  knowledge  he  had  ac- 
quired of  the  minds  of  men.  The  ftrongeft 
and  moft  vigorous  Sovereign  in  Europe,  both 
in  dominion  and  perfonal  character,  was  the 
firft  object  of  his  attacks.  And  indeed,  the 
conftant  oppofition  of  their  interefts,  and  the 
thoufand  jarring  claims  that  arofe  between 
them,  made  it  neceffary  for  him  to  humble 
the  Emperor,  before  he  proceeded  to  the  reft 
of  the  Potentates  around  him.  The  doc- 
trines of  Ifidor's  colledton  were,  therefore, 
every  where  promulgated  ;  [q)  the  reverence 
paid  to  the  memory  of  Saint  Peter,  was 
transferred  to  the  crafty  Pontiff;  and  he  fuc-» 

(p)  Le  Cointe  Annates,  Greg.  VII,  Pafquier.  Rec.  de 
la  Fr.  i.  3.  imagines  Papa  to  be  a  Contraction  for  Pater 
Patrum* 

(q)  Les  faujjes  Deere  tales  que  le  Diacre  Benoit  Leyita 
avoit  forgees,  fous  le  nom  d'lfidcrus  Mercator,  et  que  PAr- 
dicveque  Riculfe  de  Mayence  repandit  en  Allemagne, 
furent  erigees  en  loix  fondamentales  de  la  Constitution  Ec* 
clefiaftique,  PfefFe^  1,  103, 

needed 
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ceeded  in  tearing  from  Henry  IV.  tfye  right  of 
Inveftiture,  which,  it  was  held,  could  not  pro- 
perly belong  to  any  one  not  in  holy  orders; 
confounding  in  this,  the  right  to  inveft  a  man 
with  the  fpiritual  character  of  Priefl,  and  the 
temporal  right  to  a  particular  benefice,  (p) 
In  the  courfe  of  the  conteft,  we  have  reafon 
to  obferve  the  marked  progrefs  which  the 
fenfe  (though  a  miftaken  one)  of  the  Chriftian 
religion  had  made  in  the  hearts  of  men.  The 
Princes  of  Germany,  while  they  defended  moft 
ftrenuoufly  the  independence  and  rights  of 
their  Sovereign,  agreed  in  a  pofition  as  uni^ 
verfal,  that  apojlacy  from  the  Chriftian  faith 
was  a  fair  ground  for  depofition.  A  letter, 
addreffed  to  Gregory  from  the  Diet  of  Worms, 
remarks  exprefsly,  that  according  to  the  tra- 
dition of  their  fathers,  a  Sovereign  can  only 
be  judged  by  God  himfelf,  though  they  ac- 
knowledge that  he  may  be  depofed  for  one 
crime,  namely,  that  of  abandoning  his  re/?-* 
gion.  (?) 

As  the  active    fpirit  of  Henry,  however, 
had*  not  permitted  him  to  part  with  this  im- 

(/>)  Puffend.  utfup.  1.  HeiflT.  1.76,77, 
(f)  Hen,  Kift,  Chr©n.  1.  170, 

portaut 
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portant  prerogative,  without  a  long  and  vi- 
gorous refiftance,  Gregory  had  recourfe  to 
thofe  powerful  weapons  with  which  the  Pon- 
tiffs had  now  begun  to  arm  themfelves  effec- 
tually -,  and  in  the  year  1076,  he  thundered 
down  upon  the  German  Monarch  the  fen- 
tence  of  excommunication,  fo  futile,  when 
unfupported,  but  fo  dreadful,  when  feconded, 
by  a  fenfe  of  religion  among  the  laity.  In 
the  preamble  to  this  terrible  fentence,  he  ad- 
dreffes  his  Apoftolic  predeceffor,  and  tells 
him,  "  he  knows  he  was  called  againft  his 
will  to  the  government  of  the  Church,  and 
would  rather  have  led  a  wandering  and  hum- 
ble life;(r)  but  neverthelefs, being  inverted  with 
power  for  the  fake  of  Chriftianity,  he  thinks 
it  right  to  punifh  its  enemies.'*  In  confe- 
rence of  this,  the  Emperor,  it  is  well  known, 
was  forced  to  give  way,  abandoned  by  men 
whofe  religion  would  not  permit  them  to 
obey  him  ;  another  Emperor  (Rodolph)  was 
chofen  in  his  place,  (j-)  and  he  was  obliged  to 
fubmit  to  the  mod  abject  humiliations,  before 

(r)  Baron.  Annales.  an.  1076.  Labeo.  Concil.  Colled, 
10.  24. 
(s)  HeifT.  1,  80. 

he 
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he  could  reinftate  himfelf  even   in    a  part  of 
his  former  power,  (t) 

From  that  time,  excommunications  and 
depofitions  were  dealt  forth  largely,  and  with 
various  fuccefs,  by  the  Court  of  Rome  ;  and, 
during  the  period  we  treat  of,  there  was 
hardly  a  Sovereign  in  Europe  who  did  not 
feel  the  weight  of  this  wonderful  power.  One 
of  the  moil  remarkable  examples  of  the  info- 
lent  confidence  in  the  opinion  thus  railed  by 

{/)  The  following  is  the  exulting  and  proud  account 
given  by  Gregory  himfelf  to  his  Clergy,  of  the  miferable 
irate  to  which  he  had  reduced  the  molt  powerful  Monarch 
of  the  world  ;  though  quoted  in  other  works,  it  comes  too 
©bvioufly  within  our  fubjecl:  to  pafs  it  by  : — "  Per  triduum 
*c  ante  portam  caftri,  depofito  omni  regio  cultu,  mifera.- 
<l  biliter,  ut  pote  difcalceatus  et  laneis  indutus  perfiftens, 
*{  non  prius,  cum  multo  netu  Apoftolicns  mifcrationis  auxi- 
#  liumet  confolationem  implorarideftitit,  quam  omnes  qui 
<<  ibi  aderant,  et  ad  quos  rumor  ille  pervenit  ad  tantam 
<c  pietatem  et  compaftioiiis  mifericordiam  movit,  ut  pro 
*'  eo  multis  precibus  et  lacrymis  intercedentes,  omnes 
u  quidem  infolitam  noftrae  mentis  duritiem  mirarentur; 
li  non  rrulli  vero  in  nobis,  non  Apoftolicce  fedis  gravitatem, 
"  fed  qtlafi  tyrannies?  feritatis,  crudelitatem  efle  clama- 
•*  runt." 

Epift.  Greg.  Baron,  an,  1077.  Labeo.  Concil. 
CoUea.  10.  158. 

the 


92  INFLUENCE  of  CHRISTIANITY,  ani>  ths 

the  Popes,  appears  about  a  century  after- 
wards, in  the  conduct  of  Celestime  III* 
who  was  then  eighty-fix  years  of  age.  The 
Emperor  Henry  VIL  coming  to  Rome,  to  be 
crowned  and  confecrated  by  the  hands  of  the 
Pontiff,  knelt  down  with  devotion  before  his 
chair,  to  receive  the  diadem  which  Celef- 
tine  had  placed  between  his  feet ;  and  no 
fooner  was  it  fixed  on  by  the  hand,  than  it 
was  ftruck  off  by  the  foot  of  this  proud  old 
man,  who  left  it  to  the  Cardinals  to  take  it 
up,  and  reftore  it  to  the  Emperor. 

Baronius,  in  relating  this  action,  confeffes 
it  was  indecent,  but  excufes  Celeftine,  by  ob- 
ferving  that  it  was  merely  a  difplay  of  his 
legal  power,  to  confer,  and  to  take  away  the 
Imperial  Crown,  (v) 

Hitherto,  however,  the  ambition  of  the 
Holy  See  had  been  confined  to  matters  merely 
fpiritual ;  or  if  it  had  contrived  to  attain  to 
aimoft  fovereign  power  over  the  world,  it 
\  was  through  the  intervention,  and  by  a  crafty 
management  of  its  prerogative  in  things,  as 

(v)  Baron  ad  an.  1191. 

the* 
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they  were  called,  divine  !  But  the  year  1300 
beheld  the  papal  pretentions    (tripped  of  all 
difguife,  and  openly  afpiring  to  the  exercife 
of  fupreme  power  in  temporals^  as  well  as  fpirU 
tuals^  under  Boniface  VIII.     That  Pontiff 
is    defcribed    as    able,    proud,    violent,   and 
boafting;  and    having    obferved    the   almoft 
uniform  fuccefs  of  every  defign  which    the 
Court  of  Rome  had  conceived,  when  backed 
by    fuperftitious    deference,    he    thought    it 
needlefs  to  proceed    with   the    management 
and  caution  of  his  predecefTors.    He  therefore 
openly  laid  claim,  as  Vicar  of  Chrift,    to   fu- 
preme authority  over  all  the  Monarchs  of  the 
earth,  in  things  independent  of  religion.     He 
appeared  on  the  celebration  of  the  firft  jubilee 
at  Rome,  (when  it  was  fuppofed  that  there 
were    200,000    pilgrims   from    all    parts   of 
Chriftendom  within  the  walls,)   in  the  habit 
of  a  lay  Emperor  ;  a   crown  upon  his  head, 
a  fceptre  in  his  hand,  and  the  Imperial  buikins 
upon  his  legs.     He  continued  alternately  to 
fhew  himfelf,  now  arrayed    in  the  habits  of 
Pontiff,  now  of  Emperor,  in  order  to  pro^e 
to  the  world  that  he  united  the  temporal  as 
well  as  thejpiritua/  fupremacy  in  his  own  per- 
fon.    Had  he  done  nothing  more  than  this,  he 
5  would 
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would  only  have  attracted  the  ridicule,  or  pof- 
fibly  the  refentment,  of  his  neighbours  ;  but 
his  nature  was  too  afpiring  to  be  contented 
with  the  mere  enfigns  of  the  power  which  he 
grafped  at,  and  he  immediately  engaged  in 
one  of  the  hotted  contefts  that  had  ever  agi- 
tated the  Papal  See.  It  attracted  the  eyes 
of  all  Europe,  and  employed  the  utmoft  exer- 
tions of  the  moft  powerful  of  its  Monarchs, 
and  therefore  well  deferves  to  be  mentioned 
here. 

Philip  IV.  furnamed  the  Handfome,  at 
that  time  filled  the  throne  of  France  ;  a  Prince 
alio  of  ability  and  violence,  and  of  a  fpirit 
particularly  independent.  Between  him  and 
Boniface  there  were  many  fubje&s  of  differ- 
ence, more  efpecially  concerning  the  govern- 
ment of  the  French  Clergy,  and  the  right  of 
taxing  them  at  pleafure,  to  which  the  Pope 
pretended,  and  which  the  King  absolutely 
forbade.  Philip  alfo  had  made  an  alliance 
with  the  King  of  the  Romans,  the  declared 
enemy  of  Boniface ;  and,  for  this,  his  Am- 
baffador  at  Rome  was  loaded  with  the  moll 
virulent  invectives  againft  his  matter.  The 
Ambaflador  replied  with  vivacity  \  he  ven- 
tured 
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tured  to  reproach  Boniface  himfelf  with  the 
many  icandals  of  his  life ;  and  obferved, 
that  he  faw  with  grief  the  evils  which  his  ill- 
placed  pride,  and  unfounded  claims,  would 
occalion,  if  he  embroiled  himfelf  with  a 
Prince,  equally  informed  of  his  rights,  and 
jealous  of  his  authority. 

This  was  the  firft  blow.     The    Pope  fent 
immediately   into  France  the  Bifhop  of  Pa- 
mierS)  a  Legate  whofe  character  very  well  re- 
prefented    his   own,  and   who  behaved  with 
Juch  infolence,  and   denounced  fuch  terrible 
things  in  the  name  of  his  mailer,  that  being 
born  a  fubjecl  of  France,  Philip  thought  pro- 
per to  order  him   to  be  arretted,   and  deli- 
vered over   to    the  Archbifhop  of  Narbonne, 
his    Metropolitan,    for   punifhment.       Out- 
raged at  this,  the  Pontiff  immediately  ifliied 
forth  his  Bulls,    with    which  he  thought    to 
deftroy   the   offending    Prince  ;  and,    by  the 
firft  of  them,  commanded  him  in  peremptory 
terms    to   fend    the    Prelate    to   Rome    for 
judgement ;  which  being  nothing  but  his  legal 
privilege,  was  inftantly  complied  with*     De- 
termined however  to  affert  his   claims  to  the 
Utmoft,  he  feqt  forth  another,  beginning  with 

thefe 
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thefe  remarkable  words  :  "  Fear  the  Lord,  and 
"  keep  his  commandments.  We  chufe  to  ac- 
"  quaint  you,  that  you  are  fubjecl  to  us  in  tern- 
<c  poral  as  well  as  in  fpiritual  matters  ;"  which 
fo  offended  the  King,  that,  thrown,  quite  off 
his  guard,  he  forgot  the  dignity  with  which 
a  Monarch  ought  to  defend  his  rights  ;  and 
inftead  of  calmly  fhewing  the  futility  of  his 
pretenfions,  he  imitated,  or  exceeded  in  his 
anfwer,  the  infolence  of  which  he  com- 
plained. It  begins  thus :  "  Philip  by  the 
"  grace  of  God,  King  of  France,  to  the  pre- 
u  tended  Pope  Boniface,  little  or  no  health  \  we 
"  chufe  to  acquaint  your  folly  that  we  arefub* 
"  jet~i  to  no  one  in  temporals,  and  all  who  think 
"  fo  mujl  be  out  of  their fenfes" 

Boniface  replied  in  a  Bull,  which  contained 
an  ample  and  fufficient  difplay  of  the  whole 
of  his  claims.  "  Hear,"  fays  he,  "  my  fon> 
"  the  commands  of  your  father ;  open  your 
"  heart  to  the  precepts  of  a  mafter,  who 
"  holds  the  place  of  him,  who  is  Lord  and 
"  mafter  of  all ;  receive,  with  pliability,  the 
<c  advice  of  the  holy  Church  your  mother ; 
"  execute,  with  fidelity,  her  orders,  and  fub* 
?  mit,with  refpecl,  to  her  will,  that  is,  to  ours." 

Hs 
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He  then  enters  upon  the  detail  of  diforders  in 
his  kingdom,  many  of  which  were  purely 
temporal^  fuch  as  thofe  of  the  Mint  ;  exhorts 
him  to  penitence,  and  fummons  his  Clergy 
to  Rome,  to  deliberate  on  a  reform.  In  ano- 
ther Bull,  addreffed  to  the  Clergy  themfelves, 
he  repeats  the  fummons,  and  calls  them  to 
confult  upon  the  injuftice  done  by  the  King 
and  his  officers  to  the  Nobility^  as  well  as  to 
the  Clergy. 

Alarmed  at  this  vigour,  Philip  actually  be- 
gan to  fear  left  the  religious  prejudices  of  the 
age  mould  fupport  the  Pontiff,  and  by  that 
means  deftroy  his  whole  authority  within  the 
kingdom;  To  balance  therefore  the  power  that 
was  thus  rifing  againft  him,  he  refolved  to  have 
recourfe  to  his  people  colleded  together ;  a 
refolution  which  was  the  firlt  occafion  of  thofe 
celebrated  Affemblies  called  the  States  Gene- 
ral of  France,  (w) 

(iv)  There  have  been  warm  difputes  among  the  Critics 
on  the  French  Hiftory,  upon  the  chronology  of  thefe  meet- 
ings ;  but  fee  PAsqyiER,  Recherches  de  la  France,  L.  2. 
Ch.  7. 

Vol.  II.  H  The 
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The  event  of  this  Affembly  was  favourable 
to  the  King ;  and  all  the  three  Orders  fent 
letters  to  Rome,  to  affert  the  independence  of 
their  Monarch  :  yet  inch  was  the  reverence 
paid  to  a  Power  which  was  efteemed  little  lefs 
than  Apoftolical,  that  notwithftanding  this, 
and  the  exprefs  prohibition  of  Philip,  forty 
of  his  Prelates  obeyed  the  Pope's  fummons, 
and  attended  the  Council  at  Rome,  which 
was  abfolutely  expected  to  dethrone  their 
matter.  In  this  Synod  was  promulgated  the 
famous  Decretal  called  Unam  Sanctam, 
from  its  commencing  with  thofe  two  Latin 
words  ;  in  which  it  is  declared  and  pro- 
nounced, that  the  Church  is  one,  holy,  ca- 
tholic, and  apoftolic  ;  that  it  has  but  one 
head,  which  is  the  Pope  ;  that  there  are  in 
this  Church  two  fwords,  the  fpiritual  and  the 
temporal,  both  of  which  are  wielded  by  the 
ecclefiaftical  power ;  that  the  temporal  autho- 
rity is  therefore  fubfervient  to  the  fpiritual, 
which  is  its  founder  and  judge  ;  that  there 
cannot  be  a  doubt  as  to  this  point,  without 
falling  into  the  errors  of  the  Manicheans, 
(which  admitted  two  principles,  of  good 
and  evil ;)  and  that  it  was  even  neceffary  for 
falvation  to  believe,  that  every  human  creature 

is, 
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if 9  and  ought  to   be  fubjeSt  to  the  Pontiff  of 
Rome. 


The  effect  of  this  remarkable  and  preclfe 
Decretal,  the  Abbe  Fleury  has  endeavoured 
to  diffipate,  by  obferving  that  nothing  in  fact 
was  decreed,  fubverfive  of  the  temporal  autho- 
rity of  Sovereigns,  He  confeffes  that  all  the 
preamble  tends  to  affert  that  do&rine ;  but 
the  things  refolved  upon,  he  imagines  to  be 
merely  the  pofition,  that  every  human  crea- 
ture ought  to  be  fubjecT:  to  the  holy  father; 
which  no  one  can  deny,  fays  the  Abbe, 
provided  it  is  confined  to  fpirituals.  (x) 

His  criticifm  does  not  appear  convincing, 
fince  it  is  the  very  provifo  which  is  contefted. 
The  preamble  mull  always  be  compared  with 
the  decree,  in  order  to  explain  its  meaning  ; 
and  if  we  do  this,  whatever  might  be  the  real 
law  that  was  received  in  the  world,  nothing 
perhaps  can  be  more  fuccindt  or  fixed  than 
the  meaning  of  the  Court  of  Rome  upon  the 
fubjed. 

(■*•)  Hiftoire  Eccles.  19.  37, 

H  2  As 
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As  at  proof  of  it,  Boniface,  in  confequence 
of  the  decree,  appeared  armed  with  full 
powers,  and  iffued  another  Bull,  by  which 
he  declares  that  all  Kings,  Emperors,  and 
other  Sovereign  Princes,  whoever  they  may 
be,  are  fubjecT:,  like  all  other  men,  to  be  fum- 
moned  before  the  Apoftolic  Courts,  for  every 
fort  of  caufe  ;  for  fuch,  fays  he,  is  our  will, 
"  we  who,  by  the  permijjion  of  Gody  command 
"  the  whole  Univerfe  !" 

Bold  and  unreafonable  as  thefe  claims  were  ; 
ridiculous  even  as  they  now  feem  ;  imper- 
fect, and  illegitimate,  as  the  Council  might 
appear  which  pronounced  them  ;  it  is  curious 
to  obferve  their  effect  upon  the  kingdom 
againft  which  they  are  directed.  One  would 
have  thought,  that  the  very  impudence  of  the 
pretention  would  have  been  fufficient  to  have 
defeated  itfelf;  and  that  the  French  Mo- 
narch might  have  let  it  pafs  off  without  no- 
tice, as  the  ebullition  of  folly  or  madnefs. 
Not  fo  :  he  was  reduced  actually  to  defend 
himfelf,  not  fo  much  by  rejijiing  the  claim,  as- 
by  attacking  the  per/on  of  the  claimant ;  and 
was  forced,  infcead  of  meeting,  and  deciding 
the  queftion  upon  the  fpot,  to    appeal  to  the 

fame 
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fame    Tribunal,     only    compofed    of   other 
Judges. 

In  a  fecond  meeting,  therefore,  of  his 
States,  he  loaded  the  Pontiff  with  the  moft 
virulent  abufe  ;  he  aecufed  him  of  every  fort 
of  crime  and  herefy  ;  of  being  an  infidel,  a 
forcerer,  a  confuker  of  daemons,  a  Simonack, 
a  murderer,  and  a  fodomite  ;  of  having  faid 
he  would  rather  be  a  dog  than  a  French- 
man, and  would  ruin  the  whole  of  Chriften- 
dom,  or  deflroy  the  French  pride. 

By  this  artful  conduct,  he  moved  his  people 
to  requeft  him  to  procure  the  convocation  of 
a  General  Council ;  to  which,  and  to  a  fu- 
ture Pope,  he  might  refer  the  matters  between 
them  ;  and,  affecting  to  acquiefce,  he  pre- 
pared a  formal  a<3:  of  A f peak 

In  the  procuration  of  this,  he  intreated  the 
Bifhops  to  join  him,  and  protefting  againft  the 
authority  of  the  laft  Council,  and  of  theper- 
fon  who  called  himfelf  Pope,  he  declared  he 
would  only  abide  by  the  decifion  of  the  new 
Tribunal.  The  Clergy  confented  to  the  ap- 
peal, but  added,  in  exprefs  terms,  that  they 
H  3  would 
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would  not  make  themfelves  parties  againft 
Boniface.  They  promifed,  however,  to 
fupport  the  King  in  the  conteft  againft  what- 
ever violence  he  might  undertake  ;  a  promife 
which,  it  is  remarkable,  Philip  was  forced  to 
requite,  by  fwearing  on  his  foul,  in  conjunc- 
tion with  the  Queen,  and  his  children,  to  pre-* 
tect  them,  in  return,  from  a  vengeance  which, 
according  to  the  received  law  of  the  Church, 
they  knew  would  be  legitimate, 

Exclufive  of  the  affiftance  of  the  Clergy, 
the  King  thought  he  could  not  be  entirely  fe^ 
cure  without  the  fupport  of  the  reft  of  his 
kingdom ;  he  therefore  promifed  his  protec- 
tion, in  the  fame  folemn  manner,  to  the  nobi- 
lity, and  all  thofe  in  general  who  fhould  give 
their  confent  to  the  convocation  of  a  future 
council,  and  he  fent  commiffioners  all  through 
the  realm  to  receive  this  confent  from  pro-r 
vinces,  cities,  univerfities,  and  chapters,  Thefe 
were  precautions  which  it  is  wonderful  fo 
powerful  a  Monarch  mould  have  been  forced 
to  take  againft  fuch  chimerical  pretenfions, 
had  he  not  been  fenfible  that  the  fuperftition 
of  the  times  might  probably  bear  out  his 
enemy,  in  his  unreafonable  enterprife.    Upon 

5  the 
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the  whole  view  of  this  affair,  we  are  indeed 
often  obliged  to  obferve,  that  the  conduct  of 
Philip,  at  the  moment  when  he  feemed  moil 
fenfible  of  his  rights,  and  mod  determined  to 
fupport  them,  is  the  greatefl  proof  of  the 
Pontiff's  power.  Had  the  point  of  difpute 
been  inconteflable,  or  had  he  not  been  much 
afraid  of  the  religious  veneration  of  men  for 
the  See  of  Rome,  even  in  its  molt  extrava- 
gant undertakings,  there  would  have  been  no 
occafion  for  him  thus  to  have  armed  himfelf. 
Above  all,  his  endeavours  to  depofe  the  Pope, 
and  his  appeal  to  a  future  Council,  inflead  of 
refilling  their  authority  upon  points  which  he 
contended  were  fo  clear  in  his  favour,  are 
ftrong  proofs,  afforded  by  himfelf,  of  the  iiir 
fluence  we  are  noticing. 

The  reft  of  this  remarkable  affair  is  equally 
unfatisfa&ory  in  determining  the  point.  Boni- 
face, true  to  his  defign,  affembled  aConiiftory 
in  which  he  purged  himfelf,  by  oath,  of  the 
crimes  laid  to  his  charge  ;  he  perfifted  in  his 
refolution  to  punifh  the  King,  notwithstanding 
what  he  called  his  frivolous  appeal  ;  he  de- 
clared that  no  Council  could  be  affembled 
without  Jus  own  confent,  in  which  he  was 
H  4  right, 
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right,  according  to  the  received  ufage  ;  and 
laftly,  that  there  was  no  one  on  earth  greater 
than  himfelf,  nor  even  his  equal  ;  in  which, 
according  to  the  corrupted  fenfe  of  religion 
then  extant,  he  was  not  far  wrong. 

He  went  on,  in  different  Bulls,  to  fay, 
that,  as  Vicar  of  Chrifl,  he  had  the  privi- 
lege of  governing  Kings' with  a  rod  of  iron, 
and  could  bruize  them  like  a  potter's  veffel  ; 
but  that,  as  a  good  father,  he  meant  only  to 
give  them  falutary  correction  ;  he  therefore, 
for  the  prefent,  excommunicated  Philip  ;  ab- 
folved  all  his  fubjects  from  their  allegiance  to 
him  ;  threatened  them  with ,  curfes  if  they 
obeyed  him  ;  declared  him  incapable  of  com- 
mand ;  annulled  all  Treaties  which  he  might 
have  made  with  other  Princes ;  bade  him  re- 
turn to  the  yoke  of  his  legitimate  obedience, 
and  truft  entirely  to  the  mercy  of  his  Lord,  if 
he  wiihed  to  avoid  a  punifliment  ftill  more 
fevere  ;  by  which  he  meant  the  only  one  th-at 
remained,  a  regular  and  formal  deposition. 

The  maxims  of  the  world  were  too  little 
fettled  to  fuffer  Philip  to  be  at  reft  under  this 
danger.  The  old  Law  of  Nations  had  gone  fuch 

lengths- 
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lengths  with  refpect  to  the  papal  authority 
that  he  knew  not  where  it  might  ftop  ;  and 
the  firm  activity  of  Boniface  made  him  trem- 
ble for  the  event  of  an  afFair  which  he  had 
been  fo  long  unable  to  fettle.  The  danger 
indeed  had  now  become  inftantaneous ;  for 
Boniface  had  offered  the  kingdom  of  this 
rebellious  fon  of  the  Church  to  the  Emperor 
Albert,  who  himfelf  had  but  juft  quitted  re- 
bellion, and  who  probably  was  only  withheld 
from  accepting  the  offer,  by  weaknefs.  Philip 
therefore  refolved  upon  an  action,  which  no 
Monarch  in  Europe,  fmce  the  foundation  of 
the  papal  power,  had  ever  dared  to  attempt. 
He  detached  Colonna  and  Nogaret,  (the 
former  an  Italian  of  power,  and  the  declared 
enemy  of  Boniface,)  to  furprife  that  Pontiff  in 
Aganie,  the  place  of  his  nativity,  whither  he 
had  retired  ;  and  they  executed  their  mea- 
fures  fo  well,  that  they  overcame  his  guards, 
carried  fire  and  fword  into  his  palace,  feized 
upon  his  treafures,  and  treated  him  with  an 
indignity  amounting  to  brutal,  (y  ) 

( y  )  Colonna  went  To  far  as  to  ftrike  him  on  the  face  ; 
he  was  placed  upon  a  coir,  without  iaddle  or  bridle,  and 
jnounted  with  his  face  towards  the  tail 

Nothing, 
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Nothing,  however,  could  overcome  the 
fpirit  of  this  extraordinary  man  ;  he  refolved 
not  to  convoke  any  new  Council ;  he  per- 
filled  in  his  claims  of  temporal  fupremacy 
over  the  world  ;  and  he  abfolutely  refufed  to 
renounce  the  papacy  which  was  demanded  of 
him.  "  You  may  kill  me,'*  faid  he  feveral 
times,  ftretching  forth  his  neck,  "  for  I  am 
"  in  j-our  power  ;  but  if  I  muft  die,  I  will  at 
a  lead  die  Pope*" 

The  event  of  the  affair  rather  got  rid  of, 
than  decided  it.  Boniface,  refcued  by  his 
countrymen,  died,  as  it  was  faid,  of  grief  and 
mortification  ;  and  his  fucceffor,  Bennet, 
though  devoted  to  France,  and  reprefented  by 
the  hiftorians  as  a  juft  Prelate,  thought  it 
right  to  give  abfolution  to  Philip,  and  to  con- 
demn the  faithful  Nogaret  to  banifhment  in 
Palefline,  which  was  meanly  fuffered  by  his 
matter.  He  alfo  deemed  it  neceffary  to  take 
off,  in  form,  the  cenfures  which  had  been  laid 
upon  the  realm,  before  it  could  return  to  its 
priftine  foundnefs  among  the  States  of  Eu- 
rope, (z)     Such  was  the  end  of  this  remark- 

(z)  For  the  account  of  this  conteft  between  Boniface 
and  Philip,  fee  Fleury.  Hift.  Eccles.  F.  19.  Walfmgham. 
ad  an.  1303.  Velly  4.  82,  et  infr, 

able 
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able  difpute,  which  was  founded  folely  upon 
the  power  already  univerfally  attributed  to 
the  See  of  Rome  by  the  Law  of  Nations  ; 
a  power,  as  we  have  feen,  almoft  raifed,  or  at 
leaft  formed  into  a  fyfcem,  by  the  political  abi- 
lities of  Gregory  VI L 

It  was  under  that  daring  Pontiff  alfo,  that 
Europe  became  acquainted  with  another  and 
a  very  powerful  effect  of  religious  deference 
for  the  Vicar  of  Chrift,  in  the  privilege  af- 
firmed by  the  Court  of  Rome,  to  be  the  fole 
difpofer  of  earthly  kingdoms.  An  epiftle  of 
his  is  ftill  extant,  of  the  date  of  1073,  to  the 
Nobles  of  Spain  ;  in  which  he  afferts  his 
claim  to  the  whole  of  that  kingdom  as  the  pa- 
trimony of  Saint  Peter ;  obferving,  that  al- 
though the  greater  part  of  it  was  in  the  pof- 
feffion  of  the  Moors,  yet  it  had  formerly  been 
under  the  dominion  of  the  Chrifiians,  and 
therefore  of  the  Apofile ;  "  that  what  once 
"  had  belonged  to  him,  muft  ftill  belong  to 
"  him  ;  and  he  therefore  grants  to  the  Count 
"  de  la  Roche,  all  that  he  can  conquer  from 
"  the  Saracens  in  that  country."  (a)  He  car- 
ried   his    pretentions    fo  far,   as   to    extend 

{a)  Epift,  ad  princip.   Hifn.  Baronius.   1073. 

this 
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this  claim  to  the  States  already  poffeffed  by 
Chriftian  Princes  in  the  kingdom  ;  all  of 
whom  he  required  to  acknowledge  them- 
felves  his  feudatories,  to  quit  the  gothic 
liturgy,  and  to  receive  that  of  the  Romifli 
Church.  They  replied,  however,  with  be- 
coming fpirit,  that  they  were  independent 
Sovereigns,  who  owned  no  fuperiour  on 
earth  ;  and  for  this  time  the  defigns  of  the 
See  of  Rome  were  defeated  in  Spain.  (6) — In 
the  year  1300  a  fimilar  claim  is  laid  to  the 
whole  kingdom  of  Scotland,  at  that  time 
lying  open  to  various  pretenders,  a  letter  of 
Boniface  to  Edward  I.  of  England, 
Hating,  that  Scotland  had  belonged  to  the 
Church,  "  pleno  jure,  et  ab  antiquis  tempori- 
"  bus."  (f) 

The  tranfaclions  preliminary  to  the 
conqueft  of  Ireland,  under  Henry  II. 
furnifhes  us  not  only  with  a  ftrong  example 
of  this  received  power,  but  of  another  ef- 
fect, and  that  a  moil  pernicious  one,  which 
the    corruptions    thus    introduced    into  the 

(b)  Mod.  U11.  Hift.  16.  218. 

(c)  Labeo  Conci).  ap.  Du  Mont,  j,  224* 

Church 
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Church  eftablifhments  had  upon  the  law  of 
nations.  According  to  all  maxims  of  juftice 
and  regularity,  the  inhabitants  of  every  coun- 
try have  an  abfolute  right  to  the  dominion  of 
the  foil,  unlefs  they  themfelves  have  furren- 
dered,  or  forfeited  it,  by  fome  act  of  their 
own ;  nor  can  the  profeffion  of  this  or  that 
let  of  cuftorns,  or  of  this  or  that  religion,  give 
any  title  to  their  neighbours  to  invade  them, 
fo  long  as  they  have  furnifhed  them  with  no 
other  caufe.  The  abufe  of  Chriftianity,  how- 
ever, and  the  ufurpations  we  have  been  treat- 
ing of,  operated  upon,  and  effectually  changed 
tins  part  of  the  law.  Henry  IL  wanting  a 
pretext  to  fubjugate  a  territory  fo  convenient 
by  geographical  pofition  for  his  own  States 
gravely  afks  leave  of  the  holy  Father  to  make 
a  conqueft  of  Ireland,  in  order,  as  he  fays, u  to 
"  extirpate  the  vices  of  the  inhabitants^  and  bring 
"  them  into  the  way  of  truth."  "  Rogavit  Pa- 
"  pam  Adrianum,  ut  fibi  liceret  Hybernise  In- 
"  fulam,  hoftiliter  intrare,  et  terram  fubju- 
"  gare,  atque  homines  illos  bejiiales^  ad  fdem^ 
"  et  viam  redncere  veritatis,  exterpatis  ibi  plan- 
"  tariis  vitiorum."  (J)  The  anfwer  of  the 
Pope  is  a  full  grant  of  his  requeft,  and  upoa 
(i)  Mat.  Par.  95. 

the 
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the  fame  principles.  He  tells  him,  that  he  is 
about  to  lay  up  for  himfelf  an  eternal  reward 
in  Heaven,  for  extending  the  bounds  of  the 
Chriftian  Church  ;  that  there  cannot  be  a 
doubt  but  that  Ireland,  and  all  the  Iflands 
which  have  received  the  light  of  Chrift  (who 
is  the  Sun  of  juftice,)  muft  belong  to  the 
jurifdi&ion  of  Saint  Peter,  and  he  there- 
fore grants  him  the  permiffion  he  demands, 
upon  the  ftipulation  however,  of  the  ufual 
tribute  to  the  Apoftle,  of  a  penny  a  year  for 
every  Chriftian  family,  (e) 

About  the  fame  time,  the  Venetians  hav- 
ing fided  with  the  Pontiff  againft  the  Emperor 
Frederick  Barbarossa,  and  gained  the 
naval  battle  of  Lignano  ;  the  Pope,  to  pre- 
ferve  the  memory  of  it,  fent  a  prefent  of  a 
ring  to  the  Doge,  commanding  him  to  throw 
it  into  the  fea,  which  out  of  his  apoftolic 
power,  he  thus  gave  him  to  wife  ;  and  hence 
arofe  the  well  known  annual  ceremony  of  the 
marriage  of  the  Doge  of  that  State  with  the 
Adriatic.  (/) 

(e)  Mat.  Par.  95.  &  Rymer's  Fasd.  I.  15. 
(/)  Hen.  Hilt.  Chron.  1.  196. 

This 


ECCLESIASTICAL  ESTABLISHMENTS,  in 

The  right  a  {Turned  by  the  Chriftian  na- 
tions, of  reducing  to  their  obedience,  for  the 
fake  of  converting  them,  all  people  who  pro- 
feffed  a  faith  different  from  their  own,  con- 
tinued for  a  great  length  of  time  in  Europe* 
it  is  ftill  a  received  doctrine  among  thofe  who 
fubmit  to  the  eftablifhment  of  the  Inquifition, 
and  thus  the  mild  tenets  of  Chriftianity,  which 
feek  for  prpfelytes  through  the  fober  means 
of  conviction,  were  made  to  aflume  all  the 
fiercenefs,  and  abfurdity  of  Mahometanifm, 
which  decides  upon  belief  by  the  fcymiter. 

The  tyranny  and  injuftice  of  the  Spaniards 
towards  the  American  nations,  were  defended 
upon. this  ground  ;  and  every  inveftigator  of 
the  affairs  of  Europe  has  been  ftruck  with 
thofe  remarkable  grants  made  by  the  Holy 
See  to  Portugal  and  Spain,  of  all  the  coun- 
tries they  mould  difcover,  the  one  to  the 
Eaft,  the  other  to  the  Weft. 

Both  grants  were  confidered  as  valid  by 
the  law  of  the  times,  and  the  former  was 
gravely  reafoned  upon  as  fuch,  by  the  Am- 
baffadors  of  Portugal  to  Edward  IV.  at  the 
clofe  of  the  fifteenth  century.     Some  Engliih 

mer- 
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merchants,  having  endeavoured  to  open  a 
trade  with  the  coaft  of  Guinea,  AmbafTadors 
were  fent  to  the  Court  of  London,  to  ftate 
the  right  to  that  country  conferred  by  the 
Father  of  Chrifteiidom,  upon  the  Portuguefe, 
and  Edward,  upon  fuch  authority,  not  daring 
to  continue  his  enterprife,  inflantly  ordered 
his  merchants  to  defifH  (  g  ) 

The  grant  to  Spain  gave  rife  to  proceed- 
ings, and  to  reafoning,  lb  extravagant,  that  I 
cannot  help  fetting  them  before  the  reader, 
though  at  the  expence  of  extending  this  ac- 
count already  but  too  long. 

Ten  years  after  the  difcovery  of  the  main 
land  of  America  by  Columbus,  attempts 
were  made  to  fettle  it.  Two  governments 
were  marked  out  by  Ferdinand  for  two  ad- 
venturers, who  confulted  the  moft  eminent 
Lawyers  and  Divines  in  Spain,  upon  the 
manner  of  taking  poffeflion.  By  thefe  wife 
men  it  was  determined,  that  as  foon  as  they 
arrived,  they  mould  require  the  natives  tofub- 
fcribe  to  the  articles  of  the  Chrijlian  faith^  and 

(g)  Hackluyt's  Voyages,  v.  2.  2d  pt.  p.  2. 

the 
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the  fnpr erne  jurifdittion  of  the  Pope  over  all  the 
earth,  which   if  they  did  not  do,  they  were 
to  be  reduced  to  flavery  by  fire  and  fword. 
In  confequence   of  this,  Ojeda   (one  of  the 
adventurers)  on  his  arrival,  publifhed  a  pro- 
clamation, by  which  he  notified  to  the  inha- 
bitants, that  he  was  the  fervant  of  the  kings 
of  Leon  and  Caftile,  the  conquerors  of.  bar- 
barous nations  \  that  God  had  created  Heaven 
and  Earthy  and  one  man  and  one  woman,  of 
whom  all  are  defcended  ;  but  as  their  pofterity 
were  fcattered    about   in   various    kingdoms, 
God  had  given  them  in  charge  to   one  man, 
named  Saint  Peter,  whom  he  had  con- 
ftituted,  Lord  of  the  whole  racei  and  co?nmanded 
to  refide  at  Rome  as  the  mojl  proper  place  for  the 
government  of  the  world.     That  he  was  the 
judge  of  all  Chriftians,  Moors,  Jews,  Gen- 
tiles, and   all  fefts  whatfoever  ;  that  he  was 
called  the  Pope,  which  fignines  Admirable, 
Great  Father,    and  Guardian  ;    that 
this   power,  and   this  appellation,    had   been 
tranfmitted  to  his  fucceflors  \  that  one  of  them 
had  made   a  grant  of  the  Iflands,  the  Terra 
Firma,  and  the  Ocean,  to  his  Sovereigns  Fer- 
dinand and  Ifabella,  in  deeds  which  the  Inhabi- 
tants might  fee  if  they  f  leafed  \  that  thus  they  ■• 
Vol.  II.  I  had 
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had  already  become  Lords  of  the  Iflands,  and 
the  people  he  then  addreffed,  were  bound  to 
obey  them  in  the  fame  manner  ;  which  if  they 
did  not  do,  he  would  take  them  wherever  he 
could  find  them,  and  treat  them  as  rebellions 
fubjefts.\h)< 

Other  States,  if  they  did  not  follow  the 
Spaniards  in  the  extremes  of  cruelty^  at  feaft 
proceeded  in  the  difcoveries  they  made  in  the 
new  World,  upon  the  fame  principles.  In 
the  patent  granted  by  Henry  Vlt  to  John 
Cabot  and  his  Sons,  to  difcover  and  take 
pofTeffion  of  new  lands ;  the  pofitJon  is  rea*- 
foned  upsm,  as  if  \l%  foundnefs  was  beyoad  a 
poffibility  of  doubr.  Henry  grants  to  thpfe 
celebrated  Navigators,  full  power  and  autho- 
rity to  fail  to  all  parts  of  the  world,  and  "  to 
u  feek  out  and  difcover  all  Iflands,  Countries^ 
u  Regions,  and  Provinces  whatfoeyer,  that 
"  may  belong  to  Heathens  and  Infidels..  He 
"  graats  to  them,  their  Heirs,  and  Afligns, 
u  and  to  every  of  them,  licence  to  fet  up  hi& 
"  banners  and  enfigns  in  every  Village,  Town, 
u  Caftle,  Ifle,  or  Mainland,  of  them  thus  newly 

ih)  Robertfon's  Hiih  of  Amer.  I.  235,  236,  &  note  33. 

*c  found  % 
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**  found  ;  and  authorifcs  them  to  fubdue, 
u  occupy,  and  pojl'efs,  as  his  vqffhls  and  lieu- 
"  tenants,  all  fuch  Villages,  Towns,  Caftles, 
V  Ifles,  and  Mainland,  fo  found  ;  procuring 
"  to  him  the  dominion,  title,  and  jurifdic- 
ic  tion  of  the  fame."  (/)  In  like  manner  a 
patent  was  granted  by  Elizabeth  to  the 
celebrated  Sir  Humphrey  Gilbert,  authorizing 
him  "  to  difcover,  findvfearch  out,  and  view 
"  fuch  remote,  heathen  and  barbarous  lands, 
u  countries  and  territories,  not  actually  poj/ejjed 
tc  of  any  Chrifiian  prince  or  people  ;  and  he, 
"  his  heirs,  and  affigns,  are  to  have,  hold, 
"  occupy,  and  enjoy  the  fame,  with  all 
"  their  commodities,  jurifdictions,  and  royal- 
"  ties."  (k) — A  fimilar  grant  was  made  in  the 
fucceeding  reign  to  Harcourt  and  North,  of 
the  whole  river  of  Amazons,  provided  it  was 
not  in  the  poffemon  of  Chrijiian  people ;  (/) 
and  in  the  inftru&ions  to  Fenton  by  the 
Lords  of  the  Council  in  1582,  he  was  en- 
joined not  to  fpoil  or  take  any  thing  from. 
Chrijiians,  without  paying  for  it,  upon  pain 

(i)  Hackluyt,  1.  510. 
(k)  Hackluyt,  3.  135. 
(/)  Harris's  Voyage,  p.  1.  715.  Rymer,  17.  215. 

I    2  Cf 
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of  punifhment ;  the  Infidels  in  thefe  points 
feemed  left  to  themfelves.  {m)  Who  among 
us  but  would  be  filled  with  indignation  were 
a  fleet  of  fhips  from  fome  part  of  the  Globe, 
hitherto  unknown,  (if  fuch  there  be)  to 
arrive  in  Europe  on  difcoveries,  and  pretend 
to  fpoil  us  of  our  goods,  or  take  polTeffion  of 
our  territories  upon  the  authority  of  fimilar 
patents  ?  Such  however  was  the  law,  upon 
which  our  anceftors  proceeded,  at  the  clofe 
of  the  fifteenth  century. 

But  the  fulleft  example  of  the  Pope's  autho- 
rity to  difpofe  of  all  earthly  Crowns,  is  to  be 
found  in  the  courfe  of  the  revolutions  of  Sicily 
and  Naples.  From  the  eighth  to  the  eleventh 
century,  that  country  had  been  a  prey  to  the 
power  of  the  Saracens,  when  fome  Norman 
gentlemen,  under  the  conducT:  chiefly  of  the 
famous  Robert  Guiscard,  and  his  brother 
Roger,  undertook  to  difpoffefs  them,  which, 
with  much  valour,  they  eflfe&ed.  But  though 
the  Conquerors  availed  themfelves  of  their 
power,  and  exercifed  the  rights  of  Sove- 
reignty,   both   in  Sicily  and   Apulia  ;    their 

(m)  Hackluyt,  3.  755, 

poffeffion 
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p'offeflion  was  not  fuppofed  to    be  confirmed 
until  they  had  received  a  regular  grant  of  it 
from  the  Pope,  which  they  accordingly  ob- 
tained from   Nicholas  II.    about  the  year 

10 59-  (n)  ft  1S  t0  tn*s  grant  tnat  tne  fupreme 
Sovereignty  of  the  See  of  Rome  over  Naples 
and  Sicily,  exercifed  from  that  time  to  this 
day,  and  the  moft  important  matters  that  after- 
wards occurred  in  the  hiftories  of  thofe  coun- 
tries, are  in  fad  to  be  afcribed.  (0)  In  1130, 
Roger,  then  only  duke  of  Sicily,  procured 
the  erection  of  the  duchy  into  a  kingdom, 
from  this  all  powerful  Sovereign.  In  1198, 
after  many  contefts  between  different  competi- 
tors, the  Emprefs  Constance,  the  heirefs 
of  the  laft  family,  was  put  in  poffeffion  of  it 
upon  fwearing  to  do  homage  when  required. 
In  1207,  Innocent  III.  married  the  young 
king  Frederick  to  Constance  of  Arragon, 
and  promifed  the  whole  realm  to  the  family 
of  Arragon,  in  cafe  Frederick  died  before  con- 

(n)  Fazell  De  Reb,  Sic.  L.  6.  389. 

(0)  The  philofopher  of  modem  times  muft  fmile  when  ir| 
the  preamble  to  the  Treaty  which  took  place  in  confirma- 
tion of  this  grant,  he  obferves  the  haughty  Guiscard  ftylr 
ing  himfelf,  "  I  Robert,  by  the  grace  of  God  and  Saint- 
$*  Peter^  duke  of  Apulia,  &c.  &c." 

I  3  fummation^ 
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fummation.  Upon  the  election  of  Frederic 
to  the  Empire,  he  forced  him  to  agree  to 
abdicate  Sicily,  in  favour  of  his  eldeft  fon, 
in  order  to  prevent  the  junction  of  the  two 
Crowns,  Upon  his  depofition  in  the  coun- 
cil of  Lyons,  1245,  Innocent  IV.  referved, 
as  we  have  feen,  the  difpofal  of  it  to  his 
abfolute  will ;  and  after  the  death  of  Frederick 
it  was  annexed  for  ever,  together  with  Na- 
ples, to  the  dominion  of  the  Holy  See  in 
1254.  In  the  mean  time  however,  Main- 
froy,  who  had  been  declared  Regent ;  truft- 
ing  to  his  influence  with  the  people,  alTumed 
the  regal  power ;  and  it  became  a  point  of 
honour  not  to  acquiefce  under  the  pretenfions 
of  a  man,  who  was  fuppofed  to  arrogate  to  him- 
felf  the  j uft right  of  hismafter.  Infupport  there- 
fore of  this  right,  Innocent  refolvedto  give  the 
crown  to  any  prince  who  would  undertake 
to  difpoffefs  Mainfroy.  He  offered  it  to  various 
potentates,  and  firft  turned  his  eyes  on 
Charles  Count  of  Anjou,  brother  of  Saint 
Louis,  whom  he  invited  to  take  poiTeflion  of 
it  in  1252;  but  the  abfence  of  his  brother 
in  t^ie  Eaft,  prevented  that  ambitious  prince 
from  accepting  the  offer  at  that  period.  (j>} 

(/>)  Burigny,  2.  133. 

Re 
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He  next  fixed  upon  Richard  Earl  of  Corn- 
wall, brother  of  Henry  III.  who  alfo  rejected 
It.     But  though  the  prefumptive  heir  of  the 
crown  thus    bandied    about,    was    his    own 
nephew,  his  rejection  was  not  founded  upon 
any  refpecl:,  either  for  his  rights,  or  thofe  of 
nations ;  but  merely  upon  the  difficulty  of 
the  enterprife  he  was  required  to  undertake. 
His  third  attempt   was   with  Henry  himfelf, 
to  whom  he  offered  it  for  his  fecond  fonf 
prince  Edward,    and  by  him  it  was   accept- 
ed.    Innocent  dying  during  the  tranfaclion, 
his  fucceflbr,  Alexander  IV.  proceeded  in  it 
with  equal  zeal,  and  fent  a  ring  to  the  prince 
by  the  Bifhop  of  Bologna,  as  a  mark  of  in- 
vefture,  the  ceremony  of  which  was  folemnly 
performed    before    the    Court    in    England, 
"  Unde,v  fays  Mat.  Paris,  "  elevatum  eft  cor 
w  Regis,    in  fublime,    et  exultavit  tanquam? 
"  jam  receptis  Siculorum  et  Apulorum,  om- 
"  nium  homagiis,    civitatibus,    et  caftris,    in, 
*c  regem  coronaretur?     Et  in  propatulo,  rex 
"  pater    vocavit    filium    fuum    Edmondum, 
*  regem  Sicilian"  (j')  So  legitimate,  in  the  eye§ 
©f  the  kings  of  that  time,  had  a  falfe  fpirit  pf 

(f)  Mat.  Par.  91J. 
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Chriftianity  rendered  the  claims  of  the  fuppofed 
Vicar  of  its  Founder. 


The  defigns  of  Henry  however  were  de- 
feated through  inability.  In  want  of  every 
thing  neceffary  to  make  a  conqueft,  he 
found  he  had  engaged  in  an  undertaking 
far  above  his  force  ;  and  unfupported  by  his 
parliament,  who  fet  their  faces  againft  the 
enterprife,  he  offered  to  renounce  the  pre- 
cious gift  which  the  Holy  Father  had  made 
him,  but  ftrange  to  tell,  his  renunciation  was 
absolutely  refufed.  Alexander  infilled  upon 
the  execution  of  his  engagement,  and  even 
threatened  him  alio  with  excommunication,  in 
cafe  of  failure.  In  this  fufpended  ftate  the 
affair  flood  for  fome  time,  when  Urban, 
who  had  fucceeded  Alexander,  finding  his 
Ijopes  from  England  baffled,  turned  himfelf  once 
more  to  France,  where  he  invited  Lewis  IX. 
to  the  affiftance  of  the  church,  and  propofed 
to  beftow  this  remarkable  throne  upon  one  of 
fyis  younger  children.  Lewis,  the  moll  juft 
prince  of  his  time,  hefitated  at  firft  as  to  the 
legality  of  the  tranfa&ion,  not  being  able  tQ 
jnanage  between  two  difficulties  ;  fince  he 
was  not  ©fully  convinced    of    the  legitimate^ 

depofitioi* 
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depofition  of  Frederick,  and  therefore  con- 
fidered   his    grandfon    Conraddin     as    the 
rightful  king  ;  or,  if  this  could  be  got   over, 
he  was  bound  to  refped  the  claims  which  the 
inveftiture   and    the    treaties   of  Edmund   of 
England,  had  given  him.    In,  thefe  objections 
however,  no  oppofition  feems  to   have  been 
made  to   the   power  claimed  by  Councils  of 
depofing  princes,  but  merely  to  the  regularity 
of  that  of  Lyons ;  and  it  is  remarkable  that 
the  delicate  monarch,  though  he  declined  the 
offers,  himfelf,  permitted  his  brother  the  Count 
of  Anjou  at  laft  to  accept  them ;  and  after 
jfome  difcuffion    with    the   Pope,    upqn   the 
authority  of  the  Council  of  Lyons,  actually 
furnifhed  him  with  powerful  fupplies,  in  the 
profecuticm  of  the  enterprife.     The  claims  of 
prince  Edmund  had  been  foon  got   oyer,  in 
confequence  of  his   non-compliance  with  the 
conditions  into  which  he  had  entered  ;  ancj 
a  papal  letter  to  England,  fet  forth  in  form, 
the  power  of  the  Pontiff  to  transfer  the  rights 
he  had  given  to  Edmund,  to  another,  more 
able,  and  more  willing,  to  perform  the  duty 
required  of  him.  (r)     The  event  of  the  affair 

is 

(r)  Rym.  I.  769.     Many  parts  of  this  curious  letter 
defcribe  at  length  the  effe&s  which  the   Supreme  F'on- 

tifF 
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is  well  known,  Charles  was  the  conqueror  of 
all  his  rivals,  and  the  crown  of  Naples,  in 
£onfequence  of  this  gift  of  the  Pope,  continued 
in  his  family  for  three  centuries. 

The  conteft  for  Naples  and  Sicily,  extended 
its  efFe&s  beyond  the  bounds  of  Italy,  where 
it  was  chiefly  carried  on,  and  furnifhed  the 
court  of  Rome  with  another  opportunity  of 
exercifing  the  privileges  we  fpeak  of.  In  the 
wars  of  France  and  Arragon,  towards  the  end 
of  the  thirteenth  century,  we  again  behold 
how  the  law  of  the  European  natioa  had 
been  influenced  by  the  papal  ufurpations, 
Peter,  king  of  Arragon,  had  fided  with  the 
Suabian  family  againft  the  Count  of  Anjou, 
and  wrefted  from  him  the  crown  of  Sicily, 
for  this,  and  the  difficulties  which  in  confe- 
quence  he  threw  in  the  way  of  tfee  Pontiff's 
defigns,  it  vva§  refolved  to  prpceccj  with  hint 

pff  expected  to  have  feen  in  Englatid^  upon  the  injuries? 
done  to  the  Church.  "  Expectat  enim,  expectavit  diutius, 
K  quod  fublime  regni  Angliae  folium,  cum  ftrenua  domu$ 
<c  gentis  Anglicanae  potentia,  quamdictus  Predecessor, 
5<  in  ipfius  regni  collatione  fpecialiter  honoraverat,  appre- 
*  henderet  arma  et  fcutum,  et  exurgeret  in  adjutoriurn. 
M  matris  fuse,"  &c.  &c, 
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as  with  Mainfroy.  Accordingly  he  was  ex- 
communicated, his  fubje&s,  as  ufual,  abfolv- 
ed ;  and  not  only  Sicily,  but  his  own  king- 
dom of  Arragon,  declared  forfeited  to  the 
Church,  that  is,  to  fuch  perfon  as  could 
conquer  it  under  the  rights  which  the  Church 
pretended  to  bellow. 

This  perfon  was  again  fought  for  in  Francef 
and  Philip  III.  though  not  at  open  war  with 
Peter,  accepted  the  offer  for  Charles,  his 
fecond  fon.  The  Convention  was  folemn  and 
public  ;  a  variety  of  cqnditipns  were  fet  forth 
in  detail  at  a  full  Parliament  held  at  Paris  ; 
the  Cardinal  Cholet,  preached  a  Crufade 
againft  the  Arragonians  ;  a  number  of  per- 
fons  affumed  the  crofs ;  and  prince  Charles 
was  declared  in  form,  king  of  Arragon  an4 
Yalentia?  and  Count  of  Barcelona,  {s) 

This  offer  and  acceptance,  gave  occafion  to 
a  vigorous  invafion  of  Arragon  ;  the  Emperor 
of  Conftantinople,  Michael  Paleologus,  with- 
jdrew  from  the  Spanifh    alliance  in    confe- 

(s)  Rym.ad  an.  1283,  1284.  Burign.  2,204.  Velly, 
3-  4°3- 

quence 
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quence  of  the  excommunication ;  (/)  and  if 
the  family  of  Arragon  preferved  their  do- 
minion, it  was  owing  folely  to  their  fuccefs 
In  the  war,  not  from  any  fcruples  that  were 
entertained  by  any  prince  in  Europe,  upon 
the  legitimacy  of  the  caufe.  Even  as  it  was, 
the  maledi&ion  of  the  Pope  was  confidered 
of  fo  much  effect,  that  James  king  of  Arra- 
gon, the  fucceffor  of  Peter,  was  obliged  in. 
the  end  to  make  a  ceffion  of  Sicily,  in  order 
to  preferve  the  reft  of  his  territories  ;  («)  and 
by  the  fecond  article  of  the  Treaty  of  Ter- 
rafcona,  which  finally  fettled  the  peace  be- 
tween the  parties,  the  king  of  Naples  agreed 
to  ufe  all  his  efforts  to  engage  Charles  of 
Valois  to  renounce  the  rights  which  the  Pope 
had  given  him  over  the  crown  of  Arragon. 
Such,  and  fo  great  was  the  force  of  thefe 
donations,  unparalleled  in  the  hiftory  of 
any  country  but  Europe,  and  of  any  period 
of  time  but  of  that  before  us, 

The  courfe  of  this  war  alfo  beheld  another 
privilege  claimed  and  gonftantly  exercifed  by 


(f)  Burigny,  2.  205. 
(w)  Id.  2.  224,  225, 


$<? 
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the  Pope;  namely,  that  of  being  the  fole 
cafuift  among  men.  We  have  feen  that  oaths* 
which  are  an  invocation  of  the  Deity,  com- 
ing under  the  fpiritual  jurifdiction,  were 
peculiarly  fubjecl:  to  the  papal  influence  ;  and 
it  was  fufEcient  that  an  oath  mould  be  con- 
ftrued  to  be  contrary  to  the  interefts  of  the 
Holy  See,  to  make  it  null  and  void  ab  initio. 
In  confequence  of  this,  when  Charles,  the 
fucceflbr  of  the  Count  of  Provence,  in  the 
kingdom  of  Naples,  had  been  liberated  from 
the  prifon  which  had  been  his  lot  during  the 
Sicilian  war  5  the  Pope  releafed  him  from  the 
observance  of  many  of  the  conditions  which 
were  the  price  of  his  deliverance,  exprefsly 
becaufe  they  were  contrary  to  the  interefts  of 
St.  Peter,  and  it  would  therefore  have  been 
impiety  to  perform  them,  (v) 


We  have  hitherto  eonfidered  the  States  of 
Europe,  under  the  various  relations  in  which 
they  flood  with  refpecl:  to  one  another,  and 
the   laws   which   governed    their  intercourie 

(v)  Velly,  4.  26.  The  invafion  of  Holfiein  by  the 
King  of  Denmark  in  1225  was  owing  to  a  fimilar  abfolution 
by  Pope  Honorius  III.  (Pfeff.L  Dr.  Pub.  D'AUem.i.  378.) 

alone, 
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alone,  as  feparated  by  religion  from  the  reft 
of  the  world.  It  is  in  this  place  however 
that  we  muft  alfo  confidef  them,  as  united  in 
a  body  with  refpe£t  to  the  other  quarters  of 
the  globe,  and  give  a  fketch  of  their  manners 
towards  nations  profeffing  a  religion  different 
from  their  own. 

The  true  fpirit  of  Christianity,  to 
which  we  have  approached  much  nearer  thart 
our  anceftors,  has  in  the  prefent  times  inclined 
lis  to  bbferve  the  humane  cuftoms  which  we 
pradtife  ourfelves^  towards  all  other  nations, 
Whether  Pagans,  Infidels,  or  Idolaters.  But 
in  the  period  before  us,  the  falfe  zeal  of  Chrif- 
tianity*  or  father  of  a  corrupted  Church,  in- 
duced the  Weftern  States  to  confider  all  thofe 
of  a  different  perfuafion  from  themfelves,  as 
a  race  of  inferiour  beings,  devoted  to  wicked- 
nefs,  whom  it  was  therefore  meritorious  to 
invade,  and  with  whom  it  was  infamous  to 
treat. 

The  Jeivijh  and  Mahometan  people,  felt  the 
force  of  thefe  prejudices  in  a  manner  which 
excites  our  indignation  at  its  injuftice,  and 
our  pity  at  its  cruelty.     As  the  former  com- 

pofed 
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pofed  no  regular  State,  but  were  merely 
tolerated  up  and  down  the  world,  it  may  at 
firit  appear  irrelevant  to  take  notice  of  them. 
in  a  treatife,  whofe  fubjec~t  is  the  general 
Law  of  States.  But  though  widely  feparated 
among  the  communities  of  the  earth,  they 
were  all  of  them  clofely  connected  as  one  in- 
tegral nation  ;  and  though  they  were  destitute 
of  all  that  forms  the  eflence  of  a  body  poli- 
tic, (as  the  right  of  dominion,  of  making 
war,  Alliances,  Treaties,  or  Conventions  ;) 
Hill  the  characteriflic  marks  of  difference 
which  divided  them  from  all  other  people, 
and  the  treatment  which,  in  confequences 
they  endured,  from  all  the  Chriftian  nations, 
obliges  us  to  take  notice  of  the  conduct:  ob- 
ferved  towards  them*  as  one  of  the  laws  of 
Europe. 

The  hatred  with  which  thefe  people  were 
regarded,  arofe  evidently  from  the  fufferings 
which  the  Founder  of  Christianity  had* 
been  made  to  endure  from  them  ;  and  which 
was  thought  to  juftify  the  numerous  perfe- 
ctions they  fo  often  underwent.  So  far  back 
aSChe  time  of  Justinian,  it  was  forbidden 

by  tllte  Eleventh   Canon  of  the  Trullanean 

Council 
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Council,  fof  either  the  Clergy  or  Laity,  to 
eat  any  of  the  unleavened  bread  of  the  Jews  ; 
to  enter  into  any  familiarity  with  them,  to 
receive  affiftance,  or  medicines  from  them  in 
illnefs,  or  to  ufe  the  fame  bath  with  them,  (w) 
From  that  time  forth,  their  perfecutions 
through  every  country  in  Europe  are  cofl- 
fpicuous,  though  the  particulars  of  them,  it 
would  take  up  too  much  time  to  record  at 
large.  It  is  fufficient  to  fay  that  they  were  con- 
fidered  as  the  fair  objects  of  pillage  wherever 
they  fettled  :  They  paid  immenfe  fums  for 
the  privilege  of  remaining  under  the  common 
protection  of  the  laws  :  They  were  farmed 
out  to  particular  men  for  extortion :  (x)  In 
Germany  they  were  coniidered   as  Serfs  be* 

(w)  Howel.  Synops.  Can.  ct  Concil.  CEcumen.  34. 
The  Trullanean  Council  was  fo  called  from  its  being  held 
in  the  Trullum,  a  hall  in  the  palace  of  Conftantinople, 
which  was  vaulted;  Trullum  fignifying  a:  Dome,  from 
Trulla  a  cup.     Glofe.  de  Du  Cange. 

(x)  Kenry  IIL  of  England  fold  them  for  a  certain 
number  of  years^  to  his  brother  the  Earl  of  Cornwall,  in 
order,  fays  Mat.  Paris  (902)  that  the  Earl  might  tear  out 
the  entrails  of  thofe,  whom  the  king  had  only  Jkinned.  In 
another  place  (831)  he  fays,  he  raifed  money  from  therr?, 
tt  non  tantum  abradendo,  vel  excoriando,  fed  eviiire- 
"  rando,"  &c 

longing 
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longing  to  the  domain  of  the  Emperors  :{x)  In 
England  they  were  alfo  "  holden  as  it  were  in 
"  a  common  fervitude,"  and  this,  according  to 
Sir  Thomas  Smith,  exprefsly  becaufe  they  had 
refufed  to  acknowledge  the  Meffiah  :  (y)  In 
conjfequence  of  which  alfo  in  Edward  the 
Firft's  time,  the  good  Chriftians  were  not  to 
take  above  half  their  fubftance.  (2;)  By  the 
laws  of  the  Wifigoths  their  teftimony  was 
forbidden  to  be  received  in  a  court  of  Juf- 
tice  ;  [a)  and  under  other  conftitutions  they 
were  fpoken  of  as  beafts  in  the  language  of 
the  law,  their  perfons  and  efle&s  being  ad- 
judged to  belong  to  the  Lords  of  the  ma- 
nours,  wherever  they  were  levant  and  cou- 
chant,  (b) 

Upon  the  crimes  of  individuals  among 
them,  at  one  time  in  France,  the  whole  body 
were  banimed,  after  being  plundered  of  all 
they  had,  or  put  to  death  by  the  moft  cruel 

•     (x)  Pfeffel  D.  Pub.  cTAllem.  1.  193,  246,  400. 
(y)  Commonwealth  of  Eng.'  139. 
(z)   Statut.  de  Judaifmo.  S.  2. 

(a)  L.  L.  Wifigoth.  L.  12.  Tit.  2,   Art.  10.  Linden- 
brog.  214. 

(b)  Velly,  2.  336. 

Vol.  II.  K  torments  j 
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torments ;  and  even  while  under  no  accufa- 
tion,  a  commerce  with  their  women,  was 
ranked  in  the  fame  clals  of  crimes  with  a 
commerce  with  brutes,  and  inhibited  on  pain 
of  being  burned  alive.  ( c ) 

We  have  had  feveral  other  examples  in  the 
courfe  of  the  prefent  chapter,  of  a  feverity 
which  was  fuppofed  to  be  legitimate,  from 
all  Chrijiian  to  all  Infidel  nations.  They 
would  however  be  incomplete,  were  we  to 
quit  the  fubjedl,  without  taking  notice  of  the 
celebrated  Crusades. 

I  fhall  not  fatigue  the  reader  with  any  ac- 
count of  their  rife  ;  of  the  induftry  and  en- 

(c)  Ceil,  que  foulller  avec  une  Juive,  eft  un  crime 
egal  a  ceiui  qui  fe  commit  avec  les  betes.  Velly,  2.  338. 
So  alfo  the  Speculum  Suevicum,  Cap.  317.  Si  Chriitia- 
nus  cum  Judaea,  aut  Judaeus  cum  Chriftiana  rem  habet, 
debet  unius  corpus  corpori  aiterius  imponi,  et  ita  utrumque 
flammis  confumi.  For  many  other  particulars  which  de- 
fcribe  the  lot  of  the  Jews  during  thefe  times.  See  Pfeffel.  1. 
193,246,400.  LL.  Wifigoth.  12.  2,  3.  M.  Par.  431,489, 
641,  827,  831,  856.  Henault,  I.  198.  Velly,  4.  310^ 
332,  334-  Villaret,  1.  239,  485.  6.  112,  118,  323.  They 
would  form  a  work  not  unimportant  to  the  hiftory  of  man- 
ners in  Europe  ;  but  though  not  irrelevant,  it  would 
lengthen  this  account  too  much  to  introduce  it. 

thufiafm 
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thuiiafm  of  the  hermit  Peter,  or  St.  Bernard  ; 
the  eloquence  of  the  Popes ;  or  the  fervour  of 
Monarchs  ;  far  lefs  fhall  I  attempt  to  enter 
regularly  into  their  hiftory.  Thefe  are  all 
too  well  known  to  need  repetition,  and  I 
fhall  therefore  merely  point  out  their  influ- 
ence with  refpedl  to  the  law  immediately  be- 
fore us* 

That  influence  appears  in  its  moll  finking 
form,  in  producing  at  once,  a  new  and  per- 
petual caufe  for  wari  againft  the  enemies  of 
the  Chriftian  name,  and  for  peace  among  its 
friends.  To  invade  the  Turks  and  Saracens, 
was  not  only  permitted,  but  inculcated  as  a 
duty,  although  there  wvas  no  particular  griev- 
ance to  be  complained  of ;  and  fuch  an  in- 
vafion  was  always  efteemed  not  only  a  rea- 
fon  for  making  peace  with  the  party  who 
embraced  the  crofs,  but  iubjected  the  perfon 
who  began  hoftilities  with  him,  to  the  fevereft 
cenfures  of  the  Church,  and  the  authorifed 
attacks  of  his  fellow  Chriftians. 

Why  it  fhould  be  thought  more  acceptable 

to  God,  to  offer  up   our  prayers  to   him  in 

one  place,  rather  than  another  ;  or  why  it 

K  2  mould 
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mould  be  an  indifpenfable  duty  with  feveral 
millions  of  men  in  one  quarter  of  the  globe, 
to  march  to  the  attack  of  feveral  millions  in 
another  quarter,  for  the  poffeffion  of  a  cer- 
tain Sepulchre  and  Crofs,  (however  venerable 
they  might  be  rendered  by  him  ofwhofe  fuffer- 
ings  they  were  the  memorials  ;)  it  will  be  dif- 
ficult to  explain  upon  any  folid,  or  philofo- 
phical  principles.  Such  however  was  the 
opinion  of  our  Anceftors.  It  entered  into  all 
their  operation,  influenced  the  whole  caft 
of  their  minds  r>  and  to  make  war  upon  In- 
fidels, as  has  been  obferved,  was  a  very  con- 
fpicuous  part  of  their  Law  of  Nations. 

In  no  country  did  this  difcover  itfelf  with 
greater  force  than  in  Spain,  for  it  was  not  to 
the  Eaft,  that  it  was  folely  confined.  The 
whole  of  this  fertile  peninfula  exhibits  for 
a  long  time,  but  one  great  divifion  of  the 
ftates  which  compofed  it  into  Chriftians  and 
Saracens,  or  Moors.  Their  wars  were  per- 
petual during;  the  whole  of  the  period  before 
us  ;  the  ground  was  disputed  inch  by  inch  'y 
and  the  Crusade,  with  all  the  well  known 
advantages  of  remiffi  n  of  fins  to  thofe  who 
undertook  it,  might   almoft  be  faid  to  be  a 

ftanding 
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ft  an  ding  one.  In  confequence  of  this  the 
Chriftian  nations  there  planted,  received  not 
infrequently,  a  powerful  aid  from  their 
brethren  in  other  parts  of  Europe  ;  and  in 
1 148,  they  faw  a  numerous  fleet  of  Germans* 
Flemings,  and  Englifi^  fail  up  the  Tagus  to 
affift  the  new  king  of  Portugal  in  the  conqueli 
£>f  Lifbon.  The  change  of  his  capital  from 
Conimbro  to  that  City,  was  the  fruit  of  it.  (a1) 
It  was  in  Spain  alfo  that  the  celebrated  foun- 
der of  the  Douglasses  periihed  in  the 
courfe,  as  he  thought,  of  his  duty,  (e)  after 
having  juft  executed  the  laft  and  pious  com- 
mand of  his  friend  and  Sovereign,  itfelf  a 
ftrong  indication  of  the  fpirit  we  are  com- 
memorating, (f) 

The  m-oft  eminent  examples  however  of 
that  fpirit  are  afforded  by  the  Monarchs  of 
Germany ,  and  France,  in  the  citations  which 

(d)  Henault,  1.  191.     Mod.  Un.  Hift.  18.  184,  191. 

( e )  Buchanan,  L.  8.  c.  58.  Nihil  intereffe  ratus, 
quo  in  loco,  rem  Chriftianam  fervaret,  fe  cum  Hifpanis  con- 
jungitj  &c. 

(/)  Robert  Bruce  had  undertaken  a  Crufade,  but 
being  too  old  to  perform  his  vow,  he  requefted  Douglas  to 
£arry  his  heart  to  Jerufalem,  and  bury  it  there. 

K  3-  they 
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they  fent  to  the  Sovereigns  of  the  Saracenic 
name.    In  the  fummons  of  the  Emperor  Fre- 
derick to  Saladin,  previous  to  the  fecond 
Crufade  ;  he  fpeaks  to  him  as  follows  ;  "  Since 
"  you  have   lately  chofen   to  prophahe    the 
"  Holy  Land,    which,    under  the    king    of 
"  Heaven,  belongs  to  us  ;  we  think  it  part 
"  of  our  care  and  duty,  to  punifh  fuch  pre- 
"  fumptuous    and    criminal     audacity ;     and 
"  therefore,  unlefs  you  reftore  the  whole  of 
iC  your  conquefts,   and  make  fatisfa&ion  for 
u  the  injuries  done  to  the  Chriftian  Church, 
"  within   the  fpace    of  a  year,  we   mean  to 
"  prove  the  fortune  of  our  arms  with  you  in 
"  virtue  of  the  wonderful  Crofsr  and  of  the  true 
"  J°fepb"{g)   The  anfwer  of  Saladin,  was 
couched  in  terms  of  dignity  and  good  fenfe. 
He  claimed,  he  faid,  the  dominions  he  pof- 
feffed,  by  rights,  acknowledged  by  the  cus- 
toms of  the  world  ;  nor  could  he  conceive 
how  the  circumftance  of  their  religion  could 
give  the  Chriftians   any   title  to  them  ;    he 
obferved  that  the  Saracen   Hoft,    was  fully 
equal,  and  even  fuperiour,  to  the  Chriftian  y 
that  princes,  equally  powerful,    and  equally 

(g)  Mat  Par,  164. 

remote^ 
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.remote,  could  arm  in  defence  of  their  name 
and  religion  ;  that  fo  far  from  fearing  the 
extermination  with  which  he  was  threatened, 
he  would  gladly  go  to  meet  the  Emperor,  at 
the  head  of  all  his  power ;  yet,  as  he  had  no 
obje&ion  to  peace,  fo  little  did  he  conceive 
Religion  to  be  a  caufe  for  perpetual  enmity, 
that  if  the  Chriftians  would  give  up  the  only 
three  cities  left  them-  among  the  Saracens, 
7W,  Antioch^  and  Tripoli,  he  would  reftore 
to  them  their  Cross,  deliver  up  his  captives, 
permit  a  prieft  to  refide  at  the  temple,  and 
ihew  favour  to  their  pilgrims.  (/&) 

The  preliminaries  to  the  Crufade,  under- 
taken by  St.  Lewis  fixty  years  afterwards, 
were  conducted  pretty  much  in  the  fame 
manner.  The  king,  on  his  arrival  in  Egypt, 
fummoned  the  Soldan  to  render  that  homage 
to  the  Crofs,  which  was  due  to  it,  he  faid, 
from  all  the  world.     In  cafe  of  refufal,    he 

(b)  Mat.  Par.  164.  It  is  curious  to  obferve  how  the 
practice  of  both  the  religions  had  wandered  from  the  prin- 
ciple. The  Mahometan,  who  was  ordered  by  his  Pro- 
phet to  difleminate  his  by  fire  and  fword,  was  preaching 
peace:  The  Chriftian,  who,  if  he  had  acted  up  to  his  Sa- 
viour's doctrine,  fhould  have  molefted  no  one,  breathed 
nothing  but  war. 

K  4  bade 
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bade  him  prepare  for  abfolute  deftru&ion 
from  the  hands  of  men  who  feared  nothing 
while  extending  the  Empire  of  Chrift.  The. 
Soldan,  who  was  at  that  time  nearly  con- 
fumed  by  a  mortification  of  the  body,  which 
foon  after  caufed  his  death,  is  faid  to  have 
fhed  tears  at  this  injuftice.  He  replied  how- 
ever with  fpirit,  that  no  one  had  ever  attacked 
iEgypt  with  impunity,  and  that  thofe  who 
thus  wantonly  invaded  him,  would  foon  be. 
made  to  feel  the  temerity  of  their  enter- 
prifes.  (/) 

The  whole  Chriftian  race  might  have  pro- 
fited by  thefe  anfwers  of  the  MufTulmen  they 
affected  to  defpife.  They  were  however  only 
the  more  inclined  to  thofe  bloody  invafions, 
in  which  the  kings  of  Europe,  and  of  Afia, 
diftinguifhed  themfelves  fo  much  for  the  molt 
dazzling  valour,  and  the  moft  horrid  cruelties, 
at  the  fame  time. 

As  the  difference  of  the  religions  produced 
a  particular  caufe  for  war,  unknown  to  either 
fet  of  nations  among  themfelves ;  fo  alfo 
when  war  was  begun,  it  was  the  reafon  why 

(z)  Joinville.  Vie  de  St.  L.  1249. 

It 
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it  was  concluded  with  a  barbarity  peculiar  to 
itfelf.  "  In  the  name  of  the  God  you  wor- 
"  fhip,"  faid  Saladin,  to  the  prince  of 
Antioch  his  prifoner,  worn  down  and 
emaciated  with  hunger,  and  chains ;  "  what 
"  would  he  command  you  to  do  with  me,  if 
5'  I  were  in  your  power,  as  you  are  in  mine  ?'* 
"  He  would  counfel  me,"  returned  the  fear- 
lefs  prince,  "  to  have  you  beheaded  on  the 
"  fpot ;  but  as  you  are  a  Sovereign^  like  myv 
P  felf,  though  an  infidel ;  I  myfelf  ought  to 
"  be  your  executioner.5'  "  Your  own  mouth 
!"  has  pronounced  your  doom,"  faid  the  Sara- 
cen, drawing  forth  his  fword,  and  the  prince 
who  had  thus  courted  his  fate,  is  faid  to  have 
kneeled  down  joyfully  to  receive  the  blow. 
The  laft  words  alfo  which  he  uttered,  evinced 
the  firmnefs  of  his  enthufiafm  :  "  Here  dog," 
faid  he,  "  take  this  head  of  mine,  which  is 
"  rough,  and  fqualid,  with  hair,  and  famine ; 
"  little  good  can  it  do  thee,  and  nothing  more 
"  canft  thou  now  have  ;  my  foul  I  commend 
.{'  to  my  God."  (  k)  In  reading  the  records 
pf  fuch  actions,  we  know  not  whether  our  ad- 
miration is  moll  commanded  by  the  fplendour 


{k)  Mat.  Par.  813. 


Of 
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of  mind  which  they  difcover ;  or  our  regret' 
excited,  at  the  prejudices  and  barbarity  which 
obfeuxed  them. 

To  thefe  prejudices  muft  be  attributed  the 
fate  of  the  brave  and  pious  Pieul  de  Ragonety 
who  was  fawed  in  halves,  two  centuries  after- 
wards, by  another  Sultan  of  Syria,  for  daring 
to  blame  the  Mahometan  faith,  and  refufing 
to  renounce  his  own  (/).  To  thefe  muft  alfo 
be .  attributed  an  a&ion  on  the  part  of 
Richard  I.  the  bare  recital  of  which,  fills 
us  with  horror.  In  1191,  upon  the  taking 
of  Ptolemais,  the  Saracen  prifoners  were  to 
be  delivered  up  by  capitulation,  for  a  certain 
ranfom  to  be  paid  at  different  periods.  Some 
diftruft  being  evinced  by  Saladin  in  the 
courfe  of  the  affair,  Richard,  who  here 
but  little  deferved  his  furname,  ordered  out 
five  thoufand  captives  at  once,  who  were  led, 
bound,  and  naked,  into  a  large  plain  ;  in 
which  defencelefs  ftate,  they  were  all  delibe- 
rately maffacred,  by  thofe  very  foldiers, 
whofe  honourable  gallantry  in  open  battle, 
has    fo    often   been   the    theme   for    poetry 

(/)  Chron.  de  Monftrelet.  v.  2.  an.  1425. 

z  and 
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and  praife.   {m)     That  the  vengeance  might 
be  ftill  more  complete,  the  bodies  of  thefe  un- 
fortunate victims    were    inftantly  cut   open, 
their  galis  .torn  out  for  the  purpofes  of  me- 
decin  ;   and  fo  great  was  the  ignorance  and 
blindnefs   with  refpecT:  to   Mahometans,  that 
much   gold   and   filver  were  fuppofed  to  be 
found  in  their  infide.  [n)    In  the  midft  of  this 
cruelty,  however,  the  interefts  of  his  religion, 
though  he  miftook  them,  were  fo  far  confulted 
by  Richard,  that  thofe  Muflulmen  who  con- 
fented    to    be    baptized    were    allowed   their 
lives.  (0)     It  is  not  incurious  to  obferve  the 
conduct  of  the  fame  men,  in  other  matters, 
during  this  remarkable  affair.  When  the  Cross, 
the  facred  objecl;  of  their  perilous  warfare,  was 
delivered  to  them  by  Saladin,  they  bowed 
down  in   filence  before  it ;    they   proftrated 
themfelves  in  humble  adoration,  and  covered 
their  heads  with  the  duft  ;    and  when  Ptole- 
mais  itfelf  was  delivered  to  them,  their  firfl: 

(m)  Iter.  Rio  Hieros.  C.  4.  ap.  Gale.  Hovedon.  697. 

(n)  Iter.  Rio  Hierofol.  C.4.  ap  Gale  et  Hovedon.  698. 
It  is  the  latter  that  afierts  i(>  Quos  omnes  evifceraverunt,  et 
aurum.  et  argentum  multum  invenerunt  in  vifceribus 
eorum,  et  fcl  eorum  ufui  medicinali  fervaverunt. 

(0)  Hovedon.  696, 

care 
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care  was  to  purify  the  Mofques,  which  the  in« 
famous  worfhip  of 'Mahometans •,  it  was  fup- 
pofed, had  defiled,  (p)  On  the  other  fide,  the 
Saracens  were  not  behind  with  them  in  zeal ; 
and  when  Jerufalem  was  recovered  by  Saladin, 
the  Temple,  which  the  Chriftians  in  their  turn 
were  fuppofed  to  have  defiled,  was  purified 
with  equal  care,  and  warned  with  rofe-water, 
in  order  to  efface  the  ftains  of  their  impious 
worfhip.  (f) 

It  has  been  obferved  that  their  Religion  itfelf 
prefcribed  the  death  of  Chriftians  as  a  duty  to 
the  followers  of  Mahomet,  and  Sala- 
din knew  well  how  to  take  his  advantage 
of  this.  The  war  he  waged  therefore  againft 
the  Europeans,  was  confidered,  not  only  as  a 
defenfive,  but  a  facred  war,  equally  fuppofed 
to  fpring  from  the  commands  of  God  ;  and 
the  Imansy  imitating  the  arts  of  the  Chriftian 
priefts,  like  them,  promifed  to  their  foldiers 
the  remiffion  of  fins,  and  the  palm  of  martyr- 

(p)  Vie  de  Salad,  par  Marin.  2.  299,  305. 
(q)    Aqua  rofea  tamquam  a  Chriftianis   fordibus  ex-, 
pians  facrilegis  ritibus,  &c. 

Chron.  Walt.  Hem.  C.  34.  ap.  Gale. 

*  dom, 
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dom.  (s)  The  oppofmg  armies  therefore 
every  where  met  with  the  moft  inflamed  and 
exterminating  hatred  ;  the  Muffulmen  took 
the  title  of  Unitarians  ;  and  the  Chriftians,  in 
conformity  with  the  myftery  of  their  wor- 
fhip,  were  called  Trinitarians,  (t) 

In  the  infancy  indeed  of  Mahometanifm, 
all  the  enemies  of  that  religion  were  put  to 
death  without  mercy.  But  after  its  eftablifh- 
ment,  whenever  the  Mahometans  declared- 
war  againft  a  people  of  a  different  faith,  they 
gave  them  their  choice  either  to  embrace 
their  religion  ;  or  to  fubmit  and  pay  tribute  *y 
or  take  the  confequences  of  battle*  In  the 
firft  cafe  they  were  incorporated  among  the 
Muffulmem :  in  the  fecond,  they  were  al- 
lowed to  profefs  their  own  tenets,  provided 
they  were  not  idolatrous :  in  the  laft,  if  they 
were  conquered,  the  women  and  children 
were  reduced  to  flavery ;  and  the  men,  if 
they  perfifted  in  rejecting  the  faith,  were 
either  flain,  or  difpofed  of  at  the  pleafure  of 
the  prince,  {it) 

(s)  Mod.  Un.  Hift.   1.248, 
(0  Marin.  2.184,  l85- 
(u)  Mod.  Un.  Hift.  1.  24.8, 

In 
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In  purfuance  of  tins  fpirit,  when  ChatilIon$ 
a  famous  Crufader  of  tjbofe  times,  was  taken 
prifoner  by  Sal  ad  in,  he  was  reproached, 
amongft  other  things,  with  blafphemy  againft 
Mahomet,  and  facrilege,  for  having  attacked 
the  holy  cities  of  Mecca  and  Medina ;  not* 
withftanding  which,  his  life  was  offered  him, 
if  he  would  renounce  his  religion.  This  be- 
ing refufed,  "It  is  time,"  find  the  Sultan,  "  to 
punifh  fuch  accumulated  crimes  ;  I  have  fworn 
that  thou  fhalt  die  by  my  hand,  and  I  will  now 
fulfil  my  oath."  Upon  this  he  immediately 
feized  him  ;  and,  dragging  him  into  the  midft 
of  the  affembly,  condefcended,  for  the  fecond 
time,  to  become  the  executioner  of  a  Chrijlian 
Sovereign.  (#) 

It  is  really  wonderful  to  confider,  how  long 
this  remarkable  rage  for  deftroying  a  whole 
clafs  of  nations,  on  account  of  their  religion, 
continued  amongft  us.  Jerufalem  once  con-* 
quered,  it  became,  according  to  the  Churchy 
the  duty  of  every  Chriftian  to  defend  it ;  aU 
though,  politically,  no  wife  concerned  in  its 
fate.     A  refolution  to   make  war  upon  the 

(x)  Marin.  2.  22. 

Turks, 
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T^urks,  was  the  chief  expiation  for  the  greateft 
crimes  :  it  was  the  principal  condition  of  the 
peace  between  the  Emperor  Frederick,  and 
Gregory  IX.  the  inftrument  of  pardon  to  our 
Henry  II.  for  the  murder  of  Becket ;  (y)  and 
the   means    of  cure,   as  it  was  fuppofed,  to 
Lewis  IX.  in  a  dangerous  ficknefs.  (z)     To 
fuch  alfo  as  had  diftinguilhed  themfelves  this 
way,  a  crown  was  fuppofed  to  be  a  fair  re- 
ward ;  and  this  fort  of  merit  forms  the  ground 
of  the  erection  of  Sicily  into  a  kingdom,  in 
favour  of  Roger  III.      He  is  ftyled  in   the 
grant,  "  Inimicorum   Chrijliani  nominis,  Intre- 
pidus  Extirpator ;  for  which,  and   the  great 
fervices  of  his  anceftor,  Robert  Guifcard,  in  the 
fame   caufe,   he  was    received  by   the  Pope 
among   the  crowned    heads   of  Europe,    in 
1 139.  {a) 

In  the  thirteenth  century,  this  fpirit  dis- 
played itfelf  in  a  manner  which  gave  rife  to 
an  expedition  that  was  new  to  the  world. 
Little  improved  by  the  experience  of  the  paft, 
not  only  men,  but  children^  refolved  upon  the 

(y)  Lyttelt.  3.  97. 

(z)  Joinville. 

\a)  Collea.  reg.  Concil.  98. 

deliverance 
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deliverance  of  the  facred  Crofs.  Fifty  thou- 
fand  of  the  latter,  compofed  of  either  fex,  fet 
forth  for  Afia,  from  Germany  and  France,  led 
on  by  priefts,  who  themfelves  knew  no  better 
than  the  army  they  commanded.  The  event 
was  fuch  as  may  be  fuppofed ;  the  whole  of  the 
expedition  failed,  and  moftly  before  it  could 
reach  the  deftined  theatre  of  operations.  Many 
of  them  were  attacked  by  the  Lombards,  and 
fell  an  eafy  prey ;  many  of  them  fuffered  fhip- 
wreck ;  and  not  a  few  were  fold  to  flavery,  by 
the  very  merchants  with  whom  they  had  con- 
tracted for  their  paflage*  "  What/1  fays  a  judi- 
cious hiftorian,  "  are  we  to  think  of  the  parents 
of  thefe  deluded  creatures,  for  not  preventing 
fo  extravagant  an  enterprife ;  or  what,  of 
thofe  governments  which  could  fuffer  the  beft 
hopes  of  the  State  to  run  thus  blindly  to  their 
deftrudion  ?  (b) 

A  hundred  years  afterwards,  the  fame  fpirit 
difcovered  itfelf  in  France,  in  a  manner  not 
very  diffimilar  from  the  laft,  in  the  projected 
Crufade  of  the  fanatics,  called,  from  their 
original  occupations,  the  Pajloureux.    Though 

(b)  Velly.  2.458. 

thefe 
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thefe  expeditions  had  for  fome  time  been  laid 
afide,  the  king,  Philip  V.  was  feized  with  the 
facred  fury;  and,  in  the  year  1317,  we  find 
him  gravely  afTerting,  that  Chrifl  had  left  the 
Holy  Land  as  an  inheritance  to  his  followers,  (c) 
Being,  however,  perfuaded  from  his  purpofe 
of  a  Crufade,  on  account  of  the  weajk  ftate  of 
Chriftendom,  a  number  of  fhepherds  and 
country  labourers  conceived  the  chimerical  idea 
that  it  was  referved  for  them  to  be  the  de- 
liverers of  the  holy  land.  They  therefore 
abandoned  their  flocks,  and,  imagining  that 
what  God  had  defigned,  he  would  bring  about 
in  his  own  way,  they  thought  it  unneceflary  to 
fupply  themfelves  with  other  arms  than  the 
pilgrim's  fcrip,  or  other  provifions  than  what 
th^y  obtained  by  begging.  The  zeal  of  the 
people  where  they  paffed,  amply  fupplied  this 
latter  want ;  their  numbers  encreafed  ;  women 
abandoned  their  families  to  join  them ;  and 
the  king  himfelf  was  fuppbfed  to  favour  their 
undertaking.  Falling,  however,  into  diforders, 
under  fome  defigning  leaders,  they  degenerated 
into  robbers,   (as  more  regular  Crufaders  had 

(c)  Adjourn,  par  Philippe  V.  contre  Rob.  Carnt.  deFland. 
Leibnitz.  Cod.  Dip.  95. 

I  V0L.  II.  L  often 


146    INFLUENCE  of  CHRISTIANITY,  and  th2 

often  done  before)  and  were  fupprefled  at  laft 
by  the  civil  magiftrate.  (i)  From  that  time,  the 
vigour  and  genius  of  thefe  expeditions  feem  to 
have  been  worn  out  in  the  world ;  and  though 
many  were  planned,  yet  none  of  any  confe- 
quence  were  afterwards  undertaken.  The  law 
upon  the  fubjeft,  however,  ftill  remained  the 
fame  ;  and  the  mere  circumftance  of  religion, 
or  the  recovery  of  Jem/alem,  was  a  fufficient 
caufe  for  war  againft  the  Infidels.  One 
Sovereign  State  remained,  and  remains  to  this 
day,  the  profefTed  object  of  whofe  inftitution, 
is  to  wage  perpetual  war  with  them  ;  an  object 
which  the  knights  of  Maltha  have  always  pur- 
fued  with  great  gallantry  and  perfeverance. 
Occafionally  alfo,  through  moft  of  the  cen- 
turies afterwards,  we  find  this  antient  fpirit 
breaking  forth.  John  II.  of  France,  famous 
for  his  bravery,  his  honour,  and  misfortunes^ 
planned  a  Crufade  upon  his  return  from  cap- 
tivity, and,  in  1362,  went  for  that  purpofe  to 
Avignon,  where,  under  the  aufpices  of  the 
Pope,  he  conferred  upon  the  matter  with  Peter 
de  Lufignan  king  of  Cyprus,  andWaldemar  III. 
king  of  Denmark,  two  monarchs,  the  proxi- 

(</)  Velly.  4.  329, 

jnitjf 
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mity  of  whofe  territories  at  leaft,  could  have 
had  no  part  in  the  concert  with  which  they 
acted.  Thefe  three  princes  refolved  upon  the 
invafion  of  the  Eaft,  as  ufual,  for  the  deliver- 
ance of  the  Chriftians  from  the  Saracen  ty- 
ranny ;  and,  as  ufual,  nothing  arofe  from  it 
but  the  feverer  perfecution  of  thofe  fufferers 
in  whofe  caufe  they  had  armed,  [e.)  There 
were  two  reafons,  however,  fays  the  hifto- 
rian,  which  inclined  the  king  of  France  to 
the  undertaking ;  one,  in  order  to  fulfil  the 
vow  of  his  father,  Philip  of  Valois  ;  the 
other,  to  difgorge  his  kingdom  of  the  famous 
banditti,  known  by  theirame  of  the  Compa- 
nies, (f)  This  laft  is  of  the  fame  kind 
with  that  which  inclined  many  fovereigns  to 
undertake  the  Crufades  at  firft  ;  fo  that,  in 
this  refpect,  the  Law  of  Nations  became  fub- 
fervient  to  the  law  of  politics;  and  whenever 
the  warlike  fpirit  of  the  people  proved  dan- 
gerous to  the  fovereign,  the  received  cufloms 
of  the  times  pointed  out  a  legal  banijhment  for 
them  into  Paleftine. 

The    lapfe  of    a    century    did    not    wear 
out  thefe    manners.     The  intentions  of"    our 

\c)  Froiflart.  v.  1.  (/)  Id.  lb. 

L  2  Henry 


H8  INFLUNCE  of  CHRISTIANITY,  and  rut 

Henry  IV.  previous   to  his  death,  are  well 
known;  and  in  1458  Pious  II.  endeavoured 
to   revive  the   true  fpirit  of  the    Holy  War. 
He  invited  all  the  princes  of  Chrijiendom  to  a 
general  affembly  at  Mantua,  to  deliberate  upon 
the  invafion  of  the  Eaft.     Europe,  however, 
was  little  able  to  defend  herfelf ;  and  the  Turk 
had  by  that   time  fixed  his   ftandard  firmly 
within  her  precincts,  by  the  total  deftru&ion 
of  the  empire  of  Conjiantinopk ;   exclufive  of 
which,  the  whole  body  of  her  kings  were  in 
arms  againft  one  another.     They  neverthelefs 
fent  their  ambafladors  to  the  Affembly,  and  as 
no  one  had  yet  thought  of  calling  in  queftion  the 
extravagance  and  injuftice  of  thefe  caufes  for 
war,   it  was  their  weaknefs  alone  which  pre- 
vented the  expedition,  (g)  In  1475,  Charles 
theBoLD  laments  that  theperjuries  and  attempts 
of  Lewis  XI.  prevented  his  defign  of  turning 
his  arms  againft  the    Turks,  [b)      In   1480, 
Lewis  himfelf,  whether  through  policy,   or 
real   zeal,  pretends  to   the  fame  defign ;  nor 
can  we  forget,  while  on  the  fubjecl:,  the  pious 
humility  of  a  lady,  hardly  lefs  than  fovereign 
in  England,  in  the  perfon  of  Margaret  Coun- 

(jr)  Hift.  Ecclefiaft.   Villavet.  4.  338, 

"  J  Gamier.  Hiit.  de  Fr.  1.  333. 

tefs 
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.  tefs  of  Richmond,  the  mother  of  Henry  VII, 
who  is  faid  to  have  been  in  the  habit  of  ob- 
ferving,  that  upon  condition  that  the  peers 
of  Chrijiendom  would  combine  themfelves 
againft  the  common  enemy,  the  Turks^  fhe 
would  moll  willingly  attend  them,  and  be 
their  laundrefs  in  the  camp.  (  i ) 

At  the  clofe  of  the  fifteenth  century,  the 
ardent,  but  ill-directed  fpirit  of  Charles  VIII. 
brooded  perpetually  upon  thefe  chimerical 
expeditions,  which  from  his  youth  had  flat- 
tered his  imagination ;  he  even  purchafed,  at 
a  large  price,  the  rights  of  Andrew  Paleo- 
logus,  the  heir  of  the  Chriftian  emperors  to 
the  throne  of  Conjlantinople  ;  (k)  and  the  au- 
thors in  general  agree,  that  his  adventurous 
invafion  of  Naples  was  made  as  the  firft  ftep 
towards  the  conqueft  of  the  Eaft.  (/) 

The  continued  fuccefles  of  the  Turks,  how- 
ever, changed,  by  degrees,  this  part  of  the 
European  law  of  nations  ;  and  the  monarebs 
of  Chriftendom  found,  at  laft,  not  only  the 
vanity  of  thefe   enterprifes,  but  the  folly  of 

(/)  Camden's  Remains.  27  J, 
(k)  Vide  infra,  chap.  xv. 
(/)  Guicciard*  ad.  an.   1492. 
&  L  3  their 
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their  caufe.  The  holy  fepulchre  was  Co  far  re- 
moved from  them,  by  the  extenfion  of  the 
Ottoman  dominion,  almoft  into  proper  Ger- 
many, that  they  loft  fight  of  that  famous  point 
of  contention,  and  began  to  confider  the  In- 
fidels merely  as  a  political  power.  Still,  how- 
ever, the  marked  diftincliion  created  by  reli- 
gion, remained  at  leaft  as  far  as  the  time  of 
Grotius  ;  that  father  of  the  Law  of  Nations 
having  handed  the  pofition  to  pofterity,  that 
to  defend  a  Chriftian  ftate  againft  the  attacks 
of  Infidels,  is  yet  the  duty  of  every  Chriftian 
community,  [m) 

I  cannot  quit  the  point  of  the  Crufades,  and 
by  that  means  clofe  the  fubjecl:  of  this  chap- 
ter, without  calling  to  the  reader's  recollection, 
that  although  they  took  their  rife  from  hatred 
to  Infidels,  and  the  wiih  to  recover  Jerufa- 
lem,  yet  they  were  by  no  means  confined 
to  the  Infidels  in  the  Eaft,  or  to  Infidels  alone. 
All  Pagans,  whether  in  Afia  or  in  Europe, 
were  attacked  by  thofe  who  aflumed  the  crofs. 
The  converfion  of  Prujjia  was  finally  ef- 
fected by  it  under  the  Teutonic  Knights ;  (n) 

(m)  De  Jur.  B.  et  P.  2.  15.  12. 
[n)  PufFend.  Introd.  a  l'hift.  T.  5, 

and 
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and  even  a  flight  {hade  of  difference  from  the 
received  topics  of  Chriftianity,  or  rather  from 
the  liturgy  of  Rome,  became,  at  laft,  a  legiti- 
mate caufe  for  war. 

This  was  the  only  thing  wanting  to  the 
ambition  of  the  Popes;  and,  under  their  able 
hands,  it  was  turned  into  a  very  powerful  en- 
gine, by  which  to  crufh  all  forts  of  herefies  ; 
all  princes  who  fhewed  a  difpofition  to  difo- 
bey  him  ;  and,  in  fine,  all  the  enemies  of 
Rome,  under  whatfoever  fhape  they  aflumed# 
Thefe,  it  was  fuppofed,  were  equally  hate* 
ful  to  Chrift,  with  the  Pagans  and  Turks ; 
and  when  the  holy  Father  thought  them  of 
confequence  enough  to  combat  them  by  means 
more  terrible  even  than  excommunication ; 
he  detached  his  Legates  all  through  Ghrijlen- 
domy  to  excite  its  various  princes  to  arms,  in 
the  fame  manner  as  when  he  meditated  the 
invafion  of  the  Eaft.  Thofe  who  obeyed  alfo, 
■were  fuppofed  to  be  equally  meritorious  with 
the  others ;  they  were  equally  foldiers  of 
Chrift;  they  wore  the  fame  badge  of  the 
crofs ;  and  they  were  alike  entitled  to  the  re- 
jxxiffion  of  fins, 

h  4  Iq 
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In  this  manner  it  was  that  the  See  of  Rome 
became  fo  terrible  to  a  vaft  number  of  princes 
who  attempted  to  fet  it  at  defiance  :  To  the 
immenfe  feci:  of  the  Albigenfes^  and  the  puif- 
fant  Count  of  Tholoufe^  in  the  beginning  of  the 
thirteenth  century ;  (o)  to  Frederic  II.  (p) 
whofe  depofition  in  the  Council  of  Lyons  we 
have  related  at  large;  to  his  fon  CoNRAn 
in  1 25 1,  the  invafion  of  whom  was  to  confer 
even  greater  fpiritual  advantages  than  a  pilgrim 
mage  to  the  Holy  Land  ;  (  q  )  to  Mainfroy, 
when  vows  againft  the  Saracens  were  commuted 
for  an  attack  upon  the  Sicilian  ;  (r)  and  finally, 
to  all  who  did  not  acknowledge  the  election 
of  Pope  Urban,  in  1383,  when  aCrufade  was 
preached  in  England,  (s)  and  Spencer,  Bilhop 
of  Norwich,  its  Generaliffimo,  achieved,  in 

)  For  an  able  fummary  of  the  hiftorians  on  the  herefy 
of  the  Albigenfes,  and  their  confequent  deftru&ion  by  a 
"Crufade,  fee  Velly.   2.   203  to  222. 

(p)  Mat.  Par.   767. 

(q)  Statuens  retributionem  mirabilem,  fcilicet  omnium 
peccatorum  rerniiHonem  ampliorem  quarn  pro  peregrlnatione 
In  terram  fanftam  facienda.     M.  Par.  827. 

(r)  Hift.  de  Sicile.  2.   123.   148. 

(5)  Rymer.  4.  an>   1383. 

con-* 
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confequence,  the  conqueft  of  Maritime  Flan- 
ders. (/) 

Such,  upon  the  whole,  are  the  chief  points 
of  the  influence  upon  the  Law  of  Nations  in 
Europe,  which,  as  far  as  I  have  been  able 
to  difcover,  arofe,  during  thefe  ages,  from 
the  profeflion  of  Christianity.  They  form 
an  immenfe  mafs  of  materials,  which  it  has 
bfcen  fomewhat  difficult  to  arrange ;  and  I 
have  therefore  often  incurred  the  danger  of 
repetition,  and  certainly  of  prolixity,  in  their 
elucidation.  The  view,  however,  which  was 
taken  of  the  fubjecl:,  demanded  exa&nefs,  and 
above  all,  what  are  called  Proofs  and  Uluftra- 
tions.  Thofe  which  have  been  adduced,  I 
have  thought  fufficient  to  fupport  the  points 
.of  the  theory ;  and  were  they  not  fo,  mate- 
rials are  afforded  in  fuch  plenty,  by  the  hif- 
tory  of  every  country  in  Europe,  that  I  have 
always  been  more  embarraffed  in  determining 
what  to  reject,  than  in  felecling  what  to  re- 
cord. It  muft  be  confefled,  that  the  matters 
which  have  here  been  prefented,  are  a  proof 
that  Chriftianity,  in  its  corruptions^  was  often, 
^Turing  thefe  times,  as  injurious  to  the  law  in 
(t)  Frpifl'  v.  2.  chs.  132,  133,  134,  &c. 

queftion. 


i54    INFLUENCE  of  CHRISTIANITY,   &c. 

queflion,  as  it  certainly  has  been  beneficial  m 
its  parky.  It  muft  be  recolledted,  however, 
that  the  very  point  is  the  intimate  connection 
which  ail  religion  wbatfoevery  whether  cor* 
rupted  or  pure,  whether  true  or  falfe*  will 
ever  have  with  the  laws,  public  as  well  as 
municipal,  of  all  the  nations  that  profefs  it  ; 
and  I  have  therefore  been  obliged  to  purfue 
it,  in  the  religion  before  us,  through  all  its 
eftefts,  however  adverfe,  or  however  favour*. 
able, 


CHAP. 
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OF  THE  INFLUENCE  OF  CHIVALRY. 

,A  Very  interefting  theme  prefents  itfelf  now 
to  our  enquiries,  in  the  inftitutions  of  Chi- 
valry ;  which  have  often  before  been  the 
fubjecl:  of  criticifm,  but,  as  ufual,  more  by  way 
of  definition,  and  defcription,  than  to  point  out 
their  effect  upon  the  laws  of  the  world.  It  was 
the  lot  of  thefe  ages,  upon  principles  not  unna- 
tural, to  be  witnefs  to  the  greateft  inconfiftencies 
at  the  fame  time  ;  for  at  the  fame  time,  the  moll 
horrid  and  barbarous  injuftice,  and  the  moft 
heroic  and  difmterefted  acts  of  generofity, 
are  for  ever  arrefting  our  attention.  The  lit- 
tle progrefs  which  the  European  people  had 
made  in  morality,  the  favage  manners  of  thofe 
heyfprang  from,  and  the  laxity  of  the  various 
governments,  gave  loofe,  as  #e  have  feen,  to 
the  indulgence  of  every .  fort  of  paflion, 
Above  all,  the  univerfal  independence  of  the 
Barons,  under  the  feudal  fyftem,  took  away  all 
reftraint  from  thofe  who  were  at  once  ftrong 
and  willing  enough  to  invade  the  peace  of  man- 
kind. 
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kind.  A  man  of  brutal  manners,and  narrownefs 
of  foul,  who  dwelt  within  the  walls  of  a  fortrefs, 
whence  he  could  fally  forth  at  pleafure  to  the 
annoyance  of  his  neighbours,  and  which  af- 
forded him  a  retreat  from  fuperiour  force,  or  a 
fecure  depofit  for  his  plunder,  had  every  temp- 
tation to  play  the  tyrant  and  the  robber.  So- 
vereigns and  magiftrates  had  long  attempted  in 
vain  to  reprefs  thefe  mifchiefs  ;  religion,  as  we 
have  feen,  had  interfered,  but  with  doubtful 
fuccefs  ;  and,  in  this  emergency,  the  world 
turned  itfelf  to  every  means  it  could  invent 
for  the  promotion  of  its  improvement.  It  fell 
upon  one,  which,  in  fuch  rude  times,  it  muft 
be  owned,  was  an  extraordinary,  but  perhaps 
the  moft  effectual  mode  of  reftraining  what 
had  fo  long  baffled  more  regular  attempts. 

There  is  probably  nothing  more  curious 
to  philofophical  inveftigation,  than  that  difpo- 
tion  of  men,  which  has  often  been  evinced,  to 
place  all  their  intereft  and  ambition  either  in 
acquiring,  or  in  abflaining  from,  fome  one 
particular  thing  the  poffeflion,  or  the  lofs  of 
which,  does  not  feem,  in  the  abftracl:,  to  be 
worth  fo  much  pains  as  are  bellowed  upon  it. 
When  this  is  the  cafe,  it  generally  goes  by  the 

name 
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name  of  the  Point  of  Honour  ;  and  though 
it  fhall  be  fometimes  an  object  to  which  we  are 
not  perfonally  or  naturally  called,  yet  when- 
ever it  is  once  eftablifhed,  the  whole  bent  of 
our  minds,  and  the  force  of  our  virtue,  are 
collected  into  it,  as  into  a  focus.  Indeed  the 
hiftory  of  humanity  has  often  made  us  ob- 
ferve,  that  whenever,  through  the  fuperiour 
temptation  to  do  ill,  an  abfolute  excefs  of  de- 
generacy, or  mere  accident,  the  world  has 
been  plunged  into  extraordinary  difficulties,  it 
has  generally  betaken  itfelf  to  as  extraordinary 
means  for  its  recovery.  Hence  the  oppofite 
virtues  and  vices  are  commonly  found  to  be 
coeval ;  the  extremes  of  good  and  evil  are  dis- 
coverable in  the  fame  period  ;  and  it  is  only 
when  things  purfue  a  regular  and  tranquil 
courfe,  that  a  wife  moderation  can  exift. 

The  miferable  ftate  of  fociety  during  thefe 
ages,  and  the  atrocities  that  were  daily  com- 
mitted, produced  a  Point  of  Honour  fuch 
as  we  have  been  noticing.  Men  faw  the  ne- 
ceffity  for  reformation  ;  the  common  modes 
had  been  tried  in  vain  ;  and  it  was  neceffary  to 
kindle  enthiifiafm,  to  effecT:  a  cure.  By  work- 
ing therefore,  though  in  a  different  way,  upon 
2  the 
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the  fame  warlike  paflions  which  caufed  the 
mifchief,  and  raifing  the  fervour  of  the  mind, 
through  every  motive  of  religious  devotion, 
and  every  worldly  prejudice  ;  Europe  at  length 
raifed  within  itfelf  a  fpirit  the  very  oppofite  ta 
that  of  which  it  complained.  Accordingly, 
if  men  were  found,  on  the  one  hand,  who  gave 
way  perpetually  to  their  avarice,  revenge,  am- 
bition, or  luft ;  there  were  numbers,  on  the! 
other,  who  placed  their  pmnt  of  honour  not 
only  in  abftaining  perfonally  from  thefe,  but 
in  oppofing  and  exterminating  all  thofe  who 
did  not. 

It  was  hence  that  the  laws  of  Chivalry 
arofe ;  which  have  fo  often  excited  our  intereft 
in  the  numerous  legends,  and  our  admiration 
in  the  bold  flights  of  poetry  to  which  they  gave 
birth. 

I  fhall  leave  the  regular  account  of  the  par- 
ticulars of  this  remarkable  Inftitution  to  thofe 
who  have  made  it  the  immediate  fubjecT:  of 
many  a  learned  and  pleafmg  difquifition  ;  [a] 

[a)  See  DifTertations  de  Du  Cange  fur  Joinville.  Du 
Tillet  Recueil  des  Rois  de  Fr.  Mem.  fur  la  Chevalerie  par 
M.  de  Sainte  Pataye.  Favine  Theatre  d'Honneur.  &  Dif- 
fer t.  Hilt,  fur  la  Cheval.  par  Honor 6  de  St.  Marie. 

and 
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and,  as  ufual,  fuppofing  them  well  known, 
fhall  merely  examine  them  as  they  arife,  ac- 
cording as  they  appeared  to  have  influence  on 
the  law  of  nations.  Such  influence,  as  may 
be  fuppofed,  (confidering  the  military  fpirit  of 
the  Inftitution)  may  be  traced  in  more  direct 
and  regular  fteps  than  any  other  ;  and,  indeed, 
as  long  as  it  lafted,  it  will  be  found  to  have 
been  the  caufe  of  confiderable  improvements 
in  the  mode  of  carrying  on  war. 

Exclufive  of  courage  equal  to  heroic  ;  of 
patience  under  hardihip;  of  perfeverance  in 
the  achievement  of  the  moft  adventurous 
undertakings  ;  which  all  tended  to  the  advan- 
tage of  the  knight  himfelf ;  it  is  well  known, 
that  he  was  expe&ed  to  be  accomplished  in  all 
the  gentler  and  more  humane  virtues  of  ho- 
nour, courtefy,  fidelity  to  his  word,  and  kind- 
nefs  to  the  vanquifhed  ;  qualities,  which  tended 
to  the  advantage  of  all  other  men.  In  the 
practice  of  thefe,  he  was  educated  with  care 
from  the  age  of  feven  ;  he  pafled  through  the 
different  gradations  of  Page  and  Efquire,  (this 
laft  again  divided  into  various  degrees)  before 
he  could  attain  to  the  fummit  of  his  dignity. 
Nor  was  the  laft  honour  conferred,  till  he  had 
5  employed 
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employed  many  hours  in  devotion,  in  whick 
he  fervently  craved  the  afli  fiance  of  the 
Deity,  to  fulfil  the  generous  obje&s  of  his 
profeffion. 

The  court  and  caftle  of  every  fovereign  and 
greater  baron  in  Europe,  was  filled  with  the 
bell:  hopes  of  its  youth,  who  were  thus  pre- 
paring themfelves  for  the  great  talks  they  had 
undertaken  ;  a  cuftom,  befides,  which  en- 
larged the  means  of  education,  and  fupplied 
the  want  of  power,  or  want  of  attention  in 
parents  to  points  fo  necefiary  for  the  im- 
provement of  the  world.  Hence,  when  the 
knight,  thus  formed,  rallied  forth  to  fupport 
his  part  among  men,  the  education  he  had 
received  naturally  taught  them  to  expect  a 
greater  exertion  of  duty  from  him  than  from 
others  ;  and  any  failure  in  thefe  points  was 
therefore  more  feverely  punifhed.  (S)  Thefe 
circumflances  alone,  it  fhould  feem,  enfured 
the  production  and  fupport  of  a  vaft  body  of 
the  military  all  over  the  world ;  whofe  duty 
was  to  foften  the  horrors,  as  well  as  to  fhine 
amidft  the  dangers,  of  war. 

(b)  Villaret  i.  300. 

The 
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I  The  fmalleft  attention  to  the  annals  of  the 
ages  we  treat  of,  will  point  out  innumerable 
proofs  of  this ;  and  whatever  favagenefs  of 
temper  a  man  might  naturally  have  poflerled, 
the  Point  of  Honour,  and  fpirit  of  knight- 
hood, had  the  moft  palpable  and  beneficial  in- 
fluence in  generating  a  continual  antidote  to 
its  confequences.  So  early  as  the  middle  of 
the  tenth  century,  when  the  Emperor  Henry 
I.  introduced  tournaments  into  Germany, 
(which  it  is  well  known  were  the  faireft 
graces  of  Chivalry)  it  was  ordained  that  no 
one  mould  be  admitted  to  that  moft  honour- 
able of  all  amufements  who  did  not  profefs 
Christianity,  or  who  had  been  known  to 
have  been  guilty  of  perjury,  treafon,  Jlaughter 
in  cool  bloody  facrilege,  or  violation  of  women,  (c) 
Certain  it  is,  that  from  about  this  and  the 
next  century  (to  whi&i  the  full  birth  of  Chi- 
valry is  generally  afcribed)  we  are  able,  not- 
withftanding  the  barbarities  that  have  been 
related,  to  difcover,  nearly  all  over  Europe,  a 
change  of  manners  which  was  evidently  forced, 
becaufe  other  improvements  did  not  keep  pace 
with  them,  and  which  may  fairly  be  attributed 
to  a  chivalrous  origin.  In  a  romance,  called 
(c)  rteiff.  i.  54. 

Vol.  IL  M  the 
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the  Wings,  near  five  hundred  years  old,  and 
quoted  by  M.  de  Sainte  Palaye,  (d)  the  anthor 
allegorically  fuppofes  the  valour  of  Chivalry 
to  be  borne  up  by  two  wings  ;  without  which, 
he  fays,  it  can  never  take  a  lofty  or  extenfive 
flight.  One  of  them  is  called  Liberality ',  the 
other  Courtejy.  Of  this  latter,  he  obferves,  it 
arifes  from  Chivalry,  as  from  a  fountain  ;  that 
it  comes  from  God  ;  and  that  the  knights, 
over  whom  it  flows  from  head  to  foot,  are  its 
exclufive  poflfefTors  ;  they  have  the  fee  fimpk 
of  all  that  it  waters  ;  the  reft  of  the  world 
have  nothing  but  the  outfide. 

To  juftify  this  allegory,  we  find  a  variety 
of  cafes  all  through  Chriftendom,  many  of 
which  we  fhall  have  occafion  to  advert  to  in 
the  difcuffion  of  other  points.  The  annals  of 
our  own  country  are  full  of  them ;  nor  can 
we  help  remarking  the  fudden  progrefs  of 
mankind  to  generofity,  from  favagenefs  and 
ignorance,  in  the  conduit  of  William  Rufus 
towards  many  of  his  enemies,  and  of  the  earl  of 
Gloucefter  towards  the  captive  Stephen.  The 
former  of  thefe  princes,  in  his  politics  and  ge- 
neral character,  poffeffed  all  the  barbarity  of 

(d)  Mem.  fur  la  Chcval.  i.  78. 

the 
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the  times.     As  a  knight,    however,  he    was 
equal    to    the    mod  courteous.     Being  over- 
thrown in  a   combat  at  the  fiege  of  Mount 
St.  Michael,  and   only    efcaping    by  making 
himfelf  known,  he  demanded  fternly  the  name 
of  him  who  had  caufed  this  difgrace,  and  the 
ibldier  not  fearing  to  declare  it,  "  by  Luke's 
"  face,"  faid  the  king,    "  thou  fhalt  be  my 
"  knight,  and  be  enrolled  in  my  checke  with  a 
a  fee  anfwerable  to  thy  worth."  (e)     At  ano- 
ther time,  having  taken  one  of  the  enemy's 
generals  prifoner,  and  rather  deriding  him  for 
want  of  fkill,  the  general  anfwered,  that  if  he 
was  once  again    at  liberty,  the   king  fhould 
find  he  was  not  a  man  to  be  laughed  at ;  upon 
which,  "well  liking  the  confidence  of  his  fpirit," 
fays  Speed,  he   replied,  "  Well  then  I  give 
"  thee  full   liberty ;    go  thy  ways ;  do  what 
"  in  thee  lieth ;  I  am  the  man  that  ever  will 
"  mate  thee."  (/) 

The  fatal  battle  of  Lincoln  having  reduced 
Stephen  king  of  England  to  captivity,  under 
the  power  of  the  earl  of  Gloucester,  that  ac- 
compiifhed  nobleman,  though  the  ftruggle  had 
been  for  no  lefs  than  a  crown,  which  in  for- 

(e)   Speed,  439.  (/)   Id.  440. 

M  2  mer 
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mer  times  would  have  inftantly  decided  thg 
fate  of  a  rival  when  prifoner,  treated  him 
with  the  greateft  humanity,  forbade  all  per- 
fons  to  reproach  or  infult  him,  paid  him  the 
refpect  due  to  his  dignity  and  royal  blood, 
and  kept  him  in  fafe  but  gentle  confinement,  (g) 
Stephen  himfelf  had  alfo  fhewn  a  great 
example  of  courtefy  and  good  faith,  under  the 
ftrongeft  temptations,  when  he  fuffered  the 
Emprefs  Matilda,  whom  he  might  have 
taken  in  Arundel  caftle,  to  pafs  in  fafety  to 
Briftol,  giving  her  the  earl  of  Millent  as  an 
efcort  and  protestor,  an  office,  adds  William 
of  Malmfbury,  which  no  true  knight  could 
ever  decline,  even  towards  hisgreateji  enemy.  (Jo) 

The  fame  good  principles  which  dictated 
to  a  knight  the  humane  treatment  of  a  van- 
quifhed  enemy,  forbade  him  (till  more  to  at- 
tack one  that  was  unarmed.  In  older  times, 
all  ranks  of  men  had  been  confounded  in  one 
indifcriminate  mafTacre,  or  reduced  to  a  fervi- 

(g)  Lyttel't.   I.   207.-     . 
.    {b)  Will,  of  Malms.   2.   184.  Quern  cuilibet,  quamvis 
infefliilimo.  inimico  ncgare,  laudabilium  militum  mos  non 
eft. 

tudc 
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tude  that  was  general  ;  but  it  was  beneath  a 
knight  to  attack  mere  labourers  of  the  foil,  or 
mechanics  who  could  do  no  mifchief ;  and 
fuch  were  the  reprefentations  of  Beaumanoir, 
a  Breton,  to  Richard  Bembrow,  an  Englifh 
officer,  in  1350,  who  was  ravaging  the 
country.  He  told  him  that  fo  valiant  a 
knight  ought  not  to  act  fo  contrary  to  the 
laws  of  war,  and  that  if  he  really  wifhed  to 
deferve  his  title,  he  would  attack  men  only 
who  had  arms  in  their  hands.  (/)  Thefe  re- 
prefentations produced  a  challenge,  and  ended 
in  the  celebrated  combat  of  Thirty,  related 
with  much  exactnefs  by  the  hiftorian  of  Bre- 
tagne  ;  in  which  thirty  French,  and  thirty 
Englifh  knights,  fought  till  the  latter  were 
all  killed  or  difabled, 

The  moft  beautiful  examples,  however,  of 
the  courtefy  to  enemies  which  was  produced 
by  Chivalry,  are  to  be  found  in  the  actions 
of  Edward  III.  and  of  his  gallant  fon,  who 
were  the  delight  and  flower  of  knighthood  ; 
particularly  in  the  conduct:  of  the  former  to 
Ribbemont,   a  French   nobleman   whom   he 

(/)  See  D'Argentree's  Hift.of  Bretagne,  an,  1350, 

M  3  had 
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had  overthrown  in  combat ;  and  of  the  lat- 
ter towards  John  king  of  France,  after  the 
battle  of  Poi&iers  :  both  of  them  are  too  well 
known  to  need  repetition  here,  (k)  The 
whole  life  almoft  of  the  Black  Prince,  was 
pafled  in  ac"ls  of  bravery  or  courtefy.  None 
are  more  chara&eriflic  than  that  which  gave 
liberty  to  the  celebrated  BertrandduGues- 
celin,  the  mod  renowned  knight  of  his 
time.  This  general  being  made  prifoner  at 
the  battle  of  Navaret,  which  reftored  Peter 
the  Cruel  to  the  throne  of  Caftile,  was  con- 
lined  in  the  caftle  of  Bordeaux,  where  the 
council  of  the  prince  not  unwifely  determined 
to  detain  him,  Generofity  of  foul,  however, 
and  a  jealoufy  which  fprang  from  the  very 
fpirit  of  Chivalry,  undid  in  a  moment  what 
policy  had  deliberately  determined.  Albret, 
an  officer  of  the  prince's,  coming  to  him  one 
day,  afked  him  if  he  would  be  offended  if  he 
informed  him  of  a  report  that  was  fpread 
concerning  him.  Edward  telling  him  that  he 
would  even  confider  it  as  a  mark  of  his  affec- 
tion, Albret  replied,  "  It  is  faid  of  your  high-* 

(i)  FroiiT.  v.  i.  chs.  151,  152,  168.  See  alfo  the 
treatment  of  Sir  Adam  Gordon,  by  Ed.  I.  who  had  perfo- 
fially  engaged  him.     M.  Par.  1002. 

1  *'  ne&j 
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"  ncfs,  that  you  refufe  to  ranfom  Bertrand 
"  DU  Guescelin,  as  you  have  done  your 
"  other  prifoners,  becaufe  you  are  jealous  of 
"  his  valour,  and  are  even  afraid  of  him." 
"  I  afraid  of  him  !"  returned  the  prince,  with 
emotion,  "  I  am  afraid  of  no  one  on  earth  •" 
and  immediately  ordered  him  to  be  admitted 
to  ranfom.  ( / )  The  fettlement  of  this  ran- 
fom alfo  will  give  us  a  very  good  picture  of 
the  manners  of  the  times.  Bertrand  begged 
the  prince  to  confider  that  he  was  a  poor 
knight,  who  had  nothing  but  what  he  had 
gained  in  the  war  ;  and  the  prince  therefore 
told  him  to  name  the  fum  himfelf.  "  If  I 
"  muft  do  fo,"  fays  this  accomplifhed  gentle- 
man, "  I  will  at  leaft  name  fomething  worthy 
"  a  man  who  has  had  the  honour  to  command 
"  the  king's  armies;"  and  he  named  100,000 
gold  florins.  Edward  refufed  fo  large  a  fum  ; 
tipon  which  Bertrand  fixed  upon  feventy  thou- 
fand,  and  added  he  would  not  abate  a  farthing. 
This  was  agreed  upon  ;  liberty  was  given  to 
the  Frenchman  to  go  where  he  would,  in 
fearch  of  the  money,  upon  his  parole  ;  and   fo 

(/)  The  ftory  is  told  at  much  length,  and  with  great 
Simplicity,  in  Froiflart.  v.  1.  ch.  244.  Vie  de  Bert,  du 
Gviefr.  p.  137. 

M  4  great 
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great  was  the  efteem  for  him  even  among  his 
enemies,  that  Chandos,  the  mod  redoubt- 
able of  them,  offered  him  his  purfe  on  this 
occafion,  and  the  princefs  of  Wales  herfelf 
made  him  a  prefent  of  30,000  florins  to- 
wards the  fum.  (m)  Nothing  can  be  a  greater 
proof  of  the  improvement  of  manners,  and 
the  influence  of  Chivalry^  than  the  whole 
affair. 

The  Lord  Chandos,  above-mentioned,  was 
the  moll  accomplifhed  of  the  Englifh  knights ; 
and  though  more  than  once  a  determined, 
enemy  of  Bertrand  in  the  field,  yet  on  other 
occafions  he  had  treated  him  with  remarkable 
court efy.  On  his  combat  with  Thomas  of 
Canterbury,  formerly  mentioned,  [n)  he 
offered  him  his  own  arms,  and  the  beft  of  his 
horfes,  for  the  battle,  though  agai^ift  one  of 
his  own  party,  which  were  thankfully  ac- 
cepted ;  (0)  and  at  the  battle  of  Auray,  (in  the 
quarrel  for  Britanny)  when  Bertrand  was  fur- 
rounded  by  the  Englifh  foldiers,  he  broke 
through  the  prefs,   and   commanded  them  to 

(m)  Id.  lb.  (a)  Chap  IX. 

(0)  Vie  de  Bert,  du'Guefc.  33, 

favO 
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fave  his  life,  (p)  When  this  general  was  himfelf 
mortally  wounded,  fome  years  afterwards,  his 
brother  having  ordered  the  deaths  of  all  his 
prisoners,  in  revenge,  he  prevented  the  exe- 
cution, faying  they  had  but  done  their  duty, 
and  that  his  death  ought  not  to  prevent  hira 
from  doing  juftice  to  their  valour,  {q) 

In  this  laft  battle  alfo  it  was  the  courtefy  of 
Chivalry  which  faved  the  life  of  Carlonnety 
the  French  commander.  There  was  among 
the  Englifh,  fays  the  author,  a  knight,  who 
having  been  formerly  the  prifoner  of  Carlon- 
net,  was  rated  at  fo  high  a  ranfom,  that  he 
was  totally  ruined,  and  ever  after  regarded 
him  with  mortal  hatred.  In  the  heat  of  ac-? 
tion,  Carlonnet  fell  into  the  hands  of  five  or 
fix  foldiers,  who  w^ere  going  to  put  him  tq 
death  ;  but  the  knight,  breaking  through 
them,  refcued  him  from  their  hands,  and 
called  out  to  him,  "  I  have  too  much  honour, 
"  in  the  condition  to  which  you  are  reduced, 
<c  to  remember  the  ill  treatment  I  experienced 
"  from  you  ;  I  might,  without  fhame,  revenge 
*'  myfelf,  by  taking   away   your  life  \  but  I 


(P)  Id*  79<  (?)  W.  201. 
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"  give  it  you;  and  though  I  make  you  pri- 
44  foner  in  my  turn,  I  promife  you  more 
44  kindnefs  and  eafier  terms  than  I  was  made 
44  to  feel  when  in  your  poflfeflion.  (r.)"  Such 
traits  of  noblenefs  make  us  forget  all  the  ex- 
travagances with  which  the  Inftitution  that 
gave  them  birth  was  certainly  obfcured. 

The  French,  as  it  may  be  fuppofed,  were 
not  behind-hand  in  courtefy  ;  and  a  circum- 
flance  in  the  fourteenth  century,  though  tri- 
vial in  itfelf,  is  particularly  demonftrative  of 
the  change  which  manners  had  undergone. 
Although  the  kings  of  France  and  England 
were  fuch  conftant,  and  often  fuch  perfonal 
enemies,  it  had  been  the  cuftom  for  the  for- 
mer, to  make  a  prefent  to  the  latter,  of  the 
beft  wines  of  France  for  his  table.  In  1369, 
Charles  V.  thought  it  right  to  continue 
this  cuftom,  notwithjlaiiding  a  rupture  between 
the  crowns.  (/.)  In  1475,  at  the  conferences 
ofPicquigny,  though  Edward  IV. was  in  arms 
at  the  moment  againft  Lewis  XI.  he  was 
fupplied  in  his  camp  with  every  thing  he 
wanted,  from  the  king's  houfehold,  even  to 

(r)  Id.  lb.  (s)  Villaret  I.  '393. 

torches 
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torches  and  candles,  {t)  A  more  ferious  mark 
of  confidence  and  generofity  had  been  fhewn 
by  Philip  V.  to  Edward  II.  in  1319,  when 
in  the  fafe  conduct  granted  to  the  latter  to 
come  into  France,  all  thofe  whom  it  con- 
cerned were  commanded  to  believe  him,  and 
let  him  pafs  as  king  of  England,  upon  h:s  bare 
affirmation,  (y)  In  the  next  century,  the 
Talbots,  and  the  Xantrailles,  of  the 
time,  in  fome  meafure  revived  the  courtefy 
of  Chivalry,  which  the  hatred  of  perpetual 
war  had  almoft  extinguilhed.  Talbot  was 
taken  at  the  battle  of  Patai  by  Xantrailles,  who 
prefenting  him  to  the  king,  demanded  leave 
to  give  him  liberty  without  ranfom,  which 
was  granted.  In  the  conrfe  of  that  eventful 
war,  Talbot  had  a  full  opportunity  of  return- 
ing this  courtefy,  by  becoming  in  his  turn  the 
conqueror  and  the  liberator  of  Xantrailles.  (w) 

The  effect  of  this  courtefy  of  knighthood 
upon  men's  conduct  in  war,  is  alfo  exempli- 
fied by  the  rules  obferved  in  fixing  the  quan- 

(r)  Phil,  de  Commi/ies,  L.4.  Ch.  6. 

(i>)  Et  lui  dix  Roys  d'Angleterre  foit  de  tous  ce  creux, 
par  fa  fimpie  afTertion.  Rym.  3,  825, 

[w)  Yllktret  3.  416. 

turn 
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turn  ofranfom.  Montlue,  a  famous  knight 
about  the  middle  of  the  fixteenth  century, 
when  the  true  fpirit  of  Chivalry  had  been  re- 
vived in  the  world,  obferves  in  his  commen- 
taries, that  he  was  always  moderate  in  this 
point  towards  his  prifoners,  "  Cela  eft  in-> 
u  digue,"  fays  he,  "  de  les  efcorcher  jufqu'  aux 
<c  os  quand  ce  font  perfonnes  d'honneur  qui 
ft  portent  les  armes."  [x) 

A  man,  writing  in  thefe  times,  cannot  but 
advert  tp  the  fad  change  which  the  manners 
and  maxims  of  war  of  this  once  generous  peo-» 
pie  have  almoft  in  a  moment  undergone.  Some 
future  inveftigator  of  our  fubjecT:  will  poflibly 
in  other  centuries  have  it  to  remark,  that  at  the 
clofe  of  the  eighteenth  century,  when  the 
Convention  of  France  had  boafted  that  it  had 
got  the  ftart  of  the  reft  of  Europe  by  2000 
years  in  refinement  and  knowledge,  it  pafTed 
a  decree  by  which  every  Englifh  and  Hanove- 
rian prifoner  Ihould  be  put  to  death.  The- 
moft  horrid  of  the  barbarities  related  in  the 
iirft  fection  of  this  chapter,  are  thus  made  to 
revive,  and  to  be  the  proofs  of  2000  years 
fuperiour  progrefs  in  improvement.     The  fu* 

(x)  Montluc  ap  St,  Palaye.    1,  364. 
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lure  philofophcr  will  alfo  have  to  obferve  upon 
the  generous  and  dignified  return  that  was 
made  to  that  decree,  and  the  manner  in  which 
the  return  was  received  ;  and  if  any  thing  will 
make  him  fuppofe  that  the  wicked  folly  and 
injuftice  which  governed  the  intercourfe  of  the 
♦Chriftians  and  Infidels,  fuch  as  we  have  ken 
it,  is  renovated,  it  will  he  the  reafoning  of  the 
representatives  of  this  fuperiour  people,  who 
gravely  affert  that  humanity  may  be  obferved 
between  the  foldiers  of  tyrants  ;  but  that  re- 
publicans and  tyrants  being  as  oppofite  as  vice 
and  virtue,  no  mercy  mould  be  fhewn  between 
them.  A  difference  in  form  of  government,  is 
thus  made  to  generate,  what  a  difference  in 
points  of  faith  had  formerly  produced  ;  and 
all  the  horrors  of  the  Crufades  are  to  be  re- 
vived, becaufe  the  French  chufe  one  conftitu- 
tion,  and  the  Englifh  another.  In  wrhat  is 
here  remarked,  there  is  neither  occafion,  nor 
%vould  it  be  relevant  to  enter  into  any  parti- 
culars of  the  quarrel,  or  any  perfonal  reafon- 
ing concerning  the  character  of  individuals. 
The  obfervation  might  be  made  by  a  difpa£- 
fionate  ftranger,  five  thoufand  years  hence,  if 
letters  mould  Lift  fo  long. 

5  Courtefy, 
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Courtefy,  however,  was  by  no  means  the 
only  effect  which  Chivalry  produced  upon 
the  laws  of  the  time*  Among  the  foremoft 
of  them  is  to  be  mentioned  that  fidelity  to 
their  words,  on  which  all  who  had  taken  the 
oaths  of  knighthood,  peculiarly  piqued  them- 
felves.  A  failure  in  this  point  entailed  eternal 
infamy  upon  their  memory,  and  drove  them 
with  ignominy  from  the  order  ;  and  fo  great 
was  their  refpect  for  an  oath,  a  promife,  or  a 
vow,  that  when  they  lay  under  any  of  thefe 
reftrictions,  they  appeared  every  where  with 
little  chains  attached  to  their  arms  or  habits, 
to  fhew  all  the  world  that  they  were  Jlaves  to 
their  words  :  nor  were  they  taken  off  till  their 
promife  had  been  performed,  which  fome- 
times  extended  to  a  term  of  four  or  five 
years,  (y.  ) 

We  here  then  behold  a  palpable  means  of 
improvement  to  the  Law  of  Nations,  which 
depends  fo  much,  and  almoft  fo  entirely,  upon 
good  faith,  there  being  no  tribunal  with  any 
power  of  coercion.  Its  effect  in  enforcing  the 
obfervarice  of  Treaties,  was  indeed  vifible  \ 
and  in  the  oaths  which  continued  for  a  long; 

( v)  Sainte  Palaye  I.  236,  23;, 

time 
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time  to  be  taken  by  crowned  heads  in  the  way 
of  guaranty  or  ratification,  to  fwear  by  his* 
word,  and  as  a  true  knight  r  was  a  common 
cuftom.  [z) 

The  well-known  fentiment  of  John  king 
of  France  need  fcarcely  be  repeated,  that  if 
honour  and  good  faith  were  driven  from  all 
the  reft  of  the  world,  they  ought  to  find  an. 
afylum  in  the  mouth  and  in  the  heart  of 
princes.  John  was  one  of  the  moft  famous 
knights  of  his  time ;  and  when  his  fon,  the 
Duke  of  Anjou,  had  broke  his  parole,  and  re- 
tired from  the  court  of  Edward  III.  he  thought 
it  incumbent  on  him,  by  way  of  excufe,  to  put 
himfelf  once  more  in  the  power  of  that  king, 
and  accordingly  made  a  fecond  voyage  to 
London,  where  he  died,  [a) 

Nor  was  the  bare  fear  in  a  knight  to  break 
his  word,  the  only  reafon  which  men  had  to 
expect  the  performance  of  it. 

„  (z)  Le  due  de  Bretagne  jura  l'obfervance  du  dit  Traite, 
par  la  foy  de  fon  corps,  et  comme  loyal  Chevalier^  &c. 
Id.  1.  135. 

{a)  Villaret,  I.  288.  et  infr.  It  does  not  appear,  how- 
ever, that  he  became  a  captive^  but  merely  went  to  excufe 
the  fault  of  his  for^     Rapin.  4.  310.  et  infr. 

The 
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The  mod  fevere,  and  the  moft  infamous 
punifhments  were  decreed  by  Chivalry 
againft  thofe  knights  who  had  fullied  the 
honour  of  its  Inftitutions.  Any  one  judi- 
cially convicted  of  this,  not  only  underwent 
the  common  chaftifement  for  his  offences, 
whatever  it  was,  but  his  ignominious  banifh- 
ment  from  the  order  he  had  difgraced,  was 
rendered  as  folemn  and  public  as  human  ce- 
remonies could  make  it.  He  was  placed 
upon  a  fcaffold  amid  a  number  of  fpedtators  j 
his  arms  were  taken  from  him,  broken  to- 
pieces,  and  trodden  under-foot :  the  blafonry 
of  his  fhield  was  effaced  ;  and  it  was  dragged, 
reverfedy  at  the  tail  of  a  horfe,  through  the 
mud.  It  rauft  be  obferved,  that  to  reverfe 
the  fhield  of  a  knight,  was  the  common  ce- 
remony to  denote  his  death  ;  and  this  part  of 
the  act  of  degradation  was  therefore  to  fhew, 
that  when  he  was  dishonoured  by  a  breach  of 
his  word,  by  cowardice,  or  any  other  in- 
famy, he  was  confidered  as  dead  to  knighthood  \ 
as  a  car  cafe,  to  ufe  M.  Sainte  Palaye's  ex- 
preflion,  devoid  of  fentiment. 

Kings,  and   heralds,    afTifted  at  this  cere- 
mony.     Priefls,  after  having  chaunted  the  fer«* 

vice 
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vice  of  the  dead  over  them,  recited  the  108th 
pfalm,  which  contains  imprecations  and  male- 
dictions againft  Traitors.   Three  feveral  times, 
the  King,  or  the  Herald,  demanded  the  name 
of  the  man  whom  they  were  thus  difhonour- 
ing.      A  Pourfuivant  pronounced   it   aloud  ; 
and  the  Herald  anfwered  that  it  was  no  longer 
the  name  of  him  before  their  eyes,  fince  he 
had  quitted  it  to  become  a    Traitor,    and  a 
breaker  of  his  word.     fDeloyal  etfoi  mentie.) 
After  this,  he  took  from  the  Pourfuivant,  a 
bafon  of  hot  water,  which   he  poured  upon 
the  head  of  the  dishonoured  knight,  to  efface 
the  facred  character  which  had  been  conferred 
upon  him ;  and  the  latter  was  finally  lowered 
down  from  the  fcafrold  by  cords,  was  placed 
upon  a  bier  covered  with  a  winding  fheet,  and 
conducted  to  the  church,  where  the  funeral 
fcrvice  was  again  folemnly  performed  over  his 
body.     It  was  hardly  poffible  for  human  in- 
vention to   have  imagined  a  ceremony  more 
terrible,  or  more  capable  of  making  a  mind, 
in  which  there  was  left  alive  the  leaft  fpark  of 
fentiment  or  feeling.  {Jb) 

(b)  Vide  the  whole  ceremony  in  St,  P;ilaye  1.  316.  et 

infr. 

Vol.  II,  N  When 
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When  fuch  was  the  punifhment  of  a  breach 
of  honour  in  almoft  all  thofe  who  acled  any 
eminent  part  in  the  affairs  of  the  world,  we 
may  readily  conceive  how  much  it  was  cal- 
culated to  produce  improvement  in  its  general 
manners,  particularly  in  the  laws  of  war  ; 
and  fuch  public  infamy,  being  more  efpecially 
defigned  for  men  who  were  falfe  and  perjured, 
the  dread  of  incurring  that  reputation  became 
a  real  fecurity  for  the  contrary. 

An  Inftrument  dated  1364,  preferved  by 
Du  Tillet,  where  he  gives  an  account  of  the 
Knights  of  the  Orders,  purports  to  be  "  an 
"  obligation  made  by  Meffire  Jehan  de  Grefli, 
"  Captal  of  Buche,  prifoner  of  war  to  king 
"  Charles  V.  to  keep  the  prifon  agreed  upon, 
"  on  pain  of  being  confidered  as  a  falfe,  bad, 
"  and  dtyoyal  knight ;  a  perjured ' promife  breaker ; 
"  as  a  mark  of  which,  his  arms  were  to  be 
"  reverfed,  and  he  himfelf  purfued  through 
"  all  the  courts  of  juftice."  (c)  In  the  fame 
fpirit  Rene  duke  of  Lorrain,  making  a  league 
againft  France  in  i486,  agrees  exprefsly  in 
his  treaty,    that  if  he  fails  in  his  engagements 

(r)  Du  Tillet.  Recueil  des  Roisdes  Fr.  318. 

he 
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he  will  be  content  to  fee  his  arms  reverjed  and 
dragged  at  a  horle's  tail,  (d) 

It  is  not  at  all  improbable  that  the  cuftom 
of  giving  liberty  upon  parole  (a  very  con- 
siderable advance)  arofe  entirely  out  of  Chi- 
valy.  Courtefy  and  good  faith  being  fo  great 
a  part  of  the  duty  of  a  knight,  they  induced 
him  on  one  fide  to  grant  liberty  to  a  prifoner 
upon  promife  either  not  to  ferve  againft  him 
till  he  had  ranfomed  himfelf,  or  to  return  to 
Ins  prifon  when  called  upon ;  and  on  the 
other  hand,  when  he  himfelf  was  taken,  they 
procured  the  moft  fcrupulous  adherence  to 
whatever  engagements  he  made. 

Of  this  there  are  a  vaft  variety  of  examples ; 
fome  of  them  not  incurious,  and  all  of  them 
demonftrative  of  amended  manners*  Wa- 
le rand,  Count  of  Saint  Pol,  of  the  im- 
perial houfe  of  Luxembourg,  being  taken  by 
the  Englifh,  all  ranfom  was  refufed  for  him  5 
neverthelefs  he  was  allowed  liberty  on  his 
word  not  to  efcape,  and  formed  one  of  all 
the  parties  at    the  Court  of  Edward  III. 

{d)  Garnicr.  Hifl.  de  Fr.  1.  245. 

N  2  where 
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where  he  married  Matilda  Courteney,  a  prin> 
eefs  of  $he  blood,  who  at  length  obtained  his 
liberty,  (e)  Thomas  Percy,  an  Englifh  knight, 
taken  in  the  fame  war  by  the  French,  was 
allowed  liberty  to  go  in  fearch  of  his  ranfom, 
and  took  an  oath  between  the  hands  of  four 
other  knights  that  he  would  be  bound  to  re- 
turn, and  fight  with  them  all  four  at  once,  if 
he  did  not  fulfil  his  promife.  (f)  We  have 
feen  the  liberty  given  by  the  Prince  of  Wales 
to  Du  Guescelin  for  the  fame  purpofe,  and 
that  illuftrious  General  had  often  himfelf 
fhewn  a  like  courtefy  to  his  prifoners,  (truft- 
ing  to  the  known  honour  of  Chivalry,)  par- 
ticularly in  the  cafe  of  Trouffel ;  to  whom  he 
accorded,  in  compliance  with  a  cuftom  which 
feems  to  have  been  general,  {g)  the  fpace  of 
a  year,  in  which  to  procure  his  ranfom  or  re- 
turn to  prifon.  [h) 

During  this  interval,  no  one  of  courfe  could 
carry  arms  againft  the  party  whofe  prifoner 
he  was  ;  and  even  though  hoftages  were  taken 
for  his    appearance,    the  law   remained  the 

(e)  FroifT.  v.  2.  (/)  Id.  lb. 

(g)  See  Chap,  IX.         (h)  Vie  de  du  Guefc.  28,  29. 

fame* 
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fame.  Charles  of  Blois,  in  135 1,  when  al- 
lowed his  parole  to  feek  his  ranfom,  left  his 
fons  in  England  as  hoftages  for  his  return, 
u  Sans  toute  fois"  fays  an  old  author,  u  quil 
"  fe  puji  armer  avant  que  a" avoir  paye  le  prix 
"  dont  on  ejioit  convenu"  (/)  In  the  war  how- 
ever of  Caftile,  in  which  the  Black  Prince 
engaged  only  as  Auxiliary ,  I  find  a  circum- 
ftance  which  forms  a  kind  of  Cafe  in  the 
annals  of  war.  The  Marfhal  d'Andreghem 
had  been  taken  by  that  Prince,  and  liberated 
on  his  parole  till  he  paid  his  ranfom.  His 
captor  being  at  peace  with  all  the  world,  the 
Marfhal  entered  into  the  fervice  of  Henry 
the  new  king  of  Caftile,  and  was  once  more 
taken  by  Edward  at  the  famousbattle  of  Navaret. 
The  Prince  reproached  him  with  breach  of 
his  word,  for  bearing  arms  againfl  him  before 
he  had  difcharged  his  ranfom,  which  he  faid 
was  contrary  to  all  the  rules  and  laws  of  ho- 
nour, and  gave  him  a  right  to  put  him  to 
death.  The  Marfhal  replied  that  he  had  not 
broken  his  word,  fince  he  had  taken  arms 
only  againfl  Don  Pedro  the  enemy  of  Henry, 
and  not  againft  him,  the  Prince  of   Wales, 

(7)  Vie  de  du  Guefc,  14. 

N  3  The 
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The  matter  wa3  referred   to  the  judgment  of 
twelve  knights,  who  after  having  taken  cog-, 
nizance    of    the   affair,    acquitted   d'Andreg- 
hem.  (k)     It  is  not  here  the  place  to  examine 
whether  this    conduct   of    the   Marfhal    was 
ftridfcly    according    to    the  rules   of   war,    as 
practlfed   in  the  prefent   day.;    I  mention  it 
merely  to  ftiew  the  growing  regularity  of  the 
times.      An  antient  Vandal,  would  not  have 
been  able  to   comprehend  the    difpute,    and 
would  have  prevented  its  neceflity  by  the  in- 
ftant  death  of  his  prifoner.     Upon  this  fubjeft 
of  parole  however    there  was   another   very 
remarkable    point,     which     was     fometimes 
pleaded,  but  I  believe  never  regularly  fettled. 
This  was  the  abfolute  liberty  claimed  by  the 
enlarged  prifoner   if  his   captor  happened  to 
die  before  his  ranfom  was  paid.     I  find  it  in 
the  inftance   of  the  Compte  de   Richemont, 
who  being   taken  by  Henry  V.  and  liberated 
on  his  parch  to  return   to  prifon  when  called 
upon,  is  faid  to  have  pleaded  that  the  death 
of  that  Monarch  releafed  him  from  his  parole, 
and  accordingly  refufed  to  return.  (/) 

{k)  Vie  de  du  Guefc.   132. 

(/)  D'Argentree  Hift.  de  Bretagne  142^. 

2  In 
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In  Italy  a  refinement  not  unfimilar,  was 
pra&ifed  in  the  year  15 14,  in  the  cafe  of 
Gian  Pagolo ;  who  having  negotiated  an  ex- 
change between  himfelf  and  a  Spanifh  Ge- 
neral, Bernadin  Carvagiale,  obtained  leave  to 
go  to  Rome  upon  his  parole  to  return  if  the 
exchange  did  not  take  place.  Carvagiale  died 
before  the  exchange,  and  Pagolo  affirmed  that 
he  was  liberated  from  his  promife  upon  that 
event,  (m)  Both  thefe  cafes  however  appear 
unfupported  by  others,  and  are  certainly  not 
law  according  to  the  prefent  practice. 

This  reliance  upon  each  other's  word,  from 
refpecl:  to  the  honourable  Order  to  which 
they  all  belonged  in  common,  produced  ano- 
ther advantage  to  the  profeffion  of  arms, 
which  evinces  ftill  farther  the  growing  con- 
fidence of  men.  As  in  the  heat  of  battle  there 
might  be  much  danger  of  a  prifoner's  being 
refcued  ;  impediments  were  thrown  in  the 
way  of  giving  liberty  on  parole ,  and  might 
not  unfrequently  lead  to  the  neceffary  death 
of  the  vanquifhed.  To  remedy  this,  the  fol- 
diers  of  the  time  in  giving  their  faith  added  a 

(///)  Guicciard.  ad.  an.  15 14. 

N  4  regular 
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regular  article  or  condition,  of  Refcued  or  not 
Re/cued ;  (recoux  ou  non  recoux  ^)  by  which 
every  difficulty  was  obviated,  and  the  van- 
quifhed  was  to  remain  a  captive  at  all 
events. 

We  have  feveral  examples  of  this  in 
Froiffart.  At  the  battle  of  Poidiers,  Thomas 
Vercler^  an  Englifh  Knight,  being  taken  by  a 
French  Efquire,  the  latter  whofe  party  were 
defeated,  juftly  feared  the  lofs  of  his  prey, 
whom  he  might  therefore  have  deftroyed  on 
the  fpot.  Vercles^  however,  gave  him  his 
word  that  recoux  ou  non  recoux  il  demuroit  fon 
prifonnier.  [n)  In  the  following  cafe,  ftill 
more  remarkable,  we  fee  even  the  capture  of 
the  captor,  and  yet  fo  ftrong  an  adherence  to 
the  promife  given,  that  the  obligation  remained 
to  him  though  in  prifon.  The  whole  affair 
is  fo  characteriftic,  that  it  is  poffibly  worthy 
being  mentioned  fomewhat  at  length,  and  in 
the  fimplicity  of  FroiiTart's  own  language. 

The  armies  of  Scotland  and  England 
being  in  each  other's  neighbourhood,  the 
knights  on  either  fide  made  fhort  excurfions, 

(n)  Frcifl*.  v,  i.  ch.  163. 

In 
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In  one  of  thefe,  James  Lindefey,  a  Scottifh 
Knight,    met  with  Matthew    Redeman,    an 
Englifh.   one,    and   a  fierce  battle  enfued,  in 
which  the  former  had  the  advantage.     Rede- 
man,   fays  Froiflart,    called  out,    "  Meflire 
"  Lindefee  je  me  rends  a  vous.     Voire  dit  le 
"  Chevalier,  (d'Efcoce)  reconx  ou  non  recoux. 
"  Je  le  veuil   dit  Redeman,    vous  me  ferez 
"  bonne  compagnie."   The  terms  were  agreed 
upon,     and    Redeman    continued — "  Quelle 
"  chofe  voulez   vous  que  je  face  ?  Votre  pri- 
"  fonnier  je  fuis,  vous   m'avez  conquis.     Et 
"  quelle  chofe  voulez  vous  que  je  vous  face, 
"  refpondit    Meflire  Jacques.       Je   retourne- 
<c  roye    volontiers,    dit  Meflire  Matthiew,    a 
"  Neufchaftel,  et   dedans  quinze  jours,  je  me 
*c  retrairay  vers  vous  en  Efcoce,  la,  ou  il  vous 
*'  plaira  m'afligner  journee.     Je  le  vueil,  dit 
"  Lindefee  ;    vous  ferez  par  votre  foy  dedans 
"  trots  femaines  en    la  ville    de   Uaindebourg. 
"  (Edinburgh.)    Tout  ce    luy   covenanca  et 
"  jura  Meflire  Matthiew  Redeman."  (o)  After 
this  agreement  the  Knights  feparated,  the  one 
to  Newcaflle,  the  other  to  continue  his  excur- 
sion ;  but  prefently  Lindefey  falling  in  with 

(<?)  FroiflT,  v.  3.  ch.  228. 

the 
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the  bifhop  of  Durham's  troops,  was  himfelf 
made  prifoner  and  conducted  to  Newcaftle, 
where  he  found  Redeman,  who  acknowledged 
himfelf  ftill  his  prifoner,  and  they  agreed  to 
be  exchanged  one  againft  the  other,  [p) 

I  fear  to  multiply  examples,  but  the  fol- 
lowing, in  the  fame  author,  is  alfo  too  pointed 
to  be  paffed  over.  The  Duke  of  Gueldres 
being  on  his  way  into  Pruffia  through  Ger- 
many, was  fet  upon  in  the  road,  and  himfelf, 
with  all  his  attendants,  taken  prifoners.  The 
whole  gave  their  faith  to  the  different  perfons 
who  took  them,  and  the  Duke  to  a  fimple 
Efquire  called  Arvrant,  (q)  The  Grand 
mafter  of  Pruffia  hearing  of  this  difafter,  re- 
folved  to  refcue  the  prifoners,  and  fet  out 
with  a  large  company  for  the  city  where  they 
were  confined.  The  captor  of  the  Duke 
being  thus  threatened,  and  fearing  left  he 
mould  not  be  able  to  defend  the  city,  re- 
folved  to  abandon  it ;  but  firft  fent  for  his 
prifoner  and  befpoke  him  in  the  following 
terms.     "  Duke  of  Gueldres  \    you  are  my 

(/>)  FroifT.  ch.  129. 

{q)  Luy  fian^a  prifon,  par  foy^  obligation  et  ferment,  &r. 

"  prifoner 
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4<  prifoner,  and  I  am  your  mafter ;  you  are  a 
**  gentleman^  and  loyal  to  your  word  ;  you 
"  have  promifed  and  fworn  by  your  faith, 
"  that  you  will  follow  me  into  whatfoever 
"  part  I  fhall  go.  I  know  not  whether  it  is 
"  you  who  have  fent  for  the  Grand  Mafter 
"  of  Pruflia,  but  he  is  at  our  gates,  and  I 
"  fhall  not  wait  for  him.  You  are  at  liberty 
"  to  ftay  behind  if  fuch  is  your  will ;  but  I 
^  fhall  carry  your  faith  along  with  me  ;  you 
"  fhall  follow  me  to  fuch  a  place ;"  (and  he 
named  a  caftle  in  a  very  difficult  and  diftant 
country).  The  Duke  fufFered  him  to  depart 
in  filence,  and  accompanied  the  Grand  Mafter 
to  his  city  of  Cammifberg  ;  [probably  Koningf- 
bergj  where  every  one  wondered  at  his  ad- 
venture. He  afterwards  however  began  to 
reflect  that  he  had  not  acquitted  himfelf  with 
loyalty  and  fidelity  towards  the  Efquire  ;  (r) 
and  refilling  every  reprefentation  which  the 
Grand  Mafter  could  make  him,  even  the 
propofal  to  obtain  abfolution  from  his  oath  ;) 
he  quitted  Pruflia,  and  following  his  Mafter, 

(r)  II  ne  pouvoit  veoir  qu'il  fifl  loyeautc,  &  ne  facqui- 
taft  bien  de  fa  foi. 


as 
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as  he  was  called,  from  city  to  city,  arrived 
at  Iaft  at  the  place  of  his  refidence. 

The  duties  of  knighthood  were  enforced 
with  more  efficacy,  and  the  connection  of 
Sovereigns  rendered  more  intimate,  in  confe- 
quence  of  feveral  other  inftitutions  of  which 
it  will  now  be  our  bufinefs  to  treat. 

Poffibly  there  are  none  of  them  fo  remark- 
able or  curious  as  that  from  which  fome  of 
the  moft  celebrated  antiquaries  have  derived 
the  origin  of  Chivalry  itfelf ;  I  mean  what  is 
called  by  Du  Cange,  Les  Adaptions  d^Hofineur 
en  Fils.  By  thefe,  a  Knight,  or  Sovereign, 
was  adopted  by  forne  other  Knight  or  Sove-» 
reign  as  his  Son  ;  his  honours,  and  arms, 
were  communicated  to  him  ;  and  the  names 
of  father  and  fon,  conftantly  preferved  be-< 
tween  them, 

Thefe  adoptions  however,  which  were 
purely  of  Gothic  original,  were  effentially  dif- 
ferent from  the  celebrated  adoptions  of  the 
Romans  ;  inafmuch  as  they  were  folely  what 
their  name  imports,  adoptions  of  honour^  and. 

con- 
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Conferred  no  right  upon  the  fon,  to  the  fuo 
ceffion  of  his  father,  (j) 

They  were  therefore  in  ftridtnefs,  rather 
alliances,  than  adoptions,  and  being  the  pure 
effect  of  goodwill  and  efteem,  muft  have 
palpably  contributed  to  extend  the  connec- 
tions, and  improve  the  friendfhips  of  men. 

There  were  various  modes  by  which  they 
were  made  ;  but  the  chief  of  them  was  the 
delivery  of  arms  from  the  father  to  his  fon,  a 
ceremony  which  is  to  be  derived  from  very 
high  antiquity.  In  a  former  Chapter  (t)  we 
mentioned  in  the  ftory  of  Alb o in,  the  cus- 
tom of  the  Lombards,  by  which  the  fon  of 
the  king  was  forbidden  to  fit  at  the  table  of 
his  father,  till  he  had  received  his  arms  from 
fome  foreign  prince.  To  the  Lombards,  how- 
ever, the  cuftom  was  not  confined,  and  a  vaft 
number  of  inftances  have  been  collected,  with 
wonderful    accuracy  and    diligence,    by  Du 

(s)  Ces  Adoptions  n'etoient  que  par  honneur,  et  ne 
donnoient  aucune  droit  au  fils  adoptif  en  la  fucceifion  de  celui 
qui  adoptoit.  Du  Cange,  Differs  22,  Sur  Joinville,  p.  268. 

(0  Chap,  VIII. 

S  Cange 
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Cange,  by  which  we  difcover  it  to  have  beeflt 
prevalent  throughout  the  northern  nations.' 

This  delivery  of  his  arms  to  the  future  fol^ 
dier,  by  fome  prince  or  ftate  eminent  for 
fuperiority  of  character,  was  coveted  as  a 
very  high  mark  of  honour  and  friendfhip, 
as  appears  plainly  in  the  terms  made  ufe  of 
in  delcribing  it. 

"  Per  arma  poffe  fieri  filium  grande  inter 
gentes  conjlat  ejje  preconium.  [ii] 

Dejiderio  quoque  concordia  fa&us  eft  per 
arma  filius* 

Ad  •  ampliandum  honorem   ejus,    in   arma 
>fibi  eum  filium  adopt avit.  (w) 

All  the  accounts  alfo,  defcribe  almoft  every 
adoption  as  having  been  made  inter  gentes,  et 
more  gentium  ;  and  the  alliance,  which  was  its 
evident  confequence,  carried  upon  the  face  of 
it,  the  ftri&eft  friendfliip. 

There  were  indeed  feveral  other  modes, 
exclufive  of  the  delivery  of  arms,  by  which 

\u)  Cafliodor.  L.  4.  Ep.  2.  8.  Ep.  9.  ap.  Du  Cange, 
p.  269. 

{w)  Jornand.  c.  57.  ap.  eund, 

the 
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the  adoption  was  made  ;  as  the  cutting  off  a 
lock  of  hair,  or  the  prefent  of  a  fhirt,  to  fhew 
that  the  father  and  fon  were  to  be  as  clofely 
united  in  friendfhip,  as  the  fhirt  was  in  effecT: 
to  the  body.  There  were  others  that  fprang 
from  a  lefs  barbarous  imagination  ;  fuch  as 
the  joining  in  prayer  and  the  holy  facra- 
ments.  (x)  But  the  chief  was  the  delivery  of 
arms  above-mentioned. 

When  this  took  place  it  was  called  adouber 
Chevalier )  and  in  confequence  of  the  affinity 
between  the  words  adouber,  and  adopter,  the 
conjecture  of  Du  Cange  feems  not  ill  found- 
ed, that  from  thefe  adoptions  it  was,  that 
Chivarly,  or  Knighthood  arofe.  (y) 

From  the  prevalency  of  the  idea  of  adop- 
tion ^  a  kind  of  relationfhip  was  thought'  to 
exift  between  all  thofe  who  had  received 
knighthood,  or  (what  is  more  agreeable  to 
the  ceremonial  alluded  to,)    who  had  been 

(x)  Id.  272.  et  infr. 

(y)  II  ne  faut  pas  douter  que  la  Chevalerie  n'ait  tire  fon 
originede  cette  efpece  d' Adoption,  qui  fe  faifoit  paries  armes, 
etde  la  ceremonie,  que  s'y  obfervoit,  ou  Ton  revetoitd'arrnes 
pour  la  guerre,  celui  qui  eftoit  adopte.  Id,  p.  270. 

armed 
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armed  a  knight  (arme  chevalier)  by  the  fame 
perfon.  The  effedts  of  this  were  more  bene- 
ficial than  may  at  firft  be  fuppofed,  and  were 
fometimes  evident  to  fenfe.  In  1320,  Philip 
of  Valois,  having  led  an  army  into  Italy  to 
the  afliftance  of  the  Guelphs,  was  oppofed, 
and  reduced  to  great  ftraights  by  Gale  as 
Visconti,  who  fupported  the  party  of  the 
Gibelins.  From  his  difficulty  however  he 
was  relieved,  folely  by  the  circumftance  of 
their  both  having  been  made  knights,  in  other 
words  having  been  adopted,  by  the  fame  per- 
fon, Charles  of  Valois  ;  in  confequence 
of  which  alone  Galeas  is  faid  to  have  pro- 
pofed  a  negotiation,  when  he  might  have 
attacked  his  antagonifl  with  very  fuperiour 
forces,  (z) 

The  refult  alfo  of  this  do&rine  was,  that 
thofe  knights  who  were  Companions  of  the 
fame  Order,  (and  thus  in  a  more  ftrid  alli- 
ance together,  than  the  mere  Eques  Aurati^ 
or  knights  batchelors ;)  could  never  fight 
againft  one  another  without  permiffion  of  the 
Sovereign,  (a)  Hence  therefore,  a  new  fource 


(z)  Sainte  Palaye,  1.  271. 

{a)  Brantome  des  duels  ap.  eund. 


for 


INFLUENCE  OF  CHIVALRY.  193 

for  the  extenfion  of  alliances,  and  the  reftric- 
tion  of  violence.  The  cuftom  is  well  known, 
under  which  particular  Sovereigns  entered 
into  a  clofer  friendfhip  together,  by  wearing 
each  other's  Orders,  (as  the  Garter,  the  Gol- 
den Fleece,  or  the  Holy  Ghoft,)  and  even  to 
this  day,  the  old  language  of  brethren^  and 
Knights  Companions^  is  preferved  among  all 
thofe  who  wear  the  fame  Order. 

At  one  time,  this  adoption  may  be  faid  to 
have  called  forth  the  true  paternal  feelings, 
when  it  faved  the  life  of  the  Marfhal  de  Gie, 
who  had  been  condemned  to  death  ;  but  was 
pardoned  by  the  king  of  France,  in  confe- 
qnencey  as  it  is  fated,  of  bis  having  conferred 
knighthood  upon  him.  {J?} 

Even  thofe  who  only  afjijled  at  the  cere- 
mony of  knighting  a  perfon,  confidered'them- 
felves  in  fome  meafure,  as  connected  with 
him  ;  and  hence,  according  to  Saint  Palaye,  a 
man  declined  entering  the  lifts  againft  another, 
becaufe  of  the  relationfhip  between  them. 
"  II  fembla   fe  xegarder  comme  parrein   de 

(b)  Brantome  des  duels  ap.  eund.   1.  272. 

Vol.  II.  O  "  Lan~ 


I94  INFLUENCE  OF  CHIVALRY, 

"  Lancelot,  &  ne  vouloit  point  combattre  fof* 
"  filleul."  (c)  All  thefe  cuftoms  it  muft  be 
owned,  require  not  only  very  full  proof,  but 
the  examples  of  them  demand  a  conftant, 
repetition,  to  warrant  any  ftrong  conclufions 
as  to  their  influence.  The  tenor  however  of 
the  few  that  have  been  quoted,  are  at  leaft 
all  one  way,,  and  if  any  effect  arofe  from 
them  at  all,  that  effect  muft  have  evidently- 
been  to  the  advantage  of  civilization. 

It  was  obferved  above,  that  princes,  and 
men  of  differerent  nations,  gave  into  this 
Cuftom ;  and  in  after  times  when  various 
other  inftittttions  had  branched  out  of  Chi- 
valry, they  fell  upon  another  mode  of  adop- 
tion,  which  has  been  preferved  ever  fince  in 
Europe. 

The  reader  is  not  to  be  told,  that  the  whole 
law  and  fcience  of  Heraldry,  took  its  rife  from 

{c)  Id.  lb.  This-  however  it  fhould  be  obferved  is  upon 
the  authority  of  a  R.omancey  which  the  laft  mentioned 
author  contends,  and  not  altogether  without  reafon,  is 
equally  entitled  to  attention,  as  authority  for  old  cuftoms, 
with  many  of  thofe  early  poems  on  which  other  hiftoricai 
flifquifitions  have  been  fo  often  founded,  • 

Chival- 
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Ciiivalry  ;  and  when  armorial  bearings 
came  to  be  univerfaly  underftood,  the  adop- 
tion was  made  by  the  communication  of  the 
fame  coat,  (d)  Inftances  of  this,  lie  fcattered 
up  and  down  the  books.  In  the  fifteenth 
century,  Ferdinand  king  of  Arragon^  adopted 
the  Count  of  Chimay^  a  Fleming,  by  giving 
him  the  firname  and  arms  of  that  kingdom. 
In  the  next,  Charles  V.  as  a  mark  of  his  clofe 
allianoe  with  the  Elector  Palatine \  accorded 
him  the  liberty  of  wearing  the  Imperial  globe 
upon  his  arms.  {/)  The  State  of  Venice, 
granted  their  arms  to  Rene  d'Argenfon ;  and 
as  a  remarkable,  and  honourable  proof  of  the 
fraternity  between  France  and  that  Republic, 
the  Ambaffador  of  the  latter,  upon  taking 
leave  of  the  Court  of  the  former,  was  always 
entitled  to  receive  knighthood  from  the  hand 
of  the  king,  ffj  a  cuftom  which  remained 
till  very  lately.  The  late  Duke  de  Richlieur 
for  having  faved  Genoa,  was  created  a  noble 
of  the  Republic,  and  received  a  grant  of  its 

{d)  Du  Cange.  Gloflarium.  voc.  Filiolatus  &  DifTert* 
22.  Sur  Joinville,  p.  275. 

(/)   Puffend.  Introd.  a  l'Hift.  Un.  3.  1 5 1. 

(f)  Amelotde  la  Houfs.  1.  370. 

O  2  arms 
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arms  to  be  worn  with  his  own  ;  (g)  and  the 
prefent  Lord  Malmjbury  experienced,  but  a 
few  years  fmce,  the  mod  honourable  proofs 
of  affe&ion  and  efteem  from  the  houfes  of 
Brandenburg  and  Orange^  in  the  permiffion 
to  quarter  their  armorial  bearings.  {ti\ 

This  cuftom  of  adoptions,  evidently  gave 
birth  to  another,  which  indeed  was  nothing 
but  a  natural  confequence  of  it ;  for  the  rela- 
tions of  father  and  fon,  would  without  much 
refinement,  produce  that  of  brothers.  The 
cuftom  I  mean,  is  that  famous  inftitution  of 
Chivalry,  known  by  the  name  of  the 
Fraternity  of  Arms. 

This  alfo,  as  has  been  well  fhewn  by  our 
guide,  Du  Carige,  is  of  Scythian  original ;  and 
was  wholly  unknown  to  the  Romans.  (/)  It 
produced  the  very  clofeft  union,  and  its  forms 
were  folemn,  fometimes  to  a  degree  of 
horror* 

(g)  Velly  336.  (h)  London  Gazette. 

(#)  Differt.  21,  Sur  Joinville,  p.  260. 

4  Various 
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Various  have  been  the  ceremonies  which 
have  attended  the  contraction  of  Alliances,  or 
Treaties  of  Peace  with  different  nations,  [k) 
Among  the  antient  Scythians^  this  was  done 
by  letting  one  another  blood,  and  drinking 
it,  mingled  together,  as  a  mark  of  the  clofe 
intimacy  they  had  fworn  to  preferve  ;  and 
this  horrid,  but  aweful  ceremony,  was  no 
doubt  eafily  adopted  upon  all  other  occafions 
of  fufficient  folemnity  to  demand  it.  It  was 
thus  that  the  particular  friendfhips  of  private 
men  were  ratified,  and  when  the  knights  of 
yery  old  times,  entered  into  an  alliance  of 
arms  together,  they  fometimes  fealed  it  by 
the  fame  fort  of  practice. 

It  chiefly  prevailed  however,  among  the 
nations  neareft  to  thofe  climates  whence  it? 
was  firft  derived  ;  or  thofe  that  from  their 
neighbourhood,  were  obliged  to  have  much 
intercourfe  with  them,  and  confequently  to 
adopt  many  of  their  cuftoms.  Thus  Baldwin, 
Earl  of  Flanders,  Emperor  gf  Conflantinople,, 
fo  low  dgwn  as  the  thirteenth  century,  re-^. 

(k)  Vide  Diflert.  Prelim,    to    the  Corps  Diplonv  by 
Amel.  de  la  Houflliye. 

Q  3  proache§ 
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proaches  the  Greeks  with  falling  in  with  it ; 
" fpurcijjimo  gentilium  rita  pro  fraterna  focie- 
"  tate  fanguinibus  alternis  ebibitis"  (/) 

When  the  French  alfo  were  reduced  to 
difficulties  in  the  Greek  Empire  ;  they  en- 
tered into  a  fraternity  of  arms  with  the  king 
of  Cuman,  and  the  knights  on  either  fide, 
after  mingling  their  blood  with  wine,  and 
drinking  together,  called  out  that  they  were 
brothers  of  the  blood.  "  Chafcun  de  leur  gens 
"  (Tun  part  et  d^  autre  ^  fe  fjjent  faigner,  et  de 
"  leur  fang,  Us  donnafjent  a  boire,  Pun  a  Pautrey 
cc  enfigne  defraterniie\  difant  quils  ejioientfreres^ 
"  et  d^unfang ;  et  anji  le  convint /aire  entre  nos 
gens  et  les  gens  d'cieluy  Roy  ;  et  meslerent  de 
leur  fang  enfemble,  avec  du  vin,  et  en  beu~ 
voient  Pun  a  P  autre  ;  et  difoient  lors,  quils 
"  ejhient  freres  d'unfang"  (/») 

Among  nations  however  that  had  advanced 
fomewhat  farther  in  the  arts  of  civilization^ 
or  that  had  begun  to  feel  the  mild  influence 
of  Chrijlianity,  more  humane  modes  of  en^ 

(/)  Di/Tert.  21.  Sur  Joinville.  260, 

(m)  Joinville  Hill,  de  Saint  Louis.  94.  Edit.  Du  Gauge, 

5  teriaS 
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teri'ng  into  thefe  alliances  were  adopted. 
Thus  in  the  fouthern  and  weftern  parts  of 
Europe,  they  contented  themfelves  with  fend- 
ing each  other  prefents  of  arms  ;  or  after  the 
manner  of  the  heroes  of  Homer,  with  ex- 
changing thofe  they  actually  wore.  They 
took  the  facrament  together,  by  which  they 
fwore  to  preferve  a  Lifting  friendfhip,  whiffiT 
was  foHietimes  ftill  farther  confirmed  by 
/wearing  on  their  arms ;  hence  after  they  had 
entered  into  the  fraternity,  they  were  called 
"Jurati  ad  arma ;  and  hence,  according  to 
jDu  Cange's  conjecture,  the  Engliih  phrafe  of 
Sworn  Brothers,  [n)  , 

Having  thus  described  the  manner  in  which 
the  alliance  was  contracted,  I  fliall  proceed 
to  a  detail  of  the  duties  which  it  enjoined  ; 
and  a  very  flight  attention  to  them  will  fufHce 
to  fhew,  how  powerfully  they  were  calculated, 
by  means  of  their  wide  diffemination,  to 
produce  amendment  in  the  law  of  nations. 
The  affociated  parties  were  bound  to  confider 
one  another  as  brothers,  with  refpecl:  to  all 
operations  of  war ;  they  were  fworu  to  render 

(/*)  Du  Cange  ut  Sup. 

0  4  mutual 
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mutual  affiftance  in  all  enterprifes ;  whether' 
of  attack  or  defence;  they  promifed  eternal 
friendfliip  ;  they  profefled  to  have  but  one 
intereft  ;  they  could  have  but  the  fame  friends 
and  enemies ;  they  wore  the  fame  arms  and 
livery  in  battle,  in  order  that  their  danger, 
and  their  fame  might  be  blended  together  ;(o) 
aifd  the  acquifitions  which  they  made,  were 
always  fhared  equally  between  them.  Every 
thing  fhort  of  loyalty  to  their  Sovereign,  was 
to  yield  to  their  mutual  duties ;  even  the 
more  facred  flame  of  devotion,  with  which  a 
knight,  as  is  well  known,  was  fired  when 
called  upon  by  the  gentle  fex,  was  fuppofed 
to  be  fubfervient  to  his  duty  towards  his 
Brother  in  Arms,  and  love  itfelf  was  thus 
forced  to  give  way  to^ friendfliip,  (/>) 

With  refpecl:  to  foreign  States,  and  knights, 
of  different  nations,  it  was  with  the  Frater- 
nities of  Arms,  as  with  the  Adoptions  ;  they 
were  contracted  all  over  the  world,  and  fome- 

(0)  Id.  lb.  &  Sainte  Palaye.  1.  224. 

(p)  Une  Demoifelle  ayant  en  vain  reclame  la  protection 
d'uh  Chevalier^  celui  ci  fe  di  (culpa  en  allegueant  la  necefc 
fite  dans  laquelle  il  s'etoit  trouve  pour  lors,  de  voler  au 

fccours  de  fon  frere  d'armes.     Mem.  Sur  la  Cheval.  I.  217 

« 

times 
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times  when  the  parties  had  not  even  feen  one 
another  ;  as  was  the  cafe  with  the  king  of  Ar~ 
ragon,  and  Philip,  the  good  Duke  of  Bur-* 
gundy ^  in  1458.  (g)  Kings,  and  other  Sove- 
reigns, and  even  whole  States,  entered  into 
them  ;  and  by  drawing  them  thus  clofely  into 
the  bonds  of  intereft  and  affection,  founded 
upon  the  very  point  of  honour  ;  they  muft 
have  contributed  powerfully  to  polifh  the 
rugged  manners,  and  foften  the  barbarity 
which  had  fo  long  prevailed. 

They  vifibly  interfered  with  many  political 
engagements.  Henry  de  cTra?ifiamare^  King 
of  Cajlile,  requeuing  the  loan  of  a  confiderable 
fum  of  money  from  the  Duke  of  Bourbon^ 
was  refufed  upon  the  fole  ground  of  his  being 
the  enemy  of  Bouciaut^  the  Duke's  Brother 
in  Arms,  (r)  Poffibly,  the  Duke  of  Bourbon 
might  have  been  influenced  by  other  con- 
siderations, and  only  fell  upon  this  as  an 
excufe.  From  that  very  circumftance  how- 
ever, the  Institution  was  of  confequence,  in 
thus  furnifhing  him  with  reafons  for  refuial, 


(?)  ManftreJet  ad  an.  1458, 
(r)   St.  Pal.  1.  230. 
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legitimate   according  to  the    practice  of  gaft 
tions, 

Thefe  alliances  however  as  has  been  ob- 
ferved,  did  not  interfere  with  the  duties 
which  the  knights  owed  to  their  Sovereigns. 
When  ever  therefore  two  Brothers  in  Arms, 
were  of  different  nations,  and  war  broke  out 
between  them,  the  alliance  was  ipfo  fatfo  at 
an  end.  (j)  Neverthelefs  it  can  hardly  be 
fuppofed,  that  its  effects  {hould  immediately 
ceafe.  Men  who  had  probably  long  con- 
tinued in  the  clofeft  bonds  of  intimacy;  had 
ihared  the  fame  dangers  ;  and  often,  poflibly, 
tefcued  one  another  from  death  ;  could  not 
be  expedited  to  meet  in  battle  with  the  fame 
peribna!  enmity,  with  which  other  warriours 
often  engaged.  In  fuch  a  cafe,  though  bound 
to  molefl  one  another  in  the  courfe  of  a  fu- 
periour  duty ;  they  would  naturally  endea~ 
vour  to  foften  the  rigours  they  were  obliged 
to  inflict,  and  would  certainly  never  extent} 
them  beyqnd  abfolute  neceffity. 

In  the  life  of  Du  Gu  esc  el  in  byMenard,(*) 
there   is  an  account  of  the  feparation  of  that 

(s)  Sainte  Palaye.  I.  239, 

(t)  Sec  p..  *& 

general, 
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general,  and  Hugh  de  Calverly,  his  Brother 
in  Arms,  upon  the  breaking  out  of  the  Spanifh 
war.  Calverly,  being  an  Englifhman,  tells 
Du  Guefeelin,  as  a  thing  of  courfe,  that  he 
m-uft  part  from  the  alliance,  but  fpeaks  in  the 
moil  friendly  terms  of  their  long  com- 
panionfhip.  Bertrand  waves  the  fettlement 
of  their  accounts,  which  he  had  propofed ; 
tells  him  that  it  was  right  he  mould  follow 
his  mailer  ;  and  ends  this  laft  of  their  amica- 
ble interviews  with  a  kifs.  "  Moult  piteufe," 
adds  the  author,  "  fut  la  departie."  Such 
men  could  never  afterwards  have  met  one 
another  in  battle,  with  more  enmity  than  the 
mere  letter  of  their  duty  required  of  them ; 
and  thus  plainly,  did  this  curious  and  bene- 
ficial inftitution  tend  to  bring  the  maxims  of 
Europe  to  a  level  with  the  particular  Reli- 
ligion  and  Syftem  of  Morality  purfued  by  its 
nations.  Thus  alfo  did  they  come  to  the  -par- 
ticular and  humane  application  of  that  general 
definition  of  the  Law  which  we  adopted  in  a 
former  chapter,  namely,  that  they  enjoin  us  to 
do  one  another  as  much  good  in  peace,  and 
as  little  harm  as  poffible,  in  war,  coniiftenj; 
with  our  mutual  interefts.  (u) 

(u)  See  Chap.  II.  p. 

We 


204  INFLUENCE  OF  CHIVALRY, 

We  have  an  example  of  this  at  the  fiege 
of  Soiflbns  in  1414.  When  Burnonville,  the 
commander  of  the  place,  was  ordered  to  death 
by  the  French  General ;  numbers  of  the  lat- 
ter s  officers  interceded  for  his  pardon,  and 
offered  large  fums  for  him  by  way  of  ranfom. 
And  this  they  did,  fays  an  old  author,  from 
efteem  for  his  valour,  and  from  the  remem- 
brance of  the  many  campaigns  they  had  made 
together  in  Lombardy  and  in  France,  o.u  Us 
avoient  ete  amisy  atjreres  d'armes.  (w) 

When  Du  Guefcelin  alfo,  fo  often  men- 
tioned, was  leaving  Bourdeaux  in  order  to 
raife  his  ranfom,  he  was  offered  thirty  thour 
fend  Iivres  towards  it  by  his  friend  Hugh  de 
Oalverley,  who  happened  to  be  on  the  fpot. 
Calverley  refted  it  upon  the  unfettled  account 
which  he  faid  was  between  them  for  plunder 
and  prifoners,  in  which  he  had  remained  his, 
debtor,  (x) 

'   There  was  another  point  of  Chivalry ',  which 


(w)  Chron.  de  St.  Dennis  ap  St.  Palaye,  I.  278. 
(*)   ViedeB.de  duGuefc.  131. 

muft 
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muft     have     alfo    tended    much    to    intro- 
duce perfonal  friendfliips  between  the  war- 
riours  of  the  times.     As  the   knights  were 
perpetually  pafling  from  one  country  to  ano- 
ther,   in    fearch    of    objects    worthy     their 
prowefs,  and  which  might  give  them  oppor- 
tunity to  fulfil  their  oaths  ;  they  were  natu- 
rally thrown  more  into  an  intercourfe  with 
other  nations  than  they  had  ever  been  before* 
By  thefe   means,    they   acquired    a    mutual 
efteem  for  one  another  ;  their  prejudices  were 
by  degrees  foftened  down  ;  and  the  perfonal 
ferocity  with  which  their  anceftors  had  ge- 
nerally plunged  into  battle,    was   infenfibly 
worn  away.      Exclufive  of  this,  by  being  in 
a  foreign  land,    and  often  in  the   midft  of 
danger  and   diftrefs,    they   were    frequently 
under    the    greateft    obligations    to    perfons 
whom,  but  for  this,  they  poffibly  might  have 
been  taught  to  hate.     It  indeed  had   a  plain 
effect  upon  the  very  terms  and  inftitutions  of 
Chivalry;    and   whenever   thefe    military 
wanderers  had  received  marks  of  hofpitality 
or  other  kindnefs  in  diftrefs,  they  fwore  eter- 
nal friendmip  to  their  benefactors,  profefled 
themfelves  to  become  their  grateful  knights, 

and 
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and  accordingly  were  exprefsly  called  Cbeva* 
Hers  de  Reconito!fana\  (y) 

Hitherto  we  have  confidered  the  influence 
of  Chivalry ',  merely  as  it  concerned  the  con- 
duct of  individuals  ;  we  have  ftill  to  examine 
it,  as  it  affected  the  general  operations  of 
States,  when  they  were  called  into  action 
againft  one  another.  In  this,  the  moft  obvious 
feature  is  the  care  and  regularity  with  which 
they  warned  one  another  of  their  intention 
to  put  on  the  character  of  Enemy.  The  old 
Roman  punctilio  in  this  refpect,  which  had 
been  totally  overlooked  among  the  Scythian 
nations,  whofe  indifcriminate  paffion  for 
(laughter  deemed  it  unneceflary ;  revived 
with  augmented  vigour,  during  the  growth  of 
Chivalry.  It  was  beneath  the  honourable  en- 
mity of  a  Knight,  who  was  ever  fcrupuloufly 
ruminating  upon  what  was  expected  of  his 
character,  to  invade  an  enemy  unawares  ;  he 
fcorned  to  take  advantage  of  him,  even  in 
the  heat  of  combat ;  much  lefs  could  he  de- 
liberately make  an  attack  which  all  the  rules 
cf  courtefy  would  have  forbidden.     When. 

(jy)  Megi.  fur  IaChev.  I.  235. 

driven 
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driven  therefore  to  open  war,  it  was  a  neccf- 
fary  confequence  to  inform  his  enemy  of  it, 
and  the  intention  was  denounced  in  the  moft 
■folcmft  manner  by  an  officer  whole  function 
was  generally  conlidered  as  facred  and  in- 
violable. Hence  arofe  the  modern  Dedara- 
thn  of  War  by  Heralds  and  Pourfitivants  ;  a. 
ceremony  which,  it  mult  be  owned,  foemed 
originally  to  fpring  from  magnanimity  alone, 
without  any  more  refined  views  of  fiijl  Ac- 
maizding  reparation,  or  the  neceffity  of  aullio- 
rifing  legitimate  wan  But  whatever  was  the 
motive,  the  effect  was  the  fame;  and  the 
world  made  no  fmall  flight  from  that  abyfs 
of  diforder,  which  had  fpread  over  it  during 
the  earlier  ages,  in  introducing  this  neceffity 
for  a  declaration  of  war,  before  hoftilities  had 
commenced. 

We  have  a  full  example  of  this,  in  the  war 
between  Edward  III.  and  Philip  of  Valois, 
The  celebrated  Walter  Manny,  in  the  true 
fpirit  of  Chivalry,  had  fworn  to  the  ladies 
that  he  would  be  the  firft  to  enter  France  and 
take  a  town. 

0^4 
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The  fame  fpirit  however,  forbade  him  to 
ftir  a  ftep,  till  the  numerous  negotiations  that 
were  pending  were  determined  ;  and  a  de- 
claration in  fornix  being  at  laft  fent  by  the 
Bifhop  of  Lincoln,  he  waited,  fays  Froiffart, 
till  he  knew,  or  at  leaft  guefled,  that  it  had 
been  publifhed,  and  not  till  then,  broke  in  at 
the  head  of  forty  lances,  (z) 

Thefe  declarations  were  made  in  various 
ways  ;  for  the  moft  part  by  J^Leralds^  and 
fometimes  by  letter* 

The  declaration  of  Charles  V.  againft 
Edward  HI.  is  minutely  defcribed  by  Froif- 
fart. It  was  done  by  a  letter^  the  bearer  of 
which  was  only  a  fervant  \  who  upon  coming 
into  the  prefence  of  the  king,  fell  upon  his^ 
knee,  and  intreated  him  to  read  the  contents 
of  his  packet,  which,  as  he  obferved,  he 
neither  did,  nor  ought  to  know. 

The  king  was  furprifed  at  the  mefTage,  and 
more  at  the  letter  being  borne  by  a  common 
fervant ;  he  mewed  it  to  his  Council ;  they  ex- 

(z),  FroiiTartj  v.  I*  ch.  $£« 

amined 
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amined  every  part  of  it,  turned  it  on  every 
fide,  and  at  length,  upon  obferving  the  Sealsf 
pronounced  it  genuine,  and  gave  orders  ac- 
cordingly for  the  war.  [a) 

In  the  declaration  of  Edward  IV.  againft 
Lewis  XL  we  find  the  very  effence  of  regu- 
larity. It  was  written,  fays  Commines,  in 
fine  language  and  ftyle ;  and  fent  by  Garter 
King  at  Arms.  It  required  him  in  exprefs 
terms,  to  deliver  up  the  kingdom  of  France  to 
him  as  his  right,  in  order  that  he  might  rejlore 
to  the  Church,  the  Nobles,  and  the  People,  their 
antient  liberty.  In  the  cafe  of  refufal,  he  pro- 
tefted  that  all  the  evils  of  the  war  would  fall 
upon  the  head  of  Lewis. 

The  King  received  the  Herald  well ;  and 
difmiffed  him  with  a  prefent  of  three  hun- 
dred crowns,  and  thirty  yards  of  crimfon, 
velvet,  (b) 

In  the  twelfth  chapter,  we  faw  the  extent 
and  prevalency  of  private  wars   under   the 

(a)  FroifTart,  I.  ch.  252. 

(b)  Commines,  L.  4.  Ch.  5. 

Vol.  II.  P  Feudal 
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Feudal  Syjleni,  and  thefe  although  carried  on 
by  mere  fubjects,  were  however  conduced 
with  all  the  formalities  that  attended  the 
more  important  quarrels  of  nations.  The 
neceflity  and  form  of  the  declaration  were 
points,  as  it  was  obferved,  univerfally  laid 
down  ;  and  as  the  practice  of  private  war, 
Was  one  of  the  earlieft  and  moft  univerfal  in 
Europe,  and  the  ufe  of  Heralds,  and  thefe 
folemn  declarations,  was  at  its  height,  as  a 
fcience,  fome  time  after  the  commencement 
of  the  period  before  us,  it  is  not  improbable 
that  this  general  practice  of  independent  na- 
tions, arofe  out  of  cuftoms  firft  adopted  by 
inferiour  vaflals.  (c)  The  feventeenth  chap- 
ter of  the  Golden  Bull,  which  regulates 
the  manner  of  commencing  war  among 
the  German  princes,  (d)  contains  fuch  excel- 
lent principles  that  the  moft  civilized  States 
might  derive  improvement  from  their  infpec- 
tion. 


"  Eos,  fays  the  law,  qui  de  cxtero  adver- 
fus  aliquos,  juftam  diffidationis  caufam  fe 
habere  fingentes,  ipfos  in  locis  ubi  domici- 
le) See-Chap.  XII.  (d)  Anno.  1356. 

"  lia 
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**  Ha  non  obtinent,  Out  ea  communiter  non  in 
"  habitant^  intempejiive  diffidant ;  declaramus 
"  damna  quaecumque  per  incendia,  fpolia, 
"  vel  rapinas  diffidatis  ipfis,  cum  honore  fuo 
"  inferre  non  pqffe. 

II.  "  Et  quia  patrocinari  non  debent  alicui 
"fraus  et  dolus,  praefenti  conftitutione  in 
"  perpetuum  valitura  fancimus,  diffidationis 
"  hujufmodi  quibus  cumque  dominis  aut  per- 
M  fonis,  cum  quibus  aliqui  fuerunt  in  focie- 
"  tate,  familiaritate,  vel  honefta  quavis  ami- 
"  citia  converfati,  fie  facias  vel  Jiendas  in  pof- 
"  terum  non  valere ;  nee  licere  praetextu  dif- 
"  fidationis  hujufmodi  cujuflibet  quempiam 
44  invadi  per  incendia,  fpolia,  vel  rapinas,  nifi 
<4  diffidationis  per  tres  dies  nat urates  ipji  diffi- 
"  dando  perfonaliter,  vel  in  loco  quo  habitare 
"  confuevit,  publice  fuerit  intimata  \  poflitque 
"  de  intimatione  hujufmodi,  per  tejles  idoneas 
"  fieri  plena  fides.  Quifquis  fecus  quempiam 
"  diffidare  vel  invadere  modo  praemiflb  prae- 
"  fumpferit,  infamiam  eo  ipfo  incurrat,  ac  Ji 
"  nulla  diffidatio  facia  ejjet.  {e) 

(e)  See  the  Golden  Bull,  Cap.  xvii,  de  Diffidationibus. 
ap.  Du  Mont. 

P  2  But 
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But  of  all  the  cuftoms  of  war,  which  drew 
their  origin  from  the  fpirit  of  Chivalry •,  no 
one  is  more  remarkable  than  that  noble  con- 
fidence in  c.ne  another  difplayed  by  enemies, 
in  agreeing  to  meet  regularly  in  battle  at  a 
particular  time  and  place,  fubject  to  particular 
conditions. 

The  fame  magnanimity  which  deemed  it 
neceffary  to  wain  an  enemy  by  a  regular 
declaration  againft  him,  went  fo  far,  after 
hoftiiities  had  commenced,  as  to  tell  him  the 
precife  hour^  and  the  v try  fpoty  of  the  intended 
attack.  Sometimes  alfo  the  Chiefs  would  fly 
out  of  the  ranks  to  meet  one  another.  They 
were  generally  known  by  their  arms,  or  they 
themfelves,  before  the  fhock,  difcovered  to 
each  other,  their  names  and  reputations  for 
feats  of  Chivalry^  in  language  and  manner 
refembling  the  heroes  of  Homer.  At  the 
battle  of  the  bridge  of  Luflac,  the  celebrated 
Chandos,  while  in  the  ad  of  attacking 
them,  accofted  St.  Julian  and  Carlonnet^  the 
French  leaders,  in  the  following  terms  :  "  It 
<c  is  now  a  year  and  a  half  fince  I  have  fought 
"you,  and  God  be  thanked  you  are  now 
"  before  me  ;  we  will  now  fee  who  is 
4  "  ftrongeft 
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"  ftrongeft  in  this  Country,  you,  or  I ;  my 
"  name  is  John  Chandos  ;  I  have  heard  of 
"  your  great  feats  in  arms,  and  you  have  here 
"  an  opportunity  to  prove  your  reputa-* 
"  tion."  (/) 

Amid  the  numerous  battles  and  fieges 
which  every  day  took  place,  during  the  fame 
war  of  Edward  III.  againft  France;  we  have 
frequent  occafion  to  obferve  this  great  regu- 
larity :  In  1339,  the  armies  of  that  prince, 
and  Philip,  drawing  near  to  one  another  in 
Picardy  ;  there  went,  fays  the  hiftorian,  on 
the  Wednefday,  a  herald  to  the  French  camp, 
to  tell  the  king  that  Edward  of  England 
had  halted  in  the  field,  and  fent  to  demand 
battle  with  him,  power  againft  power.  King 
Philip  willingly  accepted  the  challenge,  fixed 
upon  the  Friday  following  for  the  combat, 
and  the  herald  returned  to  the  Englifh  camp 
well  furnifhed  with  beautiful  mantles,  of  fur, 
which  had  been  given  him  by  the  king  of 
France  and  his  lords,  (g)  The  fame  cere- 
monies were  pra&ifed,  near  a  century  after- 

(/)  FroifT.  v.  1.  ch.  276. 
(^g)  FroilT.  v.  I.  eh.  41. 

P  3  wards, 
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wards,  previous  to  the  battle  of  Agincourk 
Heralds  had,  come  frequently  to  the  king  of 
England  with  offers  of  battle  from  the  French. 
Henry  contented  himfelf  at  firft,  with  fay- 
ing that  he  would  not  avoid  the  combat. 
On  the  22d  of  Oftober  however,  1415, 
another  challenge  being  fent,  he  accepted  it, 
and  made  a  prefent  to  Montjoy  St.  Denis,  (h) 
who  brought  it,  of  a  robe  worth  two  hun- 
dred crowns.  (/)  The  fame  practice  occurred 
again,  previous  to  the  battle  of  Verneuil,  won 
by  the  Duke  of  Bedford  in  1424,  {k)  and  the 
famous  battle  of  Flodden  Field  was  fought 
by  a  like  appointment.  Previous  to  this  laft, 
the  Ear/  of  Surry  ^  fays  Speedy  fent  Rouge 
Croffe  to  king  James,  with  proffer  of  battle, 
to  be  done  upon  Friday  the  month  of  Septem- 
ber, (15 13).  The  herald  alio  bore  a  meffage 
from  the  Lord  Admiral,  that  he  was  come  in 
per/on  to  juftify  his  aft  againft  Andrew  Bar-r 
ton,  and  would  abide  the  laft  drop  of  his 
blood  in  the  vant  guard  of  the  field.  (/)    This 

(b)  The  principal  Herald  among  the  French,  anfwer-* 
ing  to  our  Garter  King  at  Arms, 

(/)  Villaret.  3.  170. 

(k)  Monftrelet. 

(/)   Speed.  767, 

J  Andrew 
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Andrew  Barton  had  been  a  famous  pirate,  and 
while  the  two  nations  were  at  peace,  had 
been  attacked,  and  flain,  in  a  private  expedi- 
tion of  the  Admiral,  then  only  Sir  Thomas 
Howard,  which  had  been  much  refented  by- 
James  ;  and  we  have  here  a  frefh  inftance  of 
the  manner  in  which  the  differences  of  Indi- 
viduals entered  into  and  coalefced  with  pub- 
lic national  quarrels. 

There  are  various  other  examples  of  the 
practice  we  are  recording,  which  as  it  has 
been  fufficiently  illuftrated,  it  would  be  un- 
neceffary  to  mention  farther,  (m)  But  we 
cannot  quit  the  point  without  taking  notice 
of  a  cafe  particularly  evincive  of  this  fpirit, 
in  the  celebrated  letter  of  Henry  de  Tranjla- 
mare,  to  the  Black  Prince,  in  1367,  when  the 
latter  was  about  to  enter  his  kingdom  in  order 
to  reftore  Peter  the  Cruel.  "  We  wonder," 
fays  the  Caftilian,  "  at  the  reafon  which  can 
"  induce  a  prince  of  your  power,  to  invade 
"  the  poor  territory  which  God  has  given  us, 
"  but  as  we  know  you  poflefs  the  favour  and 

(«z_)  See  however  Monftrelet.  v.  2.  ad  ann.  144 1.  when 
the  Duke  of  York  challenged  Charles  VII.  to  a  pitched 
battle,  on  the  banks  of  the  Oife, 

P  4  "  fortune 
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•■  fortune  of  arms,  more  than  any  other 
*•  prince  of  your  time,  and  that  you  therefore 
ardently  feek  the  combat ;  we  requeft  you 
to  point  out  by  what  pafs  you  mean  to  enter 
our  country,  and  we  will  meet  you  there 
*'  and  give  you  battle.  («)" 

Thefe  challenges  between  whole  armies, 
which  ended  generally  in  what  are  called 
f  itched  battles,  arofe  I  think  evidently  from 
that  fpirit  of  the  times,  which  induced  men 
to  feek  perfonal  combats  or  duels,  one  againft 
the  other.  The  wide  prevalency  of  the  cuf- 
tom  of  Duelling  among  our  anceftors,  in  judi- 
cial, as  well  as  military  matters,  is  too  well 
known  to  be  difcuffed  ;  and  this  cuftom 
transfufed  itfelf  eafily  into  the  quarrels  of  na- 
tions. Kings,  and  Generals,  were  not  un- 
frequently  the  moft  diftinguifhed  knights  of 
their  time  ;  and  when  they  met  at  the  head 
of  armies,  they  were  often  more  willing  to, 
fhew  their  perfonal  prowefs  in  the  lifts,  than 
their  powers  of  generalfhip,  in  combining 
and  managing  the  force  of  their  troops.  It 
was  befides  cuftomary  in  thofe  times,  for  the 

(n)  FroifT.  v.  i.  ch.  237. 

perfonal 
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perfonal  quarrels  of  thefe  high  characters,  to 
be  the  fole  or  chief  quarrel  of  the  nations 
they  commanded  ;  and  from  both  thefe  caufes 
arofe  the  cuftom  of  challenges  to  fingle  com- 
bat, between  the  leaders  of  armies,  fo  uni- 
yerfal  in  the  practice  of  the  earlier  nations. 
Illuftrious  inftances  of  this,  are  prominent  in 
the  hiftory  of  the  world.  One  of  them,  in 
the  eleventh  century,  occurs  in  the  challenge 
of  the  Emperor  Henry  IV.  to  the  Duke  of 
Swabia,  upon  a  report,  fpread  by  the  latter, 
that  he  meant  to  affaffinate  him ;  (0)  and  in 
the  twelfth,  it  is  faid  that  Philip  Auguftus 
offered  to  fettle  his  differences  with  Richard  I. 
by  a  combat  of  five  on  a  fide  ;  a  challenge 
which  Richard  accepted,  provided  the  two 
kings  Jhoidd  be  of  the  number,  (p) 

When  Edward  III,  challenged  the  realm 
of  France  from  Philip  of  Valois  ;  in 
order,  as  he  faid,  to  fpare  the  effufion  of 
Chriftian  blood,  and  the  evils,  which  they 
were  bound  as  much  as  pofuble  to  prevent, 
from  falling  on  their  kingdoms ;  he  propofed 
by  a  Herald  to  terminate  the  difference,  either 
by  due/)  or  by  a  combat  of  one   hundred  on 

(0)  HeifT.  1.  73.  (/>)  Diceto.  676.  50. 

each 
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each  fide.  He  addrefled  the  cartel  fimply  to 
Philip  of  Valois,  without  the  addition  of  his 
title  of  king  of  France  ;  which  made  him  re- 
turn, that  he  was  not  bound  by  law  to  take 
any  notice  of  fuch  fort  of  addrefs  ;  neverthe- 
lefs,  if  Edward  would  fake  the  kingdom  of 
"England  againfl  that  of  France  he  would  enter 
the  lifts,  (q)  A  fimilar  conduct  was  obferved 
by  Henry  V.  fome  little  time  before  the 
battle  of  Agincourt,  who  challenged  Charles 
VII.  to  battle,  the  kingdon  to  depend  upon  the 
if  he  of  the  contef.  (r) 

The  ufurpation  of  the  father  of  this  laft 
king,  produced  a  challenge,  and  a  regular 
declaration  of  war  from  two  private  nohle- 
men,  friends  of  Richard  II.  who  in  the  very 
fpirit  of  knighthood,  flood  forth  as  his  cham- 
pions on  this  occafion.  The  firft  was  from 
the  Duke  of  Orleans,  who  reproached  him 
with  the  death  of  the  king  of  England,  and 
bade  him  fix  upon  any  place  between  Bour- 
deaux  and  Angouleme,  there  to  combat  wkh 
a  hundred  knights  of  a  fide.  Henry  anfwered 
by  giving  him  the   lie  direct.     "  By  the 


(2)  Tho.  Walfing.  149. 

(r)  Speed,  642.  Rymer,  19.313. 
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"  honour  of  God,  of  our  Lady,  and  St. 
"  George,"  faid  he,  "  you  lie  falfely  and  foully, 
"  when  you  fay  we  have  had  no  pity  upon 
"  our  late  Sovereign."  (s)  The  declaration  of 
war,  was  from  the  Count  of  Saint  Pol,  and 
was  conceived  in  language  the  raoft  regular 
and  precife.  He  accufes  him  in  direct  terms, 
of  the  murder  of  Richard,  which  (the  king 
being  his  friend  and  Brother  in  law)  he  fays, 
"  he  fhoujd  think  himfelf  worthy  of  the  in* 
"  dignation  of  the  Deity,  and  of  all  honour- 
u  able  perfons,  if  he  did  not  revenge."  Where- 
fore, he  continues,  "  par  ces  prefentes,  vous 
fais  a  /avoir ,  quen  toutes  maniers  que  je  pou- 
vay,  je  vous  nuiray,  et  tous  les  dommages, 
tant  par  moi,  comme  par  mes  parents,  tous  les 
u  hommes  et  fujets,  je  vousferay  ;  foit  en  terre, 
*c  ou  en  mere.  (/)" 

But  the  mod  celebrated  example  of  this 
kind,  appears  in  the  courfe  of  the  quarrel  for 
Sicily,  between  Peter  of  Arragon,  and  Charles 
ofAnjou,  in  1283.  The  unfortunate  Con- 
H  add  in,  whofe  ftory  has  already  been 
touced  upon  under  another  head,  {u)   when 

(;)  Villaret,  2410.  (t)  Monftrelet,  v.  1.  ch.  13. 

(«)  Chap.  IX, 

he 
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he  afcended  the  fcaffold  at  Naples,  threw  his 
glove  among  the  people,  and  begged  that 
whoever  got  poffeffiou  of  it,  might  carry  it 
to  his  Coufm  the  prince  of  Arragon.  The 
laws  of  Chivalry,  which  were  thofe  of  the 
times,  gave  much  confequence  to  this  aclion, 
unimportant  as  it  would  appear  in  modern 
days ;  to  throw  down  and  take  up  a  glove 
or  gauntlet,  being  confidered  as  nothing  left 
than  an  offer,  and  acceptance  ;  and  the  flen- 
der  title  of  Peter,  received  no  fmall  fupport 
from  it.  (v)  A  fierce  war  broke  out  between 
the  rivals  ;  in  the  courfe  of  which,  the  Arra-? 
gonian  being  driven  into  great  ftraits,  with 
his  whole  army,  fent  a  challenge  to  Charles, 
to  end  their  difference  by  a  combat  of  an 
hundred  on  each  fide.  The  fpirited  Ange- 
vin, though  at  that  time  fixty-three  years  of 
age,  {w)  made  no  fcruple  to  accept  the  pro- 
pofal ;  all  general  hoftilities  were  immediately 
iufpended ;  and  commiffioners  were  appointed 
to  draw  up  the  conditions,  by  which  it  was 
agreed  that  the  vanquished,  or  he  who  failed 
to  come  to  the  field,  fhould  be  efteemed  per- 
jured i  falfe  \    unfaithful ;    a  traitor ;  eternally 

(b)  Giannone.  19.  2.  (w)  Burigny,  2.  210. 

infamous,  j 
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infamous -;  unworthy  the  name  and  honour  of  a 
king  ;  and  incapable  of  all  dignity,  (x)  The 
king  of  England,  Edward  I.  was  requefted 
on  this  occafion  to  be  judge  of  the  lifts, 
which  he  perfonally  declined  ;  he  however 
affigned  to  them  a  field  of  combat  in  the  plain, 
of  Bourdeaux,  a  neutral  territory,  and  his 
Senefchal  was  fent  to  hold  the  Court  in  his 
name.  It  was  in  vain  that  the  Pope  interpofed 
in  this  affair,  by  mewing  Charles  that  the 
propofal  of  the  king  of  Arragon  had  been 
merely  to  gain  time  ;  by  excommunicating 
the  latter  prince  ;  and  threatening  even  him- 
felf  with  the  fame  fate  if  he  proceeded  :  The 
honour  of  Charles  was  pledged,  and  he  would 
for  ever  have  been  a  ftain  to  Chivalry  had 
he  declined  a  challenge  which  he  had  once 
accepted.  He  therefore  appointed  his  fon, 
regent  of  his  kingdom  ;  provided  his  army 
with  proper  generals  ;  and  repaired  to  Bour- 
deaux with  his  hundred  knights. 

The  event  of  this  remarkable  affair  is  not 
without  curiofity,  and  has  given  occafion  for 
much  difpute  between  the  Spanifh  and  French 

(#)  Rymer,  2.  227.  228.  229, 

hit 
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hiftorians.  It  is  agreed  on  all  fides  however, 
that  the  king  of  Arragon  repaired  alfo  to 
Bourdeaux,  and  appeared  before  the  Senefchal 
(fome  fay  in  the  difguife  of  a  fimple  Efquire) 
the  evening  previous  to  the  day  of  combat. 
He  here  declared  that  he  had  certain  autho- 
rity, for  fuppofing  the  king  of  France,  the 
nephew  of  Charles,  (who  it  is  alfo  agreed 
had  approached  the  Englifh  frontiers  well  at- 
tended,) meant  to  furprife  him  ;  that  he  there- 
fore could  not  go  into  battle  in  proper  fecu- 
rity,  and  he  thought  it  right  to  retire  from 
fo  hoftile  a  neighbourhood,  leaving  in  the 
hands  of  the  Senefchal,  his  cafque,  his  fword, 
and  his  lance,  as  marks  of  his  appearance. 
The  matter  here  ended,  and  both  kings  filled 
the  world  with  manifeftoes :  thofe  of  the 
Spaniard,  directed  againft  the  king  of  France  ; 
thofe  of  Charles,  reproaching  his  antagonift 
with  cowardice  and  perfidy,  (y) 

In  the  courfe  of  the  fame  quarrel,  about  a 
hundred  and  fifty  years  afterwards,  another 
challenge  -enfued  between  the  heads  of  thefe 

( y)  For  the  challenges  and  articles  of  combat  in  this 
affair,  fee  Rymer,  ibid,  for  other  particulars  Nangis.  Con- 
tin,  of  Joinville.  an.  1283.  Velly,  3.  398.  etinfh 

rival 
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rival  houfes  ;  and  though  differently  related 
by  the  writers  of  the  two  parties,  there  is  a 
confiderable  proof  of  regularity  in  both.  One 
account  ftates,  that  Rene  duke  of  Anjou,  the 
pretender  to  the  crown,  challenged  Alphonfo 
king  of  Arragon  to  fingle  combat,  which  was 
at  firft  refufed  becaufe  their  ranks  were  not 
equal,  but  was  afterwards  accepted.  The 
meeting  however  was  prevented  by  the  nobles 
of  Rene\  on  the  plea  that  their  interejis  being 
concerned^  he  had  no  right  to  engage  without 
their  confent. 

According  to  the  other  relation,  the  chal- 
lenge was  not  to  Jingle  combat \  but  to  a  general 
battle.  Alphonfo  accepted  it,  infifted  that  the 
challenged  had  the  privilege  of  appointing  time 
and  place,  and  fixed  upon  the  plain  of  Nola, 
where  he  waited  for  Rene  eight  days.  On 
the  other  hand,  Rene  claimed  the  right  to  ap- 
point time  and  place  as  being  the  challenger , 
and  fent  to  tell  Alphonfo  that  he  would  attack 
him  in  his  camp.  The  affair  went  off  upon 
this  poirt ;  but  however  it  might  have  been 
determined,  the  difpute  itfelf  difcovers  a  great 
advance  in  the  laws  of  war. 


As 
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As  thefe  combats  moll  probably  took  their 
rife  from  the  practice  of  duelling  in  judicial 
matters,  it   is  not  unwarrantable  to   imagine 
that  they  partook  in  a  great  meafure  of  the 
ceremonial  obferved  in  the  latter.     The  fol- 
lowing oath,  adminiftered  by  the  Wardens  of 
the  lifts,  is  a  curious  part  of  it,  and  well  de- 
fcribes  the  diftruft,    and  fuperftition  of  our 
anceftors.     "  A  de  B.  ye  fhall  lay  your  hand 
"  ayen  on  the  holy  gofpels,  and  fwere,  that 
<c  ye  fhall  have  no  moo  wepnes,  or  poyrits, 
"  but  tho  that  been  afligned  you  by  the  con- 
"  liable  and  marefchall ;  that  is  to  wite,  gleyve^ 
"  I°ng  fwerd)  Jhort  fwerd^  and  dagger  ;    Nor 
4C  no  knyfe,  fmall  ne  grete,  ne  none  engine, 
4<  ne  none  othir  inftrument  with  poynt.    Nor 
"  ftone  of  vertue,  nor  hearbe  of  vertue,  nor 
"  charme,  nor  experement,    nor  none   othir 
"  enchauntment  by  you,  nor  for  you,  whereby 
"  ye  truft  the   better  to  overcome  C.  de  D. 
"  your  adverfarie  that  fhall  come  ayens   you 
"  within  thefe  lifts  in  his  defence."  (z) 

In  general,  the  reward   of  the  Victor  in 
thefe  combats,  was  fomething  fubftantial  and 

(st)  Dugdale  Orig.  Jud.  p.  82.     See  alfo  other  curious 
particulars  from  75  to  86. 

fixed 
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fixed  before  hand,  exclufive  of  the  honour 
acquired.  The  ranfom  of  the  vanquifhed,  in 
cafe  he  was  left  alive,  belonged  to  him  of 
courfe  ;  and  in  that  cafe  alfo  his  body,  as  a 
mark  of  entire  fubmiffion,  was  to  be  carried 
out  of  the  field  as  if  he  had  been  actually 
(lain,  (a) 

In  the  combat  between  Du  Guefcelin  and 
Truffel,  a  hundred  gold  florins  was  flaked  to 
be  paid  by  the  vanquifhed  as  a  treat  for  the 
perfons  who  had  charge  of  the  lifts. 

In  a  combat  of  feven  Englifh  againfl  feven 
French  knights  near  Bourdeaux,  in  1402,  it 
was  ftipulated  before  hand,  that  each  of  the 
vanquifhed  mould  pay  a  diamond  ring  to  the 
vi#or.  {A) 

In  the  challenges  above  mentioned,  we  faw 
whole  kingdoms  propofed  as  a  flake,  to  remain 

[a)  See  the  particulars  of  the  combat  between  Du 
Guefcelin  and  Thomas  of  Canterbury,  where  the  latter, 
having  his  life  given  him,  was  neverthelefs  borne  out  of 
the  lifts  as  if  he  was  dead.  Cejioit  la  coutu?ney  adds  the 
author,  d'emporter  ainfi  les  vaincus,  quand  leur  ennemy, 
leur  avoit  donne  la  vie,  quoy  qu'ils  n'eufTent  pas  ete 
bleffez.     Vie  de  B.  Du  Guefc.  35. 

(b)  Villaret32.  411. 

Vol.  II.  Q^  with 
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with  the  vi&or,  and  hence  I  think  very  prob- 
ably arofe  another  cuftom  of  Chivalry, 
which  without  doubt  has  been  the  founda- 
tion of  fome  of  our  prefent  laws  of  war.  It 
was  a  received  praftice  it  feems,  when  a  place 
that  was  befieged  was  hard  prefled,  to  offer 
to  furrender,  provided  no  army  came  to  its  re- 
lief within  a  fixed  period  ;  and  in  cafe  it  did, 
the  befiegers  were  bound  to  wait  for  it9  give 
it  battle \  and  the  place  was  to  remain  with  the 
viclor.  This  point  is  laid  down  by  M.  de 
Sainte  Palaye,  (c)  though  contrary  to  his 
ufual  praftice,  he  gives  no  examples  of  it. 
I  however  difcover  one  exaftly  in  point,  and 
there  are  a  variety  of  others  which  approach 
very  near  it. 

In  the  year  1373,  the  French  preffing  the 
fiege  of  Brefi;  the  garrifon  agreed  to   fur- 
render,  if  wit  bin  fix  weeks  an  Engli/b  army  did 
not  arrive y  firong  enough  to  meet  them  in  the 
fields  and  give  them  battle. 

The  fuccouring  army  was  alfo  bound,  not 
to  throw  any  relief  into  the  place ^  until  they  had 
a&ually  waited  the  ifiue  of  the  combat ;    and 

(c)  Mem.  fur  la  Cheval.  1.  196. 

hoftage* 
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hoftages  were  given  for  the  performance  of 
the  whole.  Within  the  time,  the  Earl  of 
Salisbury  arrived  with  a  large  fleet,  but 
few  foldiers  ;  and  the  French  General,  Du 
Guescelin,  who  lay  encamped  in  expecta- 
tion of  his  arrival,  fent  to  him  to  give  battle 
according  to  the  agreement.  The  affair  forms 
a  cafe  in  the  laws  of  the  times.  Salisbury 
remained  feven  days  within  ftrong  intrench- 
rnents,  without  fuccouring  the  town,  or  at- 
tacking the  French  ;  but  on  the  feventh,  he 
fent  to  tell  Du  Guefcelin,  that  he  muft  fight 
that  very  day,  or  the  next  he  would  throw 
in  the  promifed  fuccours.  The  Conftable  ac- 
cepted the  chalLenge,  but  Salisbury  then 
pleaded  that  his  men  were  chiefly  Sailors,  and 
that  he  wanted  Cavalry,  with  which  he  even 
required  his  enemy  to  furnifh  him  ;  at  all 
events  protefting  that  as  he  had  none,  he 
would  not  ftir  from  his  intrenchments,  which 
the  other  was  bound  to  attack  or  give  back 
the  hoftages.  Neither  the  one  nor  the  other 
was  done ;  and  great  debates  arofe  upon  this 
in  the  Englifh  camp ;  one  party  contending 
that  if  they  did  not  go  out  to  give  battle, 
they  could  not,  according  to  the  conditions, 
Q^2  relieve 
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relieve  the  town ;  (d)  the  other  affirming 
that  it  was  fufficient  they  were  upon  the  fpot, 
and  ready  for  adion  ;  that  the  field  of  battle 
was  not  ftated  ;  and  that  every  good  general 
endeavoured  as  much  as  poffible  to  chufe  his 
own  ground.  This  laft  opinion  carried  it, 
and  the  place  was  fuccoured  at  the  expiration, 
of  the  time.  On  the  other  hand  the  French 
contended,  that  the  words  to  give  battle^ 
meant  an  offenfive  operation,  and  not  the 
defence  of  intrenchments ;  that  Salisbury 
was  bound  to  attack  them,  and  not  wait  for 
the  attack  himfelf ;  and  as  the  town  was  re- 
lieved, contrary,  as  they  faid,  to  the  Treaty, 
they  marched  off  the  field  without  parting 
with  their  hoftages.  (e)  The  affair  is  not 
without  its  difficulty,  but  which  ever  way 
it  might  have  been  fettled,  to  be  able  to  ftart 
fuch  difficulties  difcovers  a  pointed  advance 
in  laws  of  war  confidered  as  a  Science. 
During  the  fame  war,    feveral    other  fieges 

(d)  It  is  to  be  obferved  that  the  Englifh  being  all  along 
matters  of  the  Seay  could  have  fuccoured  the  town  when 
they  pleafed,  and  were  only  reft  rained  by  the  laws  of  their 
agreement. 

(e)  Vie  de  Bert.  Du  Guefc.  243,  244,  245. 

exhibited 
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exhibited  the  fame  fort  of  practice,  as  that  of 
Derval,  (f)  where  the  conditions  not  being 
fulfilled,  the  hoftages  were  put  to  death  ;  and 
of  Moifj'ac,  where  no  relieving  army  appear- 
ing, the  place  was  furrendered.  (g)  The  cuf- 
tom  appears  feveral  times  afterwards,  and  in- 
deed is  well  known  in  the  annals  of  modern 
war.  At  the  famous  liege  of  Harfleur  in 
141 5,  the  foldiers  taken,  were  allowed  their 
liberty,  upon  promife  to  repair  to  Calais  as 
prifoners,  provided  the  king  was  not  overtake?! 
in  bis  march  thither  and  defeated  by  a  hojiile 
army  ;  (h)  and  the  people  of  Bourdeaux  being 
much  reduced  in  145 1,  a  regular  treaty  was 
drawn  up  for  the  furrender  of  the  whole  of 
Guienne,  in  cafe  the  king  of  England  did  not, 
within  a  certain  time,  fend  an  army  fufficient  to 
protect  the  town,  to  give  battle,  and  to  defeat 
the  French.  In  confequence  of  this  the  French 
army  on  the  appointed  day  prefented  them- 
felves  before  the  walls ;  proclamation  was 
made  feveral  times  by  the  Inhabitants,  fum- 
moning  the  E?iglif!o  to  affiji  them ;  and  at  fun 
fet,  none  appearing,  the  French  retired  within 

(/)  See  Chap.  IX.  (g)  FroiiT.  v.  ch.  320. 

(h)  Villaret. 

Q  3  their 
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thir  camp,  and  the  capitulation  was  executed 
the  next  day.  (i) 


Such  is  the  pointed  regularity  and  im- 
provement which  the  Law  of  Nations  receiv- 
ed, from  the  celebrated  inftitutions  of  Chi- 
valry. Inftitutions  which  have  long  gone 
by,  and  faded  before  the  general  improve- 
ment of  manners  which  time  has  brought  on. 
In  the  ages  however  when  they  flourifhed, 
they  were  of  eflential  confequence  to  the  well- 
being  of  the  world,  and  as  far  as  they  went, 
fupplied  the  place  of  philofophy  itfelf. 

(f )  Villaret,  4.  247,  249.  The  words  of  the  proclama^. 
tion  were,  Secours  de  ceux  d'Angleterrey  pour  iceux  4e 
Bourdeaux. 


CHAP, 
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CHAP.     XV. 

OF  THE  INFLUENCE   OF  TREATIES  AND  CONVENTIONS. 

1  HE  Feudal  System,  though  it  intro- 
duced a  more  regular  order  of  things,  can 
fcarcely  be  faid  to  have  improved  the  Law  of 
Nations.  Christianity,  as  we  have  feen, 
did  both  good  and  harm  ;  the  former,  while 
its  precepts  were  properly  enforced  ;  the  latter, 
when  they  were  corrupted  by  an  ambitious 
Church.  Chivalry  tended  in  the  moil 
direcl:  manner  to  amend  it ;  and  at  length  by 
Treaties  and  pofitive  Conventions,  Na- 
tions were  habituated  to  attend  to  it,  with 
that  minutenefs  of  inveftigation  which  ap- 
proached to  Science.  It  is  of  thefe  laft  that 
we  have  now  to  treat,  and  though  the  mate- 
rials which  the  earlier  ages  afforded,  are  bar- 
ren in  comparifon  with  thofe  of  later  times, 
the  enquiry  will  not  be  altogether  ungrate- 
ful. 

By  Treaties  and  Conventions^  I  do  not  mean 

merely  thofe  Agreements  which  men  fell  upon, 

Q^4  in 
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in  order  to  bring  about  a  ceflation  from  War ; 
but  all  thofe  Deeds,  (whatever  they  were,) 
by  which  fome  uncertainty  was  put  out  of 
doubt;  fome  contingent  difficulty  fmoothed 
away  ;  and  the  natural  rights  of  mankind  not 
unfrequently  trenched  upon,  in  order  the 
better  to  enjoy  thofe  that  remained.  This 
had  long  been  adopted  by  what  was  called 
the  municipal  law,  and  fociety  was  yet  young 
when  it  was  widely  diffeminated.  Yet  the 
Law  of  Nations,  as  we  have  feen,  had  gone 
on  long  before  the  Sovereignties  of  the  world 
had  thoughts  of  fixing,  by  folemn  Convention^ 
any  part  of  the  uncertainty  of  the  ftate  of  na- 
ture, in  which  they  were  fuppofed  to  con- 
tinue, 

As  however  the  Individuals  of  a  particular 
Society,  for  its  better  fupport,  made  daily  in- 
vafions  upon  the  law  of  nature  by  confent ;  fo 
the  States  of  the  world  found  they  could  up- 
hold the  kind  of  Society  which  they  obferved 
among  one  another  much  better,  by  confent- 
ing  to  things  which  by  the  law  of  nature 
would  at  leaft  ha.ve  been  left  doubtful. 

Amid 
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Amid  the  barbarous  eruptions,  and  during 
thofe  violent  throes  which  gave  birth  to  the 
prefent  States  of  Europe  ;  ferocity,  and  the 
right  of  the  ftrongeft  were  fo  predominant  in 
all  operations,  that  men  were  extremely 
irregular  even  in  the  favage  cuitoms  which 
governed  them.  They  thought  very  little 
indeed,  of  proceeding  upon  any  fixed  rules, 
and  ftill  lefs  of  the  refinements  which  are 
generally  their  attendants.  Some  fort  of 
agreements  no  doubt  they  had,  for  the  better 
conduct  perhaps  of  their  military  operations  ; 
and  when  exhaufted  in  their  endeavours  to 
deflroy  one  another,  they  might  be  made  to 
comprehend  the  nature  of  a  Peace,  or  rather 
of  a  Truce.  But  of  the  utility  of  thofe  con-» 
ditions  which  were  to  decide  upon  future 
conduct,  or  which  admitted  of  any  nicety  in 
their  conftruction,  they  feem  never  to  have 
been  aware. 

It  was  referved  for  the  ages  before  us,  to 
witnefs  the  birth  of  thofe  complicated  in- 
terefts,  in  confequence  of  the  growing  con- 
nections and  the  Conventions  of  States,  the 
knowledge  of  which  it  required  no  little  atten- 
tion 
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tion  to  obtain,  and  which  in  later  times  com- 
ppfe  that  extenfive  and  interefting  Science 
called  the  Droit  Public.  Even  in  this 
period,  the  difficulty  of  fettling  a  number  of 
contending  rights  among  violent  and  unen- 
lightened men  was  fo  great,  that  they  were 
generally  induced  to  content  themfelves  with 
mere  Truces,  and  nothing  therefore  is  more 
common  through  all  the  hiftories,  than  the 
expiration  or  the  renewal  of  the  Truce ;  by  this 
the  contracting  States  agreed  to  quit  the  cha- 
racter of  enemies,  though  they  could  not 
become  friends,  and  fo  hard  was  fometimes 
the  tafk  of  finally  fettling  an  intricate  conteft, 
that  a  truce  was  actually  once  entered  into 
by  Lewis  XL  and  Edward  IV.  to  con- 
tinue in  force  one  hundred  years  after  their 
deaths,  [a) 

We  liave  already  remarked,  {U)  that  the 
periods  previous  to  the  eleventh  century,  had 
witneffed  few  written  Conventions,  except  fuch 
as  relate  to  ecclefiaftical   matters.      But  the 


(a)  The  Treaty  is  in  Fred.  Leonard,  torn,  I.  217 

(b)  Chap.  VIII.  ad.  fin. 


clofer 
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clofer  intimacy  of  States  after  that  asra,  the 
caufes  of  which  we  have  juft  been  contem- 
plating, not  only  added  to  the  number  of 
their  Treaties,  but  produced  much  variety  in 
their  nature  and  quality.  Accordingly,  from 
the  eleventh  century  we  have  occaiion  to 
obferve,  a  number  of  Treaties  (and  thofe  per- 
petually increafing)  relative  to  the  marriage 
of  Princes  ;  the  exchange,  or  fale,  or  other 
fettlements,  of  their  dominions  ;  the  terms  of 
their  alliances ;  fuffrages  for  the  Emperor  ; 
or  leagues  for  mutual  defence.  The  connec- 
tions of  Society  were  extended,  and  the  bull- 
nefs  of  Europe  began  to  thicken,  as  the  labo- 
rious volumes  of  an  infinite  number,  of 
Fcedera  bear  ample  witnefs. 

By  thefe,  the  nations  tfyat  were  emerging 
from  the  groffnefs  of  ignorance,  became  ac- 
quainted with  other  modes,  than  the  favage 
one  of  war,  by  which  to  alienate,  or  exchange 
the  Sovereignties  and  dominions  which  they 
legally  poffefTed.  By  thefe,  they  acquired  a 
juft  power  of  taking  part  in  one*  another's 
affairs,  founded  on  rights,  different  from  the 
brutal  one  of  the  ftrongeft,  which  had- hitherto 
j  governed 
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governed  them  :  By  thefe,  alfo,  nations  far 
diftant,  were  introduced  into  a  friendly  inter- 
courfe  together ;  mutual  prejudices  began  to 
give  way  ;  the  ruggednefs  of  one  fet  of  man- 
ners participated  of  the  polifh  of  another ; 
Commerce  was  extended ;  and  even  new 
States  arofe  peaceably  out  of  old  ones,  cer- 
tainly without  extermination,  and  almoft 
without  blood. 

Hence  the  compiler  of  the  Traites  de  Paix 
from  the  Peace  of  Vervins  to  that  of  Nimegueny 
has  by  no  means  been  ample  enough  when 
he  divides  all  Treaties  under  four  heads, 
namely,  thofe  of  Peace,  of  Truce,  of  Con- 
federation, and  of  Commerce,  (c)  The 
whole  hiftory  of  Europe,  and  particularly  the 
view  we  have  taken  of  it,  demonftrates  that  the 
conventions  of  men  have  a  much  broader 
foundation  to  build  upon,  and  it  will  be  the 
objeft  of  the  following  divifions  to  prove  the 
truth  of  the  obfervation. 

I  am  well  aware  that  it  may  be  queftioned 
in  this  place,  how  far  the  particular  rights 
conferred  or  taken  away  by  Treaty^  are  the 

(c)  In  Praf.  2. 

refult 
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remit  of  the  Law  of  Nations.  That  law,  it 
may  be  faid,  permits  us  to  agree  upon  cer- 
tain points  by  Treaty,  which  points,  when 
agreed  upon,  become  legal  by  that  Treaty, 
and  not  by  a  general  Law  of  Nations  ;  fo  that 
accurately  fpeaking,  all  that  the  latter  amounts 
to  on  the  fubject  is,  the  one  general  propofi- 
tion,  that  we  may  determine  upon  certain  things 
by  agreement. 

All  this  is  incontrovertible ;  but  there  is 
ftill  fomething  left  for  the  law  to  do,  with 
refpect  to  what  mail  form  the  fubjecl  matter 
for  Convention  to  work  upon.  For  though  it 
may  leave  a  vaft  number  of  points  at  the  abfo- 
lute  difcretion,  or  even  caprice,  of  Convention  ; 
it  by  no  means,  goes  fo  far  as  to  fay,  that  any 
thing  which  the  heart  of  man  can  devife  fhall 
be  legal,  becaufe  it  is  determined  upon  by  previ 
ous  Injlitution.  We  have  feen  that  the  Chris- 
tian morality,  is  the  true  foundation  of  the 
Chriftian  Law  of  Nations ;  however  ftrong 
therefore  men  may  chufe  to  render  any  point 
they  may  have  in  view  by  Injlitution,  it  is 
not  the  lefs  unlawful,  if  contrary  to  the  prin- 
ciples of  the  Chriftian  morality. 


For 
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For  example,  if  one  nation  fhall  publifh 
before  hand  to  the  world,  by  a  folemn  deed, 
or  vote,  or  by  fome  other  public  Inftitute, 
that  henceforward  it  will  propofe  to  itfelf  for 
the  prime  object  of  its  politics,  to  raife  com- 
motions among  all  its  neighbours,  or  to  de- 
ftroy  all  the  exifting  Governments  in  the 
world,  becaufe  they  think  their  Conftitutions 
are  not  founded  in  freedom :  This  folemn  deed, 
or  vote,  or  public  Inftitute,  is  not  on  that  ac- 
count legitimate  according  to  the  Law  of  Na- 
tions, at  leaf  among  thofe  who  purfue  the 
Chriflian  morality.  If  the  nation  however 
^thus  publifhing  fuch  a  deed,  does  not  purfue 
the  Chriftian  morality  ;  or  quits  it  after  hav- 
ing purfued  it ;  or  votes  it  a  forgery  ;  then  it 
may  indeed  conceive  its  conduct  to  be  lawful, 
according  to  a  law  of  nations  of  its  owny 
though  at  the  expence  of  being  driven  from 
the  pale  of  thofe  nations  who  purfue  a  dif- 
ferent one.  Such  has  been  the  conduit  of 
the  French  Republic.    - 

On  the  other  hand,  if  any  two  nations, 
profeffing  ftill  to  abide  by  the  Chriftian 
morality,  enter  into  a  Treaty  together  to  do 
that  whith  is  abfolutely  contrary  to  the  laws  by 

which 
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•which  they  profefs  to  be  governed:  Such  an 
object  though  ftipulated  for  by  Treaty,  is 
equally  unlawful  with  the  other.  If  there- 
fore they  agree  by  'Treaty  to  annihilate,  or 
fwallow  up  a  particular  State  that  has  not 
offended  them,  merely  becaufe  the  conqueft 
of  that  State  is  convenient  for  them  ;  no  one 
can  fay  that  fuch  an  objecT:  is  lawful  becaufe 
fanclioned  by  Treaty.  Such  has  been  the  con- 
duct of  Ruffia  and  Pruffia.  (d) 

We  fee  then  how  the  points  ftipulated  for 
by  Conventions  are  dependent  upon  the  Law 
of  Nations  ;  Not  becaufe  the  Law  afferts  that 
particular  things  are  legitimate  which  are 
only  rendered  fo  by  Injiitution  ;  but  becaufe 
it  can  lay  its  finger  upon  what  mail  not  be 
legitimate,  (e)  In  this  refpecT:  therefore  it 
bears  a  clofe  refemblance  to  municipal  law. 

(d)  Towards  Poland. 

(e)  Item  fsedera  pacis  etlnduciarum  poffuntfub  hoc  capite 
collocari ;  non  quatenus  fervanda  flint  poftquam  funt  fa£ta, 
hoc  enim  potius  pertinet  ad  Jus  Natural  e,  fed  quatenus 
admittenda  funt  et  non  neganda,  quandp  debito  modo  et 
rationabiliter  petuntur :  hoc  enim  licet  fit  valde  confenta- 
neum  rationi  naturali,  tamen  ufu  ipfo,  etJuR.E  Gentium 
videtur  magis  formatum,  et  fub  majori  efTe  obligatione. 

Siiarez  de  Leg.  ac  Deo  Legiflat.  L.  2.  C.  19.  S.  8. 

The 


240  INFLUENCE  OF 

The  latter  cannot  determine  that  an  Indi- 
vidual owes  a  particular  duty  to  another  indivi- 
dual, which  has  not  before  been  prefcribed  ; 
until  it  is  pleaded  that  he  does  fo  by  exprefs 
convention,  or  deed.  It  can  point  out  how- 
ever what  an  individual  fhall  never  owe  to 
another,  in  fpite  of  all  the  Conventions  in  the 
world.  A  contract  from  A.  to  fell  a  certain 
commodity  to  B.  is  binding. — A  contract 
from  A.  to  pay  fo  much  money  to  B.  pro- 
vided he  kill  the  kingy  can  never  bind. 

We  proceed  then  to  confider  the  effect 
which  Convention  has  had  upon  the  law  be- 
fore us,  in  conferring  certain  rights  upon 
men  which  they  would  not  have  had  by  mere 
natural  law.  And  firft  of  Its  effect  on  the 
peaceable  alienation  or  other  change  of  Sove- 
reignty  and   Do?ninion* 

This  was  brought  about/exclufive  of  the 
right  of  Conqueft,  by  Treaties  of  Marriage ;  of 
Sale  or  Exchange,  by  Renunciation  ;  by  Be- 
quejl ;  by  Gift ;  by  Treaties  of  Protection,  or 
what  was  called  an  Unequal  Alliance  \  and  by 
Treaties  of  Confederation* 

OF 


TREATIES  AND  CONVENTIONS.        241 

OF  TREATIES  OF  MARRIAGE. 

AMONG  the  nations  of  Antiquity,  and 
the  Infidel  people  of  modern  times,  the  effect 
of  marriage  upon  the  political  conduct  of 
States  was  very  fmall.  The  form  of  govern- 
ment which  prevailed  in  the  Republics  of 
Greece  and  Rome  did  not  admit  of  any  per- 
fonal  rights  of  fovereignty  ;  and  even  after  the 
eftablifhment  of  the  Emperors,  there  are  no 
inftances  of  the  annexation  of  any  dominion 
to  their  female  progeny.  Among  the  Maho- 
metan nations  the  well  known  contempt  in 
which  their  women  were  held,  even  by  their 
religion,  was  a  (till  greater  bar  to  this  fort 
of  Conftitution.  The  German  and  Scythian 
nations  however,  amply  repaid  to  the  fex, 
the  injuftice  which  they  had  fufcained  from 
others ;  and  by  far  the  greater  number  of 
them  admitted  females  to  almoft  equal  rights, 
in  this  refpecl,  with  their  brothers  and  huf- 
bands.  But  as  the  hufband  became  the  ad- 
miniftrator  of  his  wife's  power  during  her 
life,  and  the  children  ftfeceeded  of  courfe  to 
the  enjoyment  of  their  inheritance,  this  law 
of  the  Weftern  nations,  became  an  obvious 

Vol.  II.  R  channe 
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channel  for  the  transfer  of  dominion  ;  and 
different  States  were  thus  united  into  one 
great  Empire,  or  one  Empire  was  fplit  into 
different  States,  by  means  the  moft  regular 
and  peaceable,  and  nearly  peculiar  to 
Europe. 

The  reader's  own  obfervation  will  have 
pointed  out  to  him  a  variety  of  inftances  of 
this,  throughout  the  kingdoms  of  the  north 
and  weft.  The  vaft  power  of  the  Englifh  in 
France ;  their  fovereignty  over  almoft  the 
whole  weftern  coaft  of  that  country,  and  the 
claims  of  Edward  III.  and  Henry  V.  to 
the  crown  itfelf,  arofe  from  the  marriages  of 
different  branches  of  their  royal  family  with 
different  powerful  heireffes.  (f)  The  union 
of  the  two  kingdoms  of  Britain  ;  the  aggran- 
difement  of  the  Houfe  of  Auftria  in  Flan- 
ders ;  (g)  and  the  refumption  of  many  of  the 
greateft  fiefs  by  the  crown  of  France,  (  h  )  by 

(f)  As  the  marriage  of  Henry  II.  with  Eleanor  of  Gui- 
rnnc  j  of  GeofFry  with  Conftance  of  Bretagne  j  of  Edward 
II.  with  Ifabcl,  and  a  variety  of  others. 

(  g  )  By  the  marriage  of  Maximilian  with  the  heirefs 
of  Burgundy. 

{b)  Particularly  by  the  i^amage  of  Charles  VIIL  with 
Anne  of  Bretagne. 

which 
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which  alone  it  was  rendered  truly  formidable, 
all  flowed  from  the  fame  fource. 


The  little  kingdom  of  Navarre  difcovers 
to  us  many  of  thefe  revolutions.  At  one 
time  it  flood  fingle  among  the  ftates  of  the- 
world  ;  at  another,  it  was  annexed  to  France 
in  the  perfon  of  Lewis  Hutin,  by  the  mar- 
riage of  its  heirefs  with  his  father.  Upon 
the  failure  of  his  male  iffue,  it  was  agreed 
by  Treaty,  that  the  right  to  it  fhould  re- 
main as  it  were  in  abeyance,  till  it  was 
feen  whether  his  fucceflbrs,  Philip  and 
Charles,  fhould  have  fons  ;  which  contin- 
gency not  happening,  it  pafled,  feveral  years 
afterwards,  into  the  family  of  Evreux,  the 
head  of  which  had  married  the  heirefs,  and 
was  held  with  the  county  of  Evreux  for  many 
years.  It  afterwards  pafled  again,  by  one 
marriage,  into  the  family  of  Albret,  (the 
county  being  feparated  from  it,)  and  thence, 
by  another,  into  that  of  Bourbon,  by  which 
it  became  again  united  to  the  crown  of 
France. 

In  Germany,   the    fingle  duchy  of  Aujiria 

extended  itfelf  into  an  immenfe  dominion,  by 

R  2  the 
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the  acquisition  of  Spain,  Bohemia,  and  Hun- 
gary. (/)  In  Spain,  twelve  independent 
communities  coalefced  into  one.  In  Italy,  a 
variety  of  ftates  augmented  the  power  of 
others,  as  the  fortune  of  the  houfes  of  Sua- 
bia,  of  Anjou,  of  Arragon,  or  of  France,  could 
prevail  ;  and  all  thefe  revolutions,  and  the 
legitimate  affertion  of  rights  and  claims,  which 
arofe,  in  confequence,  among  the  powers  of 
Europe,  fprang  folely  or  chiefly  from  the 
pre  valency  of  this  part  of  their  Law  of  Na- 
tions. 

The  kingdom  of  France  alone,  by  the  wif- 
dom  of  the  Salic  law,  efcaped  difmember- 
ment  ;  and  it  is  really  wonderful  to  confider 
how  much  this  mode  of  alienating  dominion 
operated  upon  the  politics  and  interefts  of  the 
world,  the  leading  features  of  which  were 
almoft  entirely  formed  by  it.  The  long 
wars  of  France  and  England,  the  perpetual 
jealoufies  of  the  Houfes  of  Auftria  and  Bour- 
bon, and    the  great  quarrel  for  Naples  and 

(,/ )  Puffend.  Introd.  a  Phift.  5.  251,  423,  424. 

Sicily, 
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Sicily,   which   fo   long   divided   the  fouthera 
nations,  may  be  abfolutely  traced  to  it.  (j) 

But  when  marriage  was  thus  made  the  in- 
ftrument  of  changes  fo  immenfe  in  the  Jus 
Publicum  of  Europe,  we  may  fuppofe  that 
there  were  a  variety  of  points  to  regulate,  be- 
fore they  were  allowed  to  take  place.  The 
numerous  contingencies  to  which  they  might 
give  birth  ;  the  diverfity  of  claims  which 
many  Powers  might  have,  if  left  unfettled  ; 
the  difficulties  which  the  municipal  laws  of  a 
ftate  might  throw  in  the  way  of  the  law  of 
nature  ;  all  thefe  it  was  neceffary  to  arrange, 
before  fteps  of  fuch  importance  could  be 
taken  :  it  could  not  be  left  to  chance,  or  to 
verbal  agreements,  or  to  uncertain  cuftoms ; 

(j)  By  the  marriage  of  the  Emperor  Henry  VI.  with  the 
heirefs  of  the  Norman  family,  in  the  twelfth  century,  thofe  lat- 
ter kingdoms  palled  into  that  of  Suabia;  by  which,  faysVol- 
taire,  twenty  provinces  were  fubjected  to  Sovereigns, whom 
nature  had  placed  three  hundred  leagues  off  them,  and  whofe 
quarrels  in  fupport  of  them  prove  the  wifdom  of  the  Salic 
law.  From  die  houfe  of  Suabia  they  pafTed  into  that  of 
Arragon,  whence  may  be  derived  the  foundation  of  all  the, 
wars  between  Ferdinand  the  Catholic,  and  Lewis  XII;. 
Charles  T.  and  Francis  I,  and  partly  therefore  of  the 
hatred  which  has  perpetually  fubJifled  ftnce  between  the 
French  and  Spanifh  nations. 

R  3  mi 
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and  this  arrangement,  therefore,  it  was  the 
peculiar  bufinefs  of  Treaties  and  Conventions 
to  form.  "  Quum  in  dubium  venit,"  (fayg 
the  treaty  of  marriage  between  John  of  Eng- 
land and  the  eldeft  daughter  of  Humbert 
Count  of  Savoy,)  "  quod  a  memoria  recedit, 
"  repertum  eft  in  rei  geftse  teftimonium,  per- 
"  hennis  refcripti  remedium."  [k) 

The  Treaty  goes  on  to  veft  in  John  the 
whole  of  the  Count's  territories,  in  cafe  no 
fon  is  born  of  the  marriage  ;  but  if  there  is  a 
fon,  it  vefts  them  in  him^  and  gives  to  John 
only  the  county  of  Roufillon.  If  the  eldeft 
daughter  dies  before  marriage,  John  is  bound 
to  efpoufe  the  fecond  ;  and  if  he  marries  the 
eldeft,  the  fecond  is  not  to  be  betrothed 
without  the  confent  of  his  father,  Henry  II. 
until  the  firft  marriage  has  been  confummated. 
The  Treaty  is  ratified  and  figned  by  forty-nine 
nobles  on  the  part  of  the  Count,  who  fwear 
that  in  cafe  he  recedes  from  it,  they  will, 
either  with  or  without  fummons,  furrender 
themfelves  as  hoftages  to  the  king  of  Eng- 
land. 

(k)  Rymer's  Faed.  i.  33. 

The 
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The  preamble  to  the  treaty  of  marriage  be- 
tween William  king  of  Sicily,  and  Jane, 
daughter  of  the  fame  king  Henry,  in  11 78, 
fets  forth  that  the  former  is  urged  to  it  from 
the  conviction  of  the  great  bond  of  union 
marriage  is  calculated  to  produce  between 
men.  "  Rerum  fcedus  et  concordiam,  huma- 
"  narum,  inter  cetera  pacis  bona,  ligat  fortius 
"  et  aftringit,  vinculum  conjugate,"  &c.  (/) 

In  1 193,  the  marriage  of  Philip,  fon  of 
Baldwin  Count  of  Flanders,  with  the  daughter 
of  Peter  Count  of  Nevers,  was  made  the  in- 
ftrument  of  the  peace  between  thofe  two  fove- 
reigns,  and  of  the  transfer  of  the  territories 
that  had  been  the  caufe  of  their  contejl.  If 
Philip  died  before  confummation,  the  treaty 
for  the  dowry  was  ftill  to  continue ;  and 
Henry,  another  fon  of  Baldwin,  was  to 
marry  the  lady,  (m) 

In  1 2 10,  John  king  of  England  wifhing  to 
form  an  alliance  with  Alexander  of  Scotland, 
agrees  to  give  him  his  eldeft  fifter,  Jane,  in 

(  /)  Rymer's  Faed.   I.  92. 

( m )  Pierre  Oudesifueft.  ch.  191.  ap.  Rec.  des 
Traites,  1.  36. 

R  4  marriage, 
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marriage,  by  a  particular  time  ;  and  in  cafe 
he  is  not  able  to  do  that,  (fhe  being  detained 
abroad)  he  binds  himfelf  to  give  his  youngeft 
filler,  Ifabel,  within  fifteen  days  after  the 
expiration  of  the  time,  [n) 

In  1493,  Charles  VlIL  of  France^ 
wifhing  to  unite  Britanny  effectually  to  the 
crown,  refolved  to  marry  the  heirefs  of  it$ 
laft  duke  Francis,  which,  partly  by  means  of 
his  fuccefs  in  war,  and  partly  through  the 
influence  he  had  with  her  chief  counfellors* 
he  efFe&ed.  It  is  remarkable  that  both  him- 
felf and  the  young  dutchefs  were  already  be- 
trothed toothers;  Charles  to  Margaret, 
daughter  of  Maximilian;  and  Ann,  to 
Maximilian  himfelf.  Neverthelefs,  thofe 
difficulties  were  got  over  :  Margaret  was  ab- 
folutely  fent  back ;  and  her  portion,  which, 
according  to  the  treaty,  would  have  vetted  in 
Charles  feveral  important  places  in  Artoisy 
was  returned,  after  fhe  had  continued  ten 
years  at  the  court  of  France  for  educa- 
tion. ( 0 ) 

(  n  )   Rymer.   1.  240, 

(0)  Commines.  L.  7*   Ch.  4* 

1*1 
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In  thefe  examples,  (and  more  are  not 
quoted  from  their  known  multiplicity  all 
over  Europe,)  we  fee  of  what  importance 
the  marriage  of  fovereigns  had  grown  to  be, 
both  as  the  means  of  transferring  dominion, 
and  the  inftrument  of  forming  alliances  be- 
tween powers  who  had  many  natural  caufes 
for  variance  and  hoftility.  We  are  bound  alfo 
to  remark  upon  the  unfortunate  fituation  of 
the  Great,  who  were  thus  reduced  to  a  de- 
pendency upon  political  contingencies,  and 
deprived  of  almoft  all  chance  of  judging  for 
themfelves,  in  a  matter  the  molt  folemn,  and 
the  moll  important,  to  their  happinefs  or  mi- 
fery ;  who  were  abfolutely  treated  like  mer- 
chandife,  and  chofen  or  rejected,  as  the  incli- 
nation of  interefl  decided,  (p ) 

Stipu-r. 

(p)  What  reader  but  muft  be  indignant  at  the  indelicacy 
©f  the  following  article  of  a  marriage  treaty :  "  Quod  cum 
P  Margaretta ad  tempus  nubile  pervenerit,  et  Gerardus  filius 
"  comitis,  earn  carnaliter  cognoverit ;  dux,  d3  bonis  fuis 
P  aflignabit,"  &cf  &c.  (Chr.  Butkens.  Preuves.  de  Brab. 
jfcc.p.58.) 

Or  the  following,  between  Philip  king  of  ths  Romans, 
and  a  duke  of  Brabant,  Feb.  9,  1207:  "  Et  fi  contingat 
<c  filiam  domini  regis  mori,  antequam  flat  carnalis  conjundtio 
fl  inter  earn  et  ipfum  filium  ducis  Brabantiae  3  dominus  rex 

"  loco 
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Stipulations  by  Treaty  were  made,  not  only 
for  the  celebration,  but  alfo  for  the  preven- 
tion of  particular  marriages,  when  they  might 
be  prejudicial  to  the  interefts  of  the  contract- 
ing parties.  Thus,  in  1355,  in  confideration" 
of  certain  advantages,  Ami  VI.  count  of  Sa- 
voy, agreed  to  deliver  up  Jane,  the  daughter 
of  the  duke  of  Burgundy,  to  John  king  of 
France,  upon  the  provifo  that  Jhe  jhould  never 
be  married  to  the  dauphin  of  Vienna,  whofe 
neighbourhood,  in  that  cafe,  would  have  been 
rendered  too  powerful  for  the  houfe  of  Sa- 
voy. (?) 

With  refped  to  the  form  of  thefe  Treaties,, 
there  was  no  general  one  prefcribed  ;  but  the 


w  loco  illius,  dabit  aliam  de  filiabus  fuis,  praedicto  filio 
"  ducis  in  matrimonio,  fi  quam  tunc  habuerit  liberam  et 
"  abfolutam :  fi  autem  contigerit  mori  nliam  ducis  Bra- 
"  bantiae,  fimiliter,  ante  carnalem  commixtionem,  fi  ipfe 
"  dux  Brabantise  tunc  alium  filium  habuerit,  praedicta 
"  filia  domini  regis,  vel  alia,  fi  quam  habuerit,  illi  filio 
"  ducis  Brabantiae,  matrimonaliter  copulabiter."  (Chr. 
Butkens.  Preuves  des  Troph.  de  Brab.  59.)  The  true 
though  coarfe  picture  of  manners  which  thefe  Treaties  fet 
before  us,  will  excufe  the  length  of  the  note. 

{q)  Hift.  General  de  Sav.  Preuves.  188. 

parties 
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parties  concerned  followed  the  rules  of  their 
municipal  conftitution,  and  regiftered  them  in 
their  chanceries,  or  caufed  them  to  be  ratified 
by  their  ftates,  according  as  the  nature  of  their 
government  directed.  It  feemed,  however, 
on  all  hands  agreed,  that  no  Treaty  of  Mar- 
riage was  abfolutely  binding  until  the  cere- 
mony had  taken  place,  either  in  perfon,  or 
by  proxy;  or,  as  was  held  by  fome,  till  the 
marriage  itfelf  was  actually  confummated. 

As  the  princes  of  the  world  could  not 
vifit,  nor  travel  through  one  another's  domi- 
nions, with  the  fame  eafe  as  private  perfons, 
the  cuftom  of  efpoufing  by  proxy  'was  fallen 
upon  ;  by  which  fome  perfon,  high  in  the 
confidence  of  the  future  hufband,  was  fent  to 
the  xefidence  of  the  lady,  and  went  through 
the  ceremony  with  her  at  the  altar,  in  the 
name  of  his  mafter.  Of  this  we  have  exam- 
ples, at  leaft  as  far  back  as  the  eleventh  cen- 
tury, when  in  the  year  1067,  Alphonfo  king 
of  Leon,  is  faid  to  have  married  a  daughter  pf 
William  the  Conqueror  by  proxy,  (r) 

(r)  Mod.  Un.  Hift.    17.  209. 

1  The 
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The  neceffity  for  confummation  was  pleads 
ed  (and  with  fuccefs)  by  Charles  VIII. 
when  he  obtained  the  heirefs  of  Britanny 
from  Maximilian,  who  had  not  only  been 
betrothed  to  her,  but  had  actually  efpoufed 
her  bj proxy.  It  was  urged  to  the  dutchefs  by 
the  agents  of  Charles,  that  her  marriage  had 
been  celebrated  without  the  confent  of  her 
liege  Lord ;  "  which  defect,"  they  faid, 
(though  it  would  not  evacuate  a  marriage  after 
cohabitation  and  actual  confummation^  yet  it) 
was  enough  to  make  void  a  mere  contract"  {s) 
This  reafoning  was  afterwards  fet  forth  in  a 
regular  deed,  or  Jiate  memoir,  in  which  it  is 
exprefsly  laid  down,  that  the  marriage  being 
*■  projette\  mats  nonconfomme\  demeura mil"  (/) 

Maximilian  on  that  occafion  began  a  ce-» 
remony,  which  till  then  had  not  been  gene-> 
rally  known.  "  The  marriage,"  fays  Lord 
Bacon,  "  was  confummated  by  proxy ,  with 
*J  a  ceremony  at  that  time  in  thefe  parts  new  ; 
■4  for  fhe  was  not  only  publickly  contracted* 
"  but  Jlated  as  a  Bride,  and  folemnly  bedded  ; 

(j)  Bacon.  Hen.  VII.  48. 

[t)  Amelot.  de  la  HoufTaye.  ap  Fred,  Leonard,   1.  418, 

«  an4 
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%i  and  after  lhe  was  laid,  there  came  in  Maxi- 
w  milian's  ambaflador  with  letters  of  procura- 
?  /w«,  and,  in  the  prefence  of  fundry  noble 
"  perfonages,  men  and  women,  put  his  leg 
"  (ftript  naked  to  his  knee)  between  the 
"  efpoufal  meets,  to  the  end  that  that  cere- 
"  mony  might  be  thought  to  amount  to  a  con- 
"  Jummation"  (u)  As  Maximilian,  however, 
was  almoft  in  the  neighbourhood  of  his  Bride, 
it  got  him  (and  not  undefervedly)  the  reputa- 
tion of  a  "  cold  wooer,"  and  at  all  events  was 
the  caufe,  as  we  have  Ihewn,  of  the  ruptute  of 
his  marriage,  (v) 

As  the  laws  which  governed  the  marriages 
of  the  princes  of  Europe  wrere  thus  of  the  ut- 
moft  confequence  to  the  ftate  of  their  poli- 
tics, fo  alfo  muft  have  been  the  laws  which 
governed  the  rupture  of  thofe  marriages ;  and 
this,  as  there  was  no  common  court  to  decide 
between  fovereigns,  muft  have  been  a  matter 

{«)  Bacon.  Hen.  VII. 

(v)  "  Theyfaid,  (the  friends  of  Ch.  VIII.)  that  it  was 
¥  an  argument  that  Maximilian  was  a  ividoiver^  and  a  cold 
ic  wooery  that  oould  content  himfelf  to  be  a  bridegroom  by 
"  deputy  and  would  not  make  a  little  journey  to  put;all  out 
tc  ofqueftion," — Id.  49. 

of 


254  INFLUENCE   OF 

of  confiderable  nicety.  The  proceedings, 
however,  upon  it,  were  comparatively  regu- 
lar, and  add  to  the  proofs  of  our  point,  that 
the  laws  of  the  nations  of  Europe  were  pe- 
culiar to  themfelves,  and  dependent  upon  their 
particular  fyftem. 

We  have  feen  in  a  former  chapter  [w)  that 
the  Pope  claimed  to  himfelfthe  jurifdiclion  of 
matrimonial  caufes,  as  falling  peculiarly  un- 
der ecclefiaftical  law  ;  and  it  were  endlefs  to 
recite  the  vaft  variety  of  cafes  in  which  he 
took  cognizance  of  divorces,  either  on  account 
of  the  marriage  having  been  contracted  within 
forbidden  degrees,  or  from  other  caufes. 

Towards  the  middle  of  the  fourteenth  cen- 
tury, however,  when  the  empire  was  declared 
independent  of  the  Pope,  this  jurifdiction  wafe 
fhared  with  him  by  the  Emperor,  at  leaft  as 
far  as  the  vaffals  of  the  empire  were  concerned. 
In  the  Codex  Diplomaticus  of  Leibnitz,  there 
is  a  long  and  formal  Letter  of  Divorce,  award- 
ed by  Lewis  of  Bavaria,  to  Margaret 
dutchefs  of  Carinthia,  and  John,   a  fon   of 

(w)  Chap.  XIII. 

Bohemia^ 
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Bohemia,  which  profeffes  to  proceed  upon 
the  principles  of  the  divine  law,  as  explained 
by  the  moft  approved  doctors.  The  caufe  for 
divorce  was  impotency  ;  and  the  letter  recites, 
that  the  Emperor  had  examined  the  matter 
with  the  utmoft  attention,  both  of  himfelf, 
and  by  his  agents,  according  to  the  defire  of 
the  parties  ;  and  difcovering  that  the  duchefs 
was  (till  a  virgin,  and  the  defects  of  her  huf- 
band  natural  and  incurable,  he  pronounces 
(legi  divine  conformiter,  ficuti  certum  eft,  et 
afferunt  facrae  fcripturas,  five  leges  divinas, 
atque  civilis  fententise  fufficientes,  ac  compro- 
bati  doctores  ;)  that  both  of  them  mall  for 
ever  be  divorced  ftom  all  bond  of  matrimony, 
and  be  allowed  to  difpofe  of  themfelves,  that 
is,  their  proper  perfons,  and  all  their  goods, 
rights,  and  things,  as  well  moveable  as  im- 
moveable, as  either  fhall  think  fit.  [x) 

The  marriage,  thus  annulled,  might  have 
united  the  kingdom  oi  Bohemia,  and  the  dutchy 
of  Carinthia,  under  one  head  :  it  was  pre- 
vented by  the  fentence  of  divorce  ;  and  Mar- 
garet immediately  afterwards  beftowed  her- 

(x)  Leibnitz,  Cod,  Diplom.   154., 

felf, 
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felf,  by  virtue  of  that  fentence,  upon  Lewis, 
Margrave  of  Brandenburg,  (y)  Such  then 
were  fome  of  the  governing  principles  of 
thofe  Taws,  upon  which  the  ftate  of  Sove- 
reignty in  Europe,  was  made  in  a  great  mea- 
furc  to  depend,  (z) 


OF  TREATIES  OF  SALE. 

A  SECOND  inftrument  of  the  alienation 
of  dominion,  was  the  regular  and  obvious 
one  of  Sale,  or  Exchange,  fo  frequent  in  the 
private  affairs  of  the  world. 

With  refpecl  to  this  however,  there  were 
many  difficulties,  which  the  municipal  con- 
ftitutions  of  the  different  States  muft  have 
naturally  thrown  in  the  way.     For  though 

(  y)  Leibnitz  Cod.  Diplom.  154. 

(z)  Upon  the  fubjecl:  of  Divorces,  the  reader  will  recol- 
lect the  advice  given  by  Cranmer  to  Hen.  VIII.  to  con- 
fult  the  Univerfities  of  Europe,  with  refpecl:  to  the  Divorce 
which  the  Pope  refufed  to  pronounce.  A  corroborative 
proof  of  the  union  peculiar  to  the  nations  of  that  quarter  of 
the  globe. 

5  after 
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after  the  inftitution  of  property,  every  man 
who  poflbfled  the  foil,  might  barter  his  in- 
tereft  therein  to  another  for  a  valuable  con- 
fideration  ;  yet  that  inftitution  could  not  ex* 
tend  itfelf  over  the  rights  of  a  free  people. 
The  government  therefore  of  a  particular  per- 
fon  or  family,  which  a  free  body  of  men 
might  have  erected,  could  not  be  transferred 
at  pleafure  by  that  family  to  another :  The 
confent  of  the  perfons  to  be  governed,  was 
neceffary  before  the  transfer  could  regularly 
take  place. 

Such  Sale  or  Exchange  however  might 
legitimately  be  effected  in  States,  the  confti- 
tution  of  which  confidered  them  as  the  abfo- 
lute  property  of  the  reigning  family,  and 
whofe  fubjects  were  therefore  in  the  nature 
of  ferfs,  chained  to  the  foil,  and  with  the  foil, 
liable  to  be  fold  at  will. 

The  great  luminary  of  the  Law  of  Nations, 
has  carried  the  rights  of  particular  families 
over  their  fubjecls  pretty  far,  in  his  account 
of  what  he  calls  patrimonial  kingdoms,  which 
he   confiders  in  the    light  of   abfolute  pro- 

Vol.  II.  S  perty 
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perty.  (a)  Whether  his  account  of  that 
matter  be  well  or  ill  founded,  it  is  not  here 
the  place  to  enquire ;  fince  however  the  true 
fpirit  of  philofophical  liberty,  may  have  re* 
called  men  from  the  blind  fubmiffion  which 
they  formerly  yielded  to  the  defpotifm  of  one 
man,  or  one  family  ;  it  is  certain  that  the 
fad:  has  fometimes  exifted ;  and  the  Defpot 
therefore  who  received  fuch  fubmiffion,  en~ 
joyed  it,  or  fold,  or  bartered  it  away,  like 
any  other  property  which  he  poffefled. 

There  are,  however,  few  examples  of  the 
fale  of  the  rights  of  Sovereignty  in  the  greater 
countries  of  Europe,  the  Conftitutions  of 
which  were  remarkably  free ;  and  they  are 
confined  chiefly  to  thofe  fmaller  provinces, 
which  in  fome  meafure  refembled  the  private 
eftate  of  the  Sovereign. 

In  1301  Theodorie  Landgrave  of  Thuringia, 
fold  the  Marquifate  of  Lufatia  to  Burchard, 
Archbifhop  of  Magdebourg,  for  fix  hundred 
marks  of  filver  with  all  its  Inhabitants. — 
"  Infuper  cum    minifterialibus,    Vafallis    & 

(a)  Grotius  deg  B.  et  P.  L.  3-ch.  II.  4.  Sec.   12.  21. 
4  «  Man- 
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*4  Mancipiis,  et  aliis  hominibus  cujufcunque 
"  conditionis  in  jam  didta  terra  commoranti- 
"  bus,"  &c.  {I?)  In  the  fame  manner  in  1311, 
Dantzick,  Derfchovia,  and  Swiecce,  were  fold 
by  the  Margrave  of  Brandenbourg  tc  the 
Grand  Mafter  of  the  Teutonic  Order,  for 
10,000  marks,  "  cum  caftris,  caftellis,  vellis, 
"  Monetis,  Teloneis,  foris,  cum  Agris,  cultis 
u  et  incultis,  viis  et  inviis,  pafcuis,  fylvis,  ne- 
w  moribus,  lacubis,  paludibus,  venationibus, 
"  pifcationibus,  borris,  melleficiis  cum  omni 
u  utilitate  et  fru&ibus."  (c) 

In  1333,  the  city  and  territory  of  Mecklin, 
were  fold  by  a  regular  Treaty  of  Saky  be- 
tween the  Bifhop  of  Liege  its  Sovereign,  and 
the  Earl  of  Flanders,  for  100,000  reals  of 
gold  and  fealty  referved.  (d)  About  the  fame 
time,  the  city  and  county  of  Lucques^  were 
fold  by  John  of  Luxemburg,  king  of  Bohe- 
mia^  to  Philip  of  Valois,  for  180,000  flo- 
rins ;  [e)  and  feveral  years  afterwards,  the 
fovereignty  of  Frankenjlein^  was  fold   by  the 

(J?)  Du  Mont.  1.  330.  (c)  Id.  1.  365. 

{d)  Preuves  des  Troph.  de  Brab.  ap.  du  Mont.  1.  164. 

[e)  Du  Puy.  Droits  du  Roi  F.  C,  fur  plus.  Etats,  &c» 
p.  70, 

S  2  Duke 
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Duke  of  Sikfa$  to  the  King  of  Bohemia  for 
20QO  marks.  {/)  The  pofleffion  of  Avignon 
by  the  Popes,  fo  celebrated  formerly,  and 
which  lafted  till  our  prefent  days,  was  origi- 
nally owing  to  a  fimilar  deed  of  fale  ;  Cle- 
ment VI.  having  bought  it  of  Jane  Queen 
of  Naples,  and  Countefs  of  Provence  i  for  80,000 
florins,  (g) 

The  full  intereft  alfo,  which  gave  men  a 
title  to  fell  their  dominions  outright,  was  at- 
tended with  the  confequent  title  to  mortgage 
the  temporary  enjoyment  of  them ;  and  this 
was  the  cafe  with  Robert  duke  of  Nor- 
mandy,  whofe  religious  and  military  ardour 
for  the  firft  Crufade  being  repreffed  for  want 
of  money,  (no  newes,  fays  Speed  to  his  coffers  J 
he  was  induced  to  mortgage  his  Dutchy  for 
6,666  pounds  weight  of  filver,  to  his  brother 
William,  and  gave  him  pofleffion  of  it  before 
his  departure,  (h) 

The  power  of  felling  while  in  actual  poflef- 
fion, conferred  at  the  fame  time,  the  right  to 

(/)  Du  Mont.  Corps.  Dip.  2. 155. 
(g)  Leibn.  Cod.  Dip.  200. 
[h)  Speed.  441. 

fell 
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fell  the  reverfion.  In  1479,  Lewis  XL 
whofe  eye  had  been  long  fixed  upon  the  an- 
nexation of  Britanny  to  the  crown  of  France, 
upon  default  of  male  offspring  in  Francis  II. 
bought  the  rights  of  the  houfe  of  Fenthierorey 
the  next  male  heirs  in  reverfion ;  (/)  and 
fifteen  years  later,  his  fucceflbr  Charles  VIII. 
purchafed  the  right  to  the  whole  Empire  of 
Conjlantinople.  The  famous  Bajazet,  had 
long  been  in  poffeflion  of  this  illuftrious  rem- 
nant of  the  Roman  power  ;  but  Andrew 
Paleologus,  the  nephew  of  the  laft  Chrif- 
tian  Emperor  Constantine,  was  con- 
sidered by  the  Chriftians  as  the  rightful  heir 
to  the  throne.  This  prince,  who  lived  in 
exile  in  Italy,  and  knew  the  chimerical  views 
of  the  King  of  France  ;  fcrupled  not  to  part 
with  an  imaginary  title  for  a  real  poffeffion. 
He  therefore  entered  into  a  regular  Treaty  of 
Sale  with  the  Cardinal  De  Giirk,  by  which  he 
parted  with  all  his  right  and  title  to  the  Im- 
perial crown  in  favour  of  Charles,  upon  the 
following  conditions  :  That  the  King  mould 
affign  him  an  annual  penfion  of  4300  ducats, 
and  an  eftate  in  lands,  either  in  France  or 

(1)  Gamier.  I.. 494. 

S  3  Italy 
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Italy  of  5000 ;  that  he  fhould  give  him  the 
command  of  one  hundred  men  at  arms  j  ufe 
his  good  offices  with  the  Pope  to  continue 
his  penfion  of  8000  ducats  ;  and  eftablifh 
him,  after  the  conquejl  of  the  Empire  by  C  barks  y 
in  the  defpotifm  of  the  Morea ;  for  which  he, 
Paleologusy  was  to  fend  him  annually  to  Cons- 
tantinople a  white  horfe  by  way  of  homage,  (k) 
This  Convention  was  drawn  up  by  two  No- 
taries,  and  ratified  by  the  King,  who  in  con- 
fequence  of  this  purchafe,  appeared  at  his 
Coronation  at  Naples^  cloathed  in  the  orna- 
ments of  the  Imperial  dignity,  and  made  no 
fcruple  of  profeffing  his  defign  to  proceed 
againft  Conjlantinople,  fortified  with  the  double 
title,  with  which  the  common  rights  of  Chrif- 
tians  againft  Turks,  and  the  purchafed  rights 
of  Paleologusy  would  thus  inveft  him.  (/)  The 
whole  purchafe  and  the  confequent  conduct 
of  Charles,  are  inftances  of  the  Law  of  Na- 
tions, Angularly  operated  upon,  by  Treaty 
and  Convention* 

To  this  head   (on  account  of  the  fimilarity 
of  the  principle  which  governed  it,)  I  might 

{k)  Gamier.  2.  429.  (/)  Id.  461. 

alfo 
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alfo  refer  the  cuftom  of  alienating  dominor* 
and  fovereignty,  by  Bequest,  and  by  actual 
Deed  of  Gift.  Inftances  of  the  firft  mull  be 
frequent  in  the  reader's  recolleclion,  and  the 
fame  power  whieh  could  difpofe  of  the  whole 
Sovereignty ',  had  almoft  of  courfe  the  right 
of  altering  the  fucceffion.  Thus  Charles  II. 
king  of  Sicily ',  and  Count  of  Provence ,  in  1308, 
ordained  by  will,  that  the  male  heir,  though 
farther  removed,  mould  fucceed  to  the  County  y 
before  the  female,  though  nearer  to  the  com- 
mon ftock.  (m)  Adoptions  alfo,  which  fome- 
times  conferred  very  important  rights,  and 
gave  birth  to  confiderable  revolutions,  took 
their  origin  from  the  fame  fource.  The  claims 
of  Charles  VIII.  upon  Naples  in  the 
fifteenth  century,  and  the  celebrated  invafion 
of  that  country  in  confequence  of  them,  were 
ultimately  founded  upon  the  Adoption  of 
Lewis,  Duke  of  Anjou,  by  Jane  I.  Queen 
of  Naples ,  in  1380  ;  and  the  rights  conferred 
by  this  adoption  were,  as  might  be  fuppofed, 
laid  before  all  Europe  by  a  folemn  and  public 
Deed,  {n) 

Of  Deeds  of  Gift  there  is  a  remarkable  cafe 
(m)  Leibnitz.  Cod.  Dip.  51.         («)   See  Leibnitz.  237 

S  4  in 
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in  the  hiftory  of  Dauphiny.  That  province 
had  become  an  independent  State  in  the  con-: 
fufions  which  took  place  after  Charlemagne. 
In  confequence  of  the  then  allowed  rights  to 
create  Kings,  the  Emperor,  Lewis  V.  in  the 
fourteenth  century,  created  the  Dauphin 
Humbert ,  King  of  the  kingdom  of  Vienna ;  to 
which  he  added  the  fingular  privilege  of  dif- 
pofing  of  his  fovereignty  at  will,  whether 
during  life,  or  after  his  death.  It  was  by 
virtue  of  this  conftitution,  according  to  the 
writers  on  the  Droit  Public,  that  Humbert, 
in  1343,  ceded  his  dominions  to  Philip  of 
Valois,  by  a  folemn  Deed  of  Gift.  (0)  By 
a  fimilar  Deed,  and  upon  a  like  principle, 
the  Emperor  Henry  VI.  hadinvefted  Richard  I. 
of  England^  with  the  antient  kingdom  of  Arm- 
ies ;  and  Baldwin,  Emperor  of  the  Ea/l9  inn* 
tating  this  illuftrious  prerogative,  conferred 
upon  the  Duke  oiBurgundy,  in  1265,  the  king- 
dom of  Thefjalonica.  (p) 

OF 

(9)  PfefFel.  Droit,  pub.  d'allemagne.  1.  541.  Henault, 
Hift.  Chron.  1.  315.  there  were  three  Treaties  concerning 
this  tranfaclion;  one  in  1343;  one  in  1344;  and  the  final 
one  in  1349.  Humbert  retired  into  a  Convent.  The  Deeds 
are  in  Leibnitz.  Cod.  Dip.  158. 

(  p)  Fie  conferred  it  "  confiderant  et  veant  le  bien,  1'qner 
«  le  profit,  et  1'avanceme  ntcoinos  peut  venir  en  PErnpire 

«  de 
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OF  TREATIES  OF  PROTECTION. 

IT  was  alfo  by  Treaties  and  pofitive  Con- 
ventions,  that  particular  ^States  veiled  in 
others,  certain  high  powers,  which  gave 
them  confiderable  privileges  with  refpect  to 
the  parts  they  were  to  act  among  other 
States,  though  it  did  not  altogether  deftroy 
their  own  Independence,  or  take  from  them 
the  poffeffion  of  their  internal  government* 
This  was  what  was  called  an  Unequal  Al- 
liance, by  which  a  fmaller  State  ofteq, 
parted  with  the  height  of  its  Sovereignty,  to 
fome  one  more  powerful,  in  exchange  for  the 
protection  and  confequence  which  it  might 
derive  from  the  name  and  ftrength  of  the 
other.  In  this  cafe,  the  greater  State  took 
upon  itfelf  the  charge  of  defending  the 
fmaller,  and  acquired  in  return  a  right  of 
interference  in  its  political  affairs,  and  hence 
another  legitimate  caufe  for  a&ion  upon  the 

"  de  Romanie,  dou  noble  Baron  Hugue  due  de  Bour- 
"  g°igne-"  Perard.  Rec.  des  pieces  curicufes.  ferv.  a 
l'Hift.  de  Bourg.  508.  For  other  cafes  fee  Du  Mont.  1. 
288,337,362.  Recueil  des  Traitez.  I.  171,  185,  430, 
583,  &c.  Leibnitz*  220,  382. 

theatre 
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theatre  of  Europe.  Of  this  we  have  an  ex~ 
ample,  in  the  fhort,  but  clear  and  precife 
terms  of  the  convention  between  John,  King 
of  England,  and  the  King  of  Man,  in  1205, 
preferved  in  Rymer.  It  runs  thus  ;  "  Rex, 
"  &c.  omnibus,  &c.  Sciatis,  quod  fufcepi- 
"  mus  dile&um  confanguineum  noftrum,  Re- 
*c  ginaldum  regem  Mannice,  in  cujiodiam,  pro- 
"  tedtionem,  et  defenfionem  noflram^  et  omnes 
"  terras^  et  homines  fuos.  Et  prohibemus  ne 
"  quis  ei,  vel  fuis,  inferat  injuriam,  vel  gra- 
**  vamen  ;  quia  fi  quid  ei  forisfaBum  fuerit,  id 
nobis  faftum  putabimus."  {q) 


«t 


Of  this  fort  alfo  may  be  confidered  all 
thofe  Deeds  by  which  many  fubordinate  States 
acknowledged  others  to  be  their  fuperiour 
lords  according  to  the  feudal  rights,  and  volun- 
tarily did  them  homage,  and  fwore  fealty, 
although  originally  they  might  have  been  in- 
dependent of  their  power.  The  fame  King 
of  Man,  who  was  received  into  the  protection 
of  the  King  of  England  in  1205,  became  in 
1262,  his  abfolute  vajjdl  and  liege  man,  by  a 

(q)  Rymer,  1.  137.  See  alfo  a  fimilar  Convention  with 
the  King  of  Connaught,  Id.  I.  189. 

fpecial 
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fpecial  Convention,  the  production  of  which 
was  to  teftify  it  to  all  the  world.  (/-)  The 
well-known  fubordination  in  which  the  Re- 
public of  Genoa  from  old  times  exifted  with 
refpeel:  to  France,  may  be  attributed  to  the 
fame  fource.  There  had  been  many  preten-r 
fions  in  the  former  Crown  to  the  Sovereignty 
of  that  State,  owing  to  a  voluntary  furrender 
of  it,  which  in  14^,8,  were  all  folemnly  con- 
firmed, by  a  deputation  for  that  purpofe  to 
Charles  VII.  who  received  the  oaths  of 
fidelity  from  the  Doge  and  the  Senate  ;  efta- 
blifhed  the  Duke  of  Calabria  his  Governour, 
and  took  pofTeffion  of  the  citadel  ;  in  return 
for  which,  according  to  the  Treaty ,  he  under- 
took to  defend  them  from  the  attempts  of 
Alphonfo  King  of  Arragon.  (j-)  In  confe- 
quence  of  this  unequal  alliance  between  the 
Sates,  the  Kings  of  France  had  a  conftant 
legitimate  pretext  for  interfering  in  the  affairs 
of  Italy )  as  far  at  leaft  as  the  State  of  Genoa 
was  concerned. 

(r)  Omnibus  Chrifti  fidelibus,  &c.  Reginaldus,  rex 
Infalarum,  Szc.  Sciatis,  quod  deveni  homo  legius,  Domini 
Regis  Johannis,  &c.  Et  in  hujus  rei  teftimonium  hanc 
cartam  meam,  inde  feci.  Id.  1.  159. 

(j)  Villaret,  4.  336. 

To 
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To  the  fame  part  of  the  law  before  us  may 
alfo  be  attributed,  the  Sovereignty  of  Elizabeth 
of  England,  as  protectrefs  of  the  Dutch  Com- 
mon Wealth  ;  in  which  chara&er  fhe  polTefTed 
a  permanent  feat  in  the  Council  of  State  ; 
was  at  the  head  of  the  military  force  of  the  Re- 
public ;  and  without  any  caufe  for  war,  or  any 
natural  connection  with  other  powers,  became 
as  an  auxiliary  of  the  Dutch,  engaged  in  the 
capacities  of  friend  or  enemy,  with  almofl  all 
the  world.  (/) 


GF  DEEDS  OF  RENUNCIATION. 

BUT  as  the  rules  by  which  Sovereignty 
and  dominion  were  alienated  among  the  na- 
tions obferving  fuch  cuftoms,  made  thefe  new 
rights  appear  an  innovation  upon  the  old  ; 
it  became  neceffary,  for  the  arrangement  of 
future  claims,  that  alienations  mould  be  as 
public  among  them  all,  and  as  clearly  ex- 
preiled  as  poffible.  In  addition  therefore  to 
the  folemn  $eeds,  by  which  the  articles  of 

(t)  Camden,  ad.  an.  1585. 

agreement 
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agreement  were  exhibited  ;  there  were  other 
deeds  often  drawn  up,  which  were  a  kind  of 
ratification  of  the  firft,  and  by  which  a  public 
Renunciation  was  made,  not  only  for  the  party 
concerned,  but  alfo  for  his  pofterity,  of  all 
thofe  rights  which  were  bartered  away. 

The  cuftom  of  renouncing  by  folemn  Con- 
vention, pretenfions  which  might  otherwife 
have  been  afferted,  is  very  antient  in  Europe ; 
and  was  wifely  adopted  by  the  Law  of  Na- 
tions, as  a  proper  mode  of  fettling  diftant 
claims,  and  getting  rid  of  difficulties  that  might 
be  perpetually  embroiling  the  different  States* 
As  the  cuftom  of  appeal  to  one  another  by 
manifefto  and  memorial  had  now  grown 
pretty  univerfal,  and  the  treaties  that:  were 
made,  were  matters  of  record ;  thefe  treaties 
of  Renunciation,  and  the  publication  of  them 
to  all  the  world,  became,  it  was  fuppofed,  a 
fufficient  depofit  of  future  arrangements.  They 
were  thus  preferved,  as  it  were,  in  the  Chan- 
cery of  Europe,  [u)  and  the  various  nations 

'  [u]  The  common  addrefs  of  thefe  Treaties  was,  Omni- 
bus Chrifti  fidelibus,  &c.  or  ad  univerfitatis  yeftrae  noti- 
tiam  volumus  pervenire  quod.  &c.  or3  noverit  Univer/ttas 
veftra,     Rymer,  Du  Mont.  &  Leibnitz,  paflim. 

looked 
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looked  to  them,  as  to  one  of  the  bafes  of  their 
political  conduct,  and  the  guide  of  their  legi- 
timate claims.  The  fecurity  it  muft  be  owned, 
was  not  of  the  ftrongeft,  and  power  did  not 
fail  to  break  it  down  but  too  frequently.  It 
was  however  the  only  one  which  the  inde- 
pendence of  Sates  could  admit  of;  when- 
ever juftice  prevailed  over  ftrength,  it  was  of 
fufficient  force  ;  and  wherever  it  failed,  the 
power  of  the  moft  regular  tribunal  would 
poflibly  not  long  have  refilled. 

In  the  proceedings  concerning  the  fuccef- 
fion  of  France  and  Navarre  in  the  fourteenth 
century,  we  have  a  full  example  of  Reminda-* 
tion.  In  the  year  13 16  Lewis  X.  King  of 
France  and  Navarre  died,  leaving  but  one 
child,  the  Princefs  Jane.  The  conftiution  of 
Navarre  vefted  the  kingdom  immediately  in 
Jane  ;  but  the  fucceffion  of  France  was  dis- 
puted by  the  next  male  heir  Philip  V.  At 
that  time  the  Salic  law  concerning  the  fuccef- 
fion, was  not  fo  well  underftood,  and  the 
Duke  of  Burgundy ,  the  guardian  and  next  of 
kin  to  the  Princefs,  raifed  a  confiderable  party 
againft  Philips  in  which  he  was  joined  by  the 
latter's  own  brother,  the  Count  de  la  Marche. 

The 
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The  matter  was  compofed  by  treaty,  a  valu- 
able confideration  was  paid  to  Jane  for  the 
rights  which  fhe  might  poflefs  over  the  king- 
dom of  France^  and  which  fhe  confefledly 
had  to  the  kingdom  of  Navarre,  and  a  regular 
and  folemn  renunciation  of  all  thofe  rights, 
was  made  in  her  name  by  the  Duke  of  Bur- 
gundy, (v)  This  treaty  only  extending  to 
Philip  and  his  iffue,  and  that  Prince  dying 
without  children,  a  fimilar  one,  atttended  with 
a  fimilar  renunciation^  was  made  between 
Charles  IV.  and  the  fame  Duke,  (w) 

But  one  of  the  moft  important  inftances  of 
this  fort  of  cuftom  that  occurs  in  the  earlier 
ages,  is  to  be  found  in  the  twelfth  article  of 
the  Treaty  of  Bretigny,  which  ended 
the  long  wars  of  Edward  III.  in  fupport  of 
his  claim  upon  France,  By  that  article  it 
was  agreed,  that  two  mutual  renunciations 
mould  be  made  by  the  families  of  France  and 
England.  King  John  and  his  eldeft  fon,  were  ' 
to  renounce  for  ever,  all  claim  to  jurifdiftion 

(v)  Trefor  des  Chartres  ap.  Velly.  4.  315.   Leibnitz* 
Cod.  Dipl.  70. 

(w)  Preuves  de  l'Hift.  d'Evreux.  ap  eund.  386. 

and 
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and  Sovereignty  as  Lords  Paramount,  o*rer 
all  the  places  ceded  by  the  treaty  to  Edward  * 
who,  in  like  manner,  with  the  Prince  of 
Wales,  was  to  renounce  on  his  part  all  rights 
and  title  to  the  crown  of  France,  (x)  Thefe 
conditions  were  duly  executed  by  the  King 
of  France,  who  fent  a  formal  Deed  of  Renun- 
ciation to  Bruges,  in  conformity  to  his  agree- 
ment ;  though,  according  to  the  French  hit- 
torians,  his  example  was  not  followed  by 
Edward.  ( y ) 


OF  TREATIES    OF  CONFEDERATION. 

IN  the  laft  place,  Treaties  produced  a 
change  among  the  fovereignties  of  Europe, 
in  confequence  of  the  various  federal  alliances* 
of  which  they  were  the  immediate,  and  in- 
deed the  fole  inftrument. 

It  was  through  their  means,  that  the  nations 
of  the  world  were  made  tounderftand  inform^ 

(x)  Rym.  6.  179. 
[y)  A&es  JVLS.  de l'exec.du Tr. de  Bret,  Villaret.'  1.  234. 

that 
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\hat  a  new  State  was  introduced  among  them; 
and  therefore  that  the  members  which  had 
■coalefced  in  the  alliance,  were  henceforward  to 
be  viewed  under  a  new  relation.  In  this  man- 
ner therefore  a  number  offmall  Communities, 
or  Provinces;,  being,  each  of  them,  Sovereign 
within  them/elves,  might  unite  their  Sove- 
reignties, and  become  one  power;  and  the 
Confederation  thus  formed,  might  through 
the  fame  inftrument,  receive  within  its  pale, 
any  other  Communities  which  chofe  to  join 
it.  Even  private  individuals,  (could  we  fup- 
pofe  any  number  of  them  to  be  found  who 
had  not  yet  entered  into  fociety,)  might  thus 
by  Convention,  form  a  body  politic  ;  and  as  it 
was  by  the  means  of  Treaties  among  one  ano- 
ther, that  thefe  leagues  were  firft  effected  ;  fo 
alfo,  it  was  by  Treaties  with  other  States,  that 
their  union  was  acknowledged  to  be  legiti- 
mate. 

Of  all  this  we  have  examples  in  the  ages 
before  us  ;  the  mod  illuftrious  of  which  are 
the  confederation  of  the  German  States, 
of  the  Swiss  Cantons,  and  of  what  was 
called  the  Teutonic  Hanse. 

Vol.  II.  T  It 
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It  is  very  true  that  the  firft  of  thefe,  had 
been  for  a  long  time  one  integral  nation,  (if 
I  may  fo  term  it,}  the  Sovereignty  of  which 
was  poffeffed  undivided  by  the  King  of  Ger- 
many, who  was  at  the  fame  time  by  election 
Emperor  of  the  Romans.  But  it  is  well 
known  that  by  degrees,  it  fplit  into  a  vaft 
variety  of  States,  all  of  them  fovereign  within 
themfelves,  though  united  into  one  great 
Confederation,  with  an  elected  King  for  their 
head.  The  bafis  of  this  Confederation,  is  a 
Public  Deed,  known  by  the  name  of  the 
Golden  Bull  ;  which  fixed  the  exacT:  rights 
of  the  different  component  States,  and  an- 
nounced to  all  the  world,  the  places  they 
were  to  hold  in  Europe.  From  that  Deed 
therefore,  explained  and  enlarged  alfo  by 
numberlefs  important  Treaties,  the  integral 
authority  of  the  firft  kings  was  known  to  be 
divided  among  a  number  of  inferiour  Sove- 
reignties, which  all  other  States  were  accord- 
ingly bound  to  acknowledge  as  fuch,  unlefs 
they  had  other  particular  caufes  for  deny- 
ing it. 

In  the  fame  manner  it  was,  that, the  Swiss 
Confederation  arofe;    which    however, 

as 
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as  is  well  known,  was  rather   an   Alliance  of 
'Confederations,  than  one  general  coalition  of 
all  the  Helvetic  States.     One  of  the  earlieft 
inftruments  of  union  that  was  entered  into  by 
this  celebrated  and  interefting  people,  (13 15) 
purports  to  be  an  alliance  alrrioft  between  the 
individuals    themfelves    of    the    contracting 
Cantons ;  the  Deed  running  (though  collec- 
tively)   in  the  name  of   the   Peafants  only. 
"  A  cette  caufe,"  fays  the  record,  "  Nous  les 
"  Pay  fans    d^Ury,     de  Schwitz    &    d *  Under- 
"  walden,    faifons  a  fcavoir,"     &c.  (2;)      In 
the  next  alliance,  which  was  with  the  Can- 
ton of  Lucerne,  by  the  three  Cantons  already 
united,  (1332)    the   ftyle  is  preferved ;    and 
the  Deed  purports  ftill  to   be  made  by  the 
Peafants  above  mentioned,    though   Lucerne 
aiTumes   the  dignity   of  a  State,    under  the 
name  of  Advoyer,   Confeillers  &  Bourgeois,  {a) 
In  a  third  Deed,  which  took  in  Zurich, ((i 351) 
the  three  original  Cantons  quit  the  appella- 
tion of  Peafants,  and  appear   as  one  State  in 
conjunction  with  Lucerne,  under  the  com- 
mon government  of  Advoyer,  Confeil,  et  Bour- 
geois, [b)     In   a  fourth  alliance,  with  Berne, 


{%)  Leibnitz.  Codex.  Dipl.  69. 

{a)   Id.  141. 

\b)  Id.  189. 

T    2 
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(1353)  in  which  the  three  firft  Cantons  ftand 
alone,  (the  State  of  Lucerne  not  entering 
into  it,)  they  return  to  their  original  cha- 
racter of  Payfans.  [c] 

It  is  needlefs  to  point  out  to  the  reader, 
that  it  was  through  the  operation  of  thefe 
'  Treaties,  that  the  Swifs  Peafantry  ere&ed 
themfelves  into  independent  States  ;  and  that 
from  the  Treaties  which  were  afterwards  made 
with  them  by  other  powers,  their  Sovereignty 
came  ultimately  to  be  acknowledged. 

But  the  moft  remarkable  example  of  a  new 
and  powerful  State,  arifing  out  of  the  federa- 
tion of  a  number  of  fmaller  communities  by 
Treaty,  is  to  be  difcovered  in  the  famous 
Alliance  called  the  Hanseatic  League. 

The  nature  of  this  celebrated  Union,  de- 
velopes  principles  which  were  unknown  be- 
fore in  Europe,  and  probably  in  the  world  ; 
and  the  whole  of  its  Conftitution  difcovers  to 

(c)  Au  nom  de  Dieu  Amen  Nous  l'Advoyer  et  les 
Bourgeois  de  la  ville  de  Berne  en  defert,  et  les  Amans  et 
Payfans  d'Uri,  &c.  fcavoir  faifans,  &c.  (Id.  196)  For  a 
fummary  of  the  Swifs  Alliances  fee  Heifs.  2,  ch.  27. 

US 
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us  a  refinement  which  was  attended  with  fiich 
important  confequences,  that  it  is  wonderful 
that  Sovereigns  could    have    fuffered    it  to 

exift. 

The  aifociation  was,  if  I  may  fo  call  it, 
artificial.  It  exercifed  the  rights  of  Sove- 
reignty ^  and  for  a  long  time  took  its  rank 
among  the  States  of  the  world,  though  com- 
pofed  of  members,  which  were  fo  far  from 
being  independent  themfelves,  as  actually  to 
form  fubordinate  parts  of  other  Empires.  A 
few  of  the  cities  were  indeed  free  and  Im- 
perial ;  but  Hamburgh  itfelf,  the  richeft  and 
moft  important  of  them  all,  had  been  entirely 
dependent  upon  the  dutchy  of  Holftein  ;  and 
even  long  after  it  had  bought  its  liberty  of 
Denmark  in  1225,  it  was  allowed  no  feat  in 
the  Diet,  and  of  courfe  could  not  be  con- 
fidered  as  a  State  of  the  Empire,  (i) 

This  well  known  League  was  originally 
formed  for  mere  commercial  purpofes  ;  {e)  and 

(d)  Pfeffel.  Droit,  pub,  d'AHemagne,  1.  378. 

(e)  See  the  account  of  the  various  privileges  granted  to 
them  by  different  Sovereigns.  Werdenhagen.  De  Rep. 
Hans.  c.  15, 

T  3  the 
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the  immediate  object  which  brought  them 
together,  was  the  defence  of  their  trade  from 
the  Pirates  that  infefted  the  Baltic.  The  acr 
complifhment  of  this  important  end,  and  the 
long  fucceffion  of  wife  meafures  which  were 
afterwards  purfued,  contributed  fo  evidently 
to  their  profperity,  that  they  received  almoft 
daily  acceffions  to  their  alliance  in  all  the 
principal  trading  cities  of  Europe.  Exclufive 
of  the  cities  of  Hamburgh,  Lubec,  and 
Bremen,  (which  as  they  were  the  founders, 
fo  they  are  now  the  only  remnant  of  this 
famous  Affociation,)  Places  the  moft  remote, 
and  the  moft  important,  in  various  countries 
of  Europe,  joined  interefts  with,  and  were 
received  among  them.  Eighty  of  the  moft 
powerful  cities  of  Germany,  formed  the  bafis 
of  the  alliance  ;  France  furnifhed  it  with 
Rouen,  St.  Malo,  Bourdeaux,  Bayonne,  and 
Marfeilles :  Spain,  with  Barcelona,  Seville,  and 
Cadiz ;  the  Low'  Countries,  with  Antwerp, 
Dort,  Arnfterdam,  Bruges,  Rotterdam,  OJlend 
and  Dunkirk :  Italy,  with  Leghorn,  MeJJinay 
and  Naples  ;  Portugal,  with  Lijbon  ;  and 
England,    with    London.  {/)      Thus,    the 

(/)  Keifs.  Hift.  de  l'Empire,  2.  343. 

moft 
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mod  opulent  of  the  Union,  were  Jingly  under 
the  control  of  various  powerful  Sovereigns, 
though  taken  collectively,  they  formed  an  ex- 
tenfive  and  independent  State. 

A  power  fo  immenfe  as  this  Confederation 
could  have  fupplied,  would  have  been  by  far 
the  molt  formidable  maritime  force  which 
the  world  had  known,  had  not  the  rights  of 
Others,  fo  evidently  interfered  with  almoft 
every  one  of  its  individual  members.  Not- 
withftanding  this  however,  and  the  definition 
of  it  that  has  been  given  by  the  author  of  the 
Coutumes  de  la  Mer,  (which  confines  it  to  a 
mere  "  participation  of  privileges,  granted  by 
"  fever  al  Kings  and  States  ;"  (g)  it  carried  its 
views  far  beyond  the  bounds  of  Commerce^ 
and  flourifhed  as  a  Sovereign  Power,  or  at 
leaft  exercifed  Sovereign  Rights,  till  the  middle 
of  the  fifteenth  century,  with  confiderable 
ftrength  and  vigour. 

From  what  has  been  ftated  concerning  the 
dependency  of  the  component  parts  of  this 
Alliance,    and  the  annihilation   to  which  it 

(£■)  Coutumes  de  la  Mer.  180. 

T  4  was 
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was  almoft  momentarily  fubjed:,  according  as 
the  policy,  or  even  the  caprice  of  other  Sove^ 
reigns  might  determine  ;  it  may  appear  in- 
accurate to  have  mentioned  this  Confedera- 
tion as  a  State.  It  has  indeed  been  afferted 
in  form,  by  an  author  of  the  iaft  century  ^ 
that  it  was  merely  fuch  an  Alliance,  as  many 
Commercial  Companies  have  exhibited  fince  ^ 
that  it  never  conftituted  a  Republic,  or  State  i 
and  could  only  be  confidered  as  a  Society  of 
Merchants,  not  of  Sovereigns  ;  (/6)  as  a  proof 
of  which,  if  the  Treaties  they  have  made  with 
France,  and  England)  are  examined,  they 
will  be  found,  he  obferves,  to  relate  folely  to . 
the  confirmation  and  renewal  of  certain  pri- 
vileges and  immunities,  [i] 

{h)  Pour  dire  ce  qui  en  eft,  la  Hanfe  Teutonique  n'a 
jamais  fait  un   Etat^  ni  une  Republique; — ne  pouvoit  etre 
confidere  que  comme  une  Societe  de  Marcbands ;  ou  tout 
au  plus  que  comme  !es  Compagnies  qui   fe  font  formees, 
pour  les    deux  Indes    dans  les  Provinces  Unies. — Etant 
compofee  de  villes,  qui  etoient  la  plufpart  municipales,  et 
qui  n'avoient  point   de  marques  de" Souverainete  du  tout 
mais  dependoient  de  Princes  qui  les  gouvernoient  comme 
leurs  autres   Sujets  ;    elles  ne  pouvoint  faire  entre    elles 
qu'une  Societe  de  Marcbands^    et  non  une  Alliance   de 
Souverain  a  Souverain. 
%  Wicquefort  de  PAmbafTad.  L.  I.  S.  2. 

(/;   Wicquefort  de  PAmbafTad.  lb. 

This 
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This  is  the  opinion  of  Abraham  Wicquefort^ 
and  the  purpofe  of  his  affertions,  and  his 
reafoning,  is  to  fhew,  that  not  being  Sove- 
reigns^ they  had  no  right  to  fend  AmbafTadors. 
The  cafe  which  gave  occafion  to  his  enquiry, 
was  limply,  whether  the  words  Ambajfador 
Deputies,  which  defcribed  fome  of  their  agents 
in  their  credentials,  gave  them  abfolutely  the 
character  of  AmbaJJadors ;  and  it  was  deter- 
mined by  the  Court  of  France,  where  the 
queftion  arofe,  (1645)  tnat  tney  did  not.  It 
does  not  however  apply  to  the  point  in  quef- 
tion, and  I  have  mentioned  it  merely  in  order 
that  we  may  examine  a  little,  this  pofition 
pf  Wicquefort< 

We  have  already  mentioned,  that  the  Con- 
stitution of  the  Hanfeatic  League  was  a  re- 
markable one.  It  was  fo  much  fo,  that  were 
it  abftraded  from  a  number  of  flrong .  fads 
in  their  hiftory,  we  fliQuld  not  heiitate  to 
agree  with  Wicquefort.  Thofe  fads  however, 
fo  completely,  and  fo  frequently  denounce 
the  adions  ,of  Sovereigns ;  and  paffed  off  fo 
entirely  without  conteftation  upon  that 
ground  ;  that  a  very  curfory  view  of  them 
muft  oblige  us  to  admit,  that  if  they  adually 

were 


282  INFLUENCE  OF 

were  not  Sovereigns^  they  were  at  leaft  in  the 
daily  exercife  of  all  the  rights  of  Sovereignty. 

In  1 36 1,  war  breaking  out  between  Sweden 
and  Denmark;  Waldemar  III.  King  of 
the  latter  country,  made  a  defcent  in  the 
Ifland  of  Gothland,  and  plundered  the  rich 
city  of  Wijbuy,  As  fome  of  the  Hanfe  Mer- 
chants were  involved  in  the  ruin,  (as  it  mould 
feem  without  redrefs,)  the  League  in  revenge, 
confifcated  all  the  fhips  and  effects  of  the 
Dattes,  that  were  within  their  ports,  and  de- 
clared war  inform  upon  the  King,  (k)  Into 
this  war  they  drew  by  alliance^  the  King  of 
Norway^  the  Dukes  of  Mecklenburgh  and 
Holjlein,  and  feveral  other  Princes.  And 
after  various  fuccefs,  and  a  fhort  peace,  the 
war  broke  out  again  ;  and  was  refolved  upon, 
after  afolemn  deliberation  held  by  the  deputies  of 
eighty  of  the  cities^  who  met  in  Congrefs  for  that 
purpofe  in  Cologne,  (/)    In  confequence  of  this, 

(k)  Commovit  ea  Gothlandia  devaftatio  omnes  Geiv 
manias  Civitates,  prtefertim  illas  feptuaginta  Capitalesx 
quae,  mijfis  legatis,  hoftilia  Valdemaro,  ob  direpte  eorum 
infigne  Emporium  Vijbycenfe,  nuntiabant. 

Olaus  Mag.  Lib.  18.  p.  691. 
(/)  Mod.  Un.  Hift.  29.  102. 

they 
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they  equipped  a  formidable  fleet,  which  failed 
ftraight  to  Copenhagen,  and  obliged  the  King 
to  make  a  peace,  and  yield  to  them  the  ifland 
of  Scbonen  for  fixteen  years,  by  way  of  re- 
imburfement.  (m)  The  Treaty  was  fworn 
to,  and  guaranteed  by  a  number  of  Prin- 
ces, (n) 

In  the  fifteenth  century,  we  fee  them  en^ 
gaged  in  much  more  important,  though  lefs 
fuccefsful  operations  ;  in  which  the  rule  of 
their  conduct  feems  to  have  been  founded, 
not  fo  much  upon  commercial,  as  political 
principles. 

The  Kings  of  Denmark,  had  long  been  the 
Defpots  of  the  North,  and  the  great  bulwark 
between  them  and  the  Vandalian  cities,  (as 
the  Teutonic  Hanfe  were  fometimes  called) 
was  the  Dutchy  of  Holjlein.  Eric  of  Den- 
mark, having  nearly  overwhelmed  the  Prin-, 
pes  of  that  Country,  the  City  of  Hamburgh 
reprefented  to  the  League,  the  importance  of 
oppofing  his  progrefs,  and  the  necefiity  of 
folding  the  balance  between  them.     In  con- 

im)  Heifs.  2.  343.  (n)  Mod,  Un.  Hift.  29.  203. 

fequence 
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frequence  of  this  they  allied  themfelves  with 
Holftein,  but  firft  fent  Deputies  to  Eric, 
■who  in  the  name  of  all  the  Hanfe,  exhorted 
him  to  peace  ;  which  being  refufed,  they  once 
more  exercifed  the  fovereign  right  of  declaring 
war.  [o) 

In  the  courfe  of  this  war,  they  fent  a  fleet 
againft  Denmark,  compofed  of  more  than 
two  hundred  ihips,  having  twelve  thoufaad 
land  forces  on  board  ;  (p)  and  the  Emperor, 
who  was  the  ally  of  Erie,  having  it  in  his 
power  to  put  them  under  the  Ban  of  the 
Empire ;  they  publiihed  a  manifefto  fetting 
forth  that  they  had  declared  war  in  defence  of 
their  rights  and  liberties, 

Hoftilities  were  at  length  put  an  end  to, 
after  having  la/led  nine  years  \  and  the  peace 
was  agreed  upon  in  a  regular  Congrefs,  at; 
which  the  Deputies  of  the  Hanfe  attended,  a^ 
the  Allies  of  Holftein.  (q) 

Now  I  own,  that  in  thefe  operations,  I  can 
fee  nothing  but   the    conduct   of    the   moil 

(o)  Mod.Un.Hift.  244.  (p)  Heifs.  2.  343, 

(q)  Mod.  Un.  Hift.  29.  148.  155, 

regular 
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regular  Sovereign  Power ;  and  there  is  no  al- 
ternative but  to  pronounce  the  Hanfeatic  League 
to  have  been  either  Sovereigns  or  Freebooters. 
The  manner  in  which  they  concluded  them- 
felves,  however,  is  decidedly  in  favour  of  the 
firft  ;  fince  Declarations  of  War ;  treaties  of 
Peace  ;  Manifejloes  ;  Alliances  with  Princes, 
and  the  Guaranty  of  legitimate  Sovereigns,  can 
hardly  be  entered  into,  except  by  thofe  who 
are  legitimate  Sovereigns  themfelves. 

There  were  many  other  tranfa&ions,  of  a 
nature  indeed  not  fo  decided,  but  which  all 
of  them  in  like  manner  take  their  rife  from  a 
fuppofed  Sovereignty  in  the  league;  and  by 
the  fifteenth  and  twenty-firft  articles  of  the  or- 
dinances agreed  upon  in  their  affembly  held  at 
Lubec  in  141 8,  they  exercife  the  power  of 
corporal  punifhment,  of  imprifonment,  and 
even  of  life  and  death,  (r) 

Thus 

(r)  "  Nemo  arma,  tela,  aut  inftrumenta  bellica,  &rc. 
a  piratis,  praedonibus,  homicidis,  et  talibus  malitiofis  ven- 
"  dito,  fub  pcena  vita"  Leibnitz.  Cod.  Diplom.  313. 
If  any  of  a  (hip's  crew  alfo  refufed,  when  in  diftrefs,  to  ailift 

in. 
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Thus  much  then  for  the  more  prominent 
a&s  of  Sovereignty  exercifed  by  the  Hanfe.  But 
if  we  alfo  infpect  the  Treaties  alluded  to  by  Wi- 
quefort  himfelf,  we  fhall  find  the  ftyle  of  them 
very  different  from  the  ftyle  of  fubordinate 
contracts,  or  mere  charters^  which  muft  have 
been  ufed,  had  they  been  (imply  *  as  he  fup- 
pofes,  a  Gild,  or  Fraternity ,  (and  nothing 
more)  ftipulating  for  commercial  privileges. 

In  the  firft  place,  though  the  immediate  fub- 
ject  matter  of  the  Treaties  is,  as  we  may  natu- 
rally imagine,  concerning  commerce ',  yet  the  lan- 
guage of  the  contracting  parties  is  that  of 
Sovereigns.  The  characters  of  the  agents  on 
both  fides  who  made  the  Treaties,  are  de- 
fcribed  in  terms  exa&ly  fimilar ;  and  the 
powers  with  which  they  were  inverted,  relate 
to  things  in  which  Sovereigns  alone  are  allowed 
to  interfere  ;  in  addition  to  which,   the  very 

titles 

in  preferving  the  cargo,  fo  that  it  came  to  be  damaged  through 
their  negligence, 

Tunc,  nebulones  captivi  et  in  carcerem  adduci  debent, 
in  quacunque  civitate  illi  deprehendi  poterunt ;  atque  tune 
per  integros  quatuordecim  dies,  non  aliter  quam  aqua  ttfolo 
pane  faturentur ;  faltem  ad  neceffitatem  vitae  fuftentando, 
ut  in  honeflate  fidelitas  eo  reclius  confervitun     (Ibid.) 
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titles  of  the  deeds  import  them  to  be,  what 
none  but  Sovereigns  can  have  the  power  to 
make,  namely,  'Treaties  of  Peace. 

As  a  proof  of  this,  we  need  only  fet  forth 
the  language  of  the  Treaty  of  Utrecht,  made 
between  Edward  IV.  and  the  League,  Feb.  29, 
1474. 

It  is  called  a  Treaty  of  Peace  between  the 
King  of  England  and  the  Hanfe  Towns,  (s) 
and  the  Plenipotentiaries  who  made  it  are 
thus  defcribed  :  W.  Hattecliffe,  &c.  Joannes 
Ruflcl,  &c.  W.  Rofle,  &c.  Oratores,  Commif- 
farii,  Procuratores,  Nuncii,  et  Deputati  nojiri,  in 
civitate  Trajettenji  comparuiflent ;  tuncque  et 
ibidem,  oumfpeclabilibus  et  circum/peclis  <viris9 
Domino,  &c.  &c.  &c.  Communitatum, 
Civitatum,  et  Oppidorum,  Hanfte  Teuto- 
nics, Oratoribus,  Nunciis,  Procuratoribus, 
una  cum  aliis  fibi  adjunctis,  particularium 
civitatum,  &c.  Oratoribus,  infra  nomina- 
tes, &c. 

(*)  Aitzema.  AfF.  d'etat  et  de  guerre.  4.  389. 

2  Now 
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Now  upon  this  we  may  obferve,  that  the 
only  difference  between  the  titles  of  the  agents 
of  Edward,  and  thofe  of  the  League,  is  the 
addition  to  the  former,  of  Commijj'arii  &  De- 
putati,  which  are  of  little  confequence  :  for  it 
is  well  known  to  all  thofe  who  have  looked 
into  antient  Treaties,  and  the  credentials  of 
Ambaffadors,  that  the  word  Orator  was  iir 
old  times  the  defcriptive  title  of  the  agents 
of  Sovereigns  in  the  exercife  of  their  func-* 
tions.  [t) 

The  Deed  goes  on  to  fay,  that  thefe  Ora- 
tores  had  met  on  both  fides  to  deliberate,  de 
modis,  viis,  ac  formis,  quibus  differentia,  Ikes, 
guerra,  injuria,  et  difcordice,  inter  homines 
partium  prasdi&arum,  motas  &  pendentes* 
finaliter  pacificari,  &c.  poffent. 

That,  in  confequence  of  this,  infpirante  pacis 
autore,  pro  pacificandis  et  abolendis  different 
iiis,  litibus,  guerris,  &c.   &c. 

Atque  pro  reducendo,  et  f eftituendo,  omries 
et  fingulos  homines  utriufque  partis  prsedi&ae, 

(/)  Vide  Coke.  4th  Inftitute.  153, 

ad 
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ad  priflinam  amicabilem,  et  mutuam  commu- 
nicationem,  et  converfationem ;  liberumque 
intercuffum,  mercandifandi,  &c-  they  had 
agreed  upon  a  certain  Convention,  vice,  auto- 
ritate,  et  notJiinibus  fuperiorum,  pro  fe  fuifque 
fucceffbribus  ttfubditis,  univerfis,  &c.  &c.  (v) 

This  is  a   language,    fo   clearly  that  of  the 
agents   of  Sovereign  Pow.ers,  that  if  it  is  al- 
lowed (and  it  has   never   been    denied)  that 
the  Hanfe  Towns  had  a  right    to  make  ufe 
of  it,  I  cannot    conceive  it  commonly  con- 
fident to  deny  their  Sovereignty  at  the   fame 
time.     The  legitimate  mention  of  wars,  injuiT 
ries,  and  difcord ;  of  the  infpiration  of  Heaven \ 
as  prompting  them  to  peace  ;  and  of  fuccef- 
fors  and  fubjeBs,  who  were  to   be  bound  by 
the  Treaty  they  were  going  to  make  ;  are  all 
proofs  of  the  point  too  ftrong    to   need  jmy 
farther  comment. 

Such,  then,  is  a  very  fhort  view  of  this  cele- 
biated  Affociation,  under  a  light  in  which  it 
has  not  often  been  confidered,  and  which  be- 
fpeaks  the  utmoft  refinement   nvthofe  Con- 

(v)   Vide  ut  fup. 

,Vol.  II.  U  ventlons 
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ventions  which  permitted  fuch  a  Sovereignty 
to  exift  ;  for  it  is  certainly  no  incurious  part 
of  the  hiftory  of  the  European  nations,  to  ob- 
ferve  them  acknowledging  for  fo  long  a  time 
an  artificial  ftate,  compofed  of  materials  which 
almoft  all  of  them  lent,  as  it  were,  towards 
its  formation ;  which  they  had  the  power  of 
withdrawing  at  pleafure ;  and  which,  like  an 
enchantment,  was  actually  annihilated  as  foon 
as  they  chofe  to  break  the  charm.  To  this 
they  were  at  laft  driven  by  the  increafing 
power  of  the  union,  which  induced  them, 
after  their  famous  war  with  Eric  of  Denmark, 
to  withdraw  their  refpective'  merchants,  and 
the  alliance  inftantly  crumbled  to-pieces. 
From  that  time,  none  but  the  German  cities 
were  allowed  a  place  in  the  Confederation ; 
and  they  being  continually  reduced,  as  va- 
rious Sovereigns  got  the  better  of  them,  it  has 
dwindled  to  the  three  towns,  formerly  men- 
tioned, [w)  which  are  perhaps  more  powerful, 
from  their  individual  confequence,  than  from 
any  fupport  they  may  derive  from  a  union, 
which  is  now  "  the  prefentation  of  but  what  it 


was" 


(w)    Pfeffel.    droit    pub.   cTAllemagne,.    I.    443,  445^ 
Putter.  3.  ch.  1. 

OF 
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OF  AUXILIARY  TREATIES. 

Another  great  point  in  which  Treaties  and 
pofitive  Conventions  influenced  the  Law  of 
Nations,  and  contributed  to  feparate  it  ftill 
farther  from  the  law  of  nature,  was  the  power 
which  it  vefted  in  nations  of  doing  certain 
acts  of  a  hoftile  nature,  but  which  were  not 
therefore  to  place  them  in  the  fituation  of  a 
declared  enemy. 

According  to  natural  principles,  it  fhould 
feem,  that  whoever  affifts  an  enemy,  let  what 
will  be  his  previous  connection  with  him,  be- 
comes inftanter  an  enemy  alfo,  and  may 
therefore  be  purfued  as  fuch  wherever  he  ap- 
pears. According  to  modern  doctrines,  how- 
ever, in  confequence  of  the  multiplication  of 
the  ties  between  all  the  States  of  Europe, 
by  means  of  Treaties ;  it  is  allowable  for  a 
nation  to  be  the  enemy  of  another  to  a  certain 
point,  and  no  farther  :  and  if,  previous  to  the 
breaking  out  of  war  between  two  kingdoms, 
a  defenfive  Treaty  has  been  made  between  one 
©f  them  and  a  third,  by  which  a  certain  num- 
U  2  ber 
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ber  of  troops  is  to  be  mutually  afforded,  the 
compliance  with  the  agreement  implicates 
the  Auxiliary  in  the  quarrel,  only  fo  far  as 
the  contingent  which  he  furnifhes  is  con-, 
cerned.  (x) 

Traces  of  this  refinement,  and  the  manner 
in  which    it  was   by  degrees  introduced    by 
Convention,  are   to  be  difcovered  very  plainly 
in    the    ages  before   us,    particularly  in    the 
Treaty  between  John  and  Philip,  Kings  of 
England  and  France  in    1214 ;  in  which  their 
conduct  with   refpeel:   to    the  rival   Kings  of 
Sicily  and  Germany,  Frederick  and  Otho, 
was    laid  down    in   precife  terms.      Philip 
was   the  ally  of  Frederick,  and  John  of 
Otho  ;  and   France  and  England  agreed,  to 
make  peace,  without  tying    themfelves  down 
to  abandon  their  allies  ;   fo  that  it  was  poffi- 
ble  for  each  to  remain  at  war  in  a  certain  ter- 
ritory, as  Auxiliaries  y  though   the    two  coun- 
tries reflectively  continued  at  peace  at  home* 
The  following  article  acknowledges  it  in  lan- 
guage the  mod  exprefs  : 

Fredericiis  rex  Romanorum  et  Sicilicer  erit  in 
n'jjira  treuga  Ji  voluerit,  et  rex  Otho  fimilitery 
erit  in    treuga  regis  Anglic?,  fi  voluerit ;  et  Ji 
(x)   See  Vattel  L.  3.  S.  101. 

alter 
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alter  illorum  noluerit  eJJ'e  in  trcuga,  nos  poteri- 
mas  juvare  Fredericum  in  Imperio  ;  et  rex  An- 
glic? Othonem  in  Imperio  Jimiliter  ;  abfque  mpf- 
facere,  et  abfque  faciendo  guerram  inter  "Joan- 
ne?n  regem  Anglice  et  nos9  de  terris  nojlris.  ( y  ) 

In  like  manner,-  towards  the  end  of  the 
fame  century,  when  the  moft  determined  war 
prevailed  between  Arragon  and  Rome,  in 
which  Naples  was  the  chief  fupport  of  the 
latter;  it  was  ftipulated  by  the  Treaty  of 
Oleron,  which  was  to  give  peace  to  Sicily  and 
Naples ,  that  James,  King  of  the  former 
country,  mould  be  allowed,  notwithstanding 
that  peace,  to  affift  his  brother  the  King  of 
Arragon  in  whatever  war  he  undertook.  (2;) 

In  like  manner,  alfo,  after  th e  Treaty  of  Bretig- 
ny,  between  Jo  h  n  of  France,  and  Ed  w  a  r  d  III. 
of  England,  Henry  de  Tranjiamare  being  raifed 
up  by  John  to  balance  the  interefl:  of  England 
with  his  brother  the  King  of  Caftile,  he  was 
bound  by  Treaty  to  ferve  the  King  of  France  "en- 
"  vers  et  co?itre  tous;"  for  which  he  had  a  penfion 

(y)  Rym.  1.  112.  Leibnitz.  Cod.  Dip.  p.  9. 
(3)  Burign.    2.   220. 

U  3  ox 
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of  ten  thoufand  livres,  and  a  promife  of  an 
honourable  retreat,  in  cafe  he  failed  in  his 
enterprifes.  (a)  But  as  the  name  of  England 
did  not  appear  in  the  Treaty,  it  could  not 
declare  war  againft  France,  and  both  coun- 
tries engaged  in  the  war  of  Caftile  as  Auxi- 
liaries ^  without  interrupting  their  amicable 
intercourfe  at  home.  The  foldiers  of  France 
fought  the  battles  of  Henryy  and  the  power 
of  England  was  led  by  the  Black  Prince  to 
the  afliftance  of  Peter  ;  and  each  nation 
again  encountered  one  another  in  Spain, 
though,  in  conformity  to  the  rules  of  the 
world,  in  other  parts  they  remained  at 
peace,  {b)  * 

Mankind  had  made  a  confiderable  advance 
in  the  diplomatic  fcience,  when  fuch  renne-r 
ments  were  held  legitimate.  -  The  Romans 
purfued  a  very  different  conduct,  and  much 
nearer  to  the  law  of  nature,  in  confidering 
every  ally  of  an  enemy  as  an  enemy  himfelf. 
Other  nations  thought  fo  too  ;  and  the  total 

• 

{a)  Trefor.  des  Chartres.  ap.  Villaret.  I.  272, 
(b)  See  the  reafoning  before-mentioned  in  the  cafe  of  the 
Marechal  D'Andregham,  Chap.  XIV. 

deftru&ipa 
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deftruction  of  their  city  by  Brennus,  was 
the  well-known  confequence  of  the  affiftance 
they  gave  to  the  enemy  of  the  Gauls. 


OF  TREATIES  OF  SUBSIDY. 

Not  unfimiiar  to  thefe  Alliances,  were  the 
Treaties  of  Subjidy^  fo  frequently  to  be  met 
with  all  through  the  hiftory  of  Europe, 
and  which  have  grown  to  be  fo  important  a 
part  of  the  Jus  Publicum  in  modern  times. 

The  invention  of  money,  among  other  re- 
volutions which  it  caufed  in  the  affairs  of 
mankind,  brought  about  that  great  one,  of  in- 
verting thofe  who  pofleffed  it,  with  a  potent 
and  manageable  inftrument  of  railing  a  power 
which  they  could  not  well  have  commanded, 
if  left  to  mere  natural  refources.  Money, 
therefore,  has  not  been  improperly  called 
power  itfelf ;  and  the  character  of  it,  as  one  of 
the  finews  of  war,  is  well  known.  By  a  pro- 
per employment  of  this  great  engine,  the 
fta^es  of  the  world  contrived  to  multiply  their 
U  4  forces, 
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forces,  and  had  always  at  command  a  certain 
body  of  troops  entertained  for  them  by  other 
nations,  without  thereby  involving  the  whole 
force  of  thofe  nations  intheir  general  quaiv 
rels. 

In  the  application,  however,  of  this  doc- 
trine, regard  was  of  courfe  had  to  the  fpirit  of 
the  various  other  inftitutions  which  at  that 
time  governed  the  world  ;  and  as  the  Feudal 
Syftem,  while  it  in  general  allowed  the  rights 
of  peace  and  war  to  all  great  vaffals,  abfo- 
lutely  forbade  the  exercife  of  them  towards 
the  Lord  Paramount ;  we  find,  that  in 
making  thefe  Treaties  of  Subfidy,  exceptions 
were  conftantly  introduced  in  favour  of  thofe 
who  might  poffefs  fuperio.ur  rights  over  the 
parties. 

This  recourfe  to  fubfidy  appears  early  in 
the  hiftory  of  Europe.  So  far  back  as  1 10  I, 
we  have  a  long  and  regular  Treaty  of  this 
fort  between  Henry  I.  of  England,  and  the 
Earl  of  Flanders  ;  by  which,  in  confideration 
of  four  hundred  marks  a  year,  the  Earl  is 
bound  to  affift  the  King  with  five  hundred 
foldiers,  againft  all  enemies  who  may  attack 

him 
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him  in  England,  except  his  liege  Lord  the  King 
of  France,  (c)  A  century  afterwards,  another 
Treaty  is  made  to  the  fame  effect,  between 
King  John  and  the  Earl  of  Holland  ;  the 
foldiers  to  be  in  the  pay  of  the  King  while 
within  the  realm  :  (d)  and  in  1295,  we  find  a 
Treaty  of  Subfidy  and  Alliance  between  Phi- 
lip le  Bel,  and  the  fame  flare ;  by  which, 
in  confideration  of  25,000  livres  paid  down, 
and  4000  a  year  for  life,  the  Earl  promifes  to 
•  affift  him  in  all  his  wars,  except  an  offenjive  one 
againji  his  liege  Lord  the  King  of  Germany  ;  to 
receive  his  troops  within  his  territories  at  plea- 
fure  ;  and  to  make  war  againft  all  his  ene- 
-mies,  being  the  Allies  of  the  King  of  Engl  and y 
'particularly  thofe  "  qui  ont  recu  fes  deniers 
contre  le  dicl:  Roy  de  France."  {e} 

When  Edward  III.  and  Philip  of  Valois, 
were  preparing  for  their  great  conteft  in 
France  ;  they  each  of  them  fought  Allies  to 
themfelves  by  every  poffible  means  ;  and  a 
hundred  thoufand  marks  purchafed  a  power- 

(c)  Rym.   1.  i,  2.  {d)  Id,  I.  168. 

j/)  Leibnitz.  Cod.  Dip].  34. 

ful 
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ful  Auxiliary  to  the  former,  in  the  perfon  of 
Adolphus  of  Naflau.  (f. )  King  Charles 
V.  of  France,  furnamed  the  Wife,  is  alfo  re- 
prefented  by  an  hiftorian,  as  eager  to  gain  fo- 
reign Princes  on  all  occafions  to  his  interefts, 
by  careffes  and  penfions,  for  which  they  were 
to  furnifh  him  with  a  certain  number  of  men  ; 
and  the  Trefor  des  Chartres  is  full  of  Deeds, 
by  which  he  obtained  the  fervices  of  foldiers 
of  all  ranks,  from  Sovereigns  down  to  fimple 
knights,  drawn  from  the  frontiers  of  Flan- 
ders, and  Brabant,  from  the  Rhine,  and  the 
interiour  of  Germany,  {g) 

The  military  fpirit  of  the  age,  aflifted  by 
Chivalry,  which  taught  men  to  oifer  their 
fervices  wherever  they  were  moft  wanted,  con- 
tributed without  doubt  to  the  univerfality  in 
which  this  cuftom  was  eftablifhed  ;  and 
Europe  faw  every  where  vaft  bodies  of  men  in 
arms,  who,  if  they  had  no  quarrel  of  their 
own  upon  their  hands,  were  ready  at  the  call 
of  thofe  who  had,  Tofubfidize  therefore,  as 
it  was  an  obvious,  fo  it  foon  became  a  gene- 
ral practice ;  and  one  part  of  a  nation  might 

(/)  Rym.  3.  (g)  Villaret.  2.  8. 
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legitimately  be  lent  to  the  affiftance  of  another 
Iftate,  without  bringing  down  upon  the  whole, 
the  hoftilities  of  thofe  againft  whom  it  was 
direded. 


It  was  hence  that  the  character  of  a  foldier 
of  fortune  arofe,  a  defcription  of  men  very 
antiently  known  in  Europe.  It  appeared  un- 
der various  fhapes,  and  almoft  at  all  times  ; 
under  the  name  of  Rowters  in  the  twelfth 
and  thirteenth,  and  under  that  of  the  Compa- 
nies in  the  fourteenth  century,  (h)  In  Italy 
they  were  known  by  the  appellation  of  Con- 
dottieri,  or  Leaders  of  Bands  ;  who  made  a 
trade  of  war,  trained  up  foldiers  in  their  own 
pay,  and  let  them  and  themfelves  out  for 
hire,  to  every  ftate,  and  to  every  eaufe,  that 
flood  in  need  of  them.  (/) 

Finally,  the  Treaties  of  Subfidy  which 
were  formed  by  feveral  Powers,  particularly 
France,  with  the  Swifs  Cantons,  are  ftrong 
inftances  of  this  refinement  in  the  Law  of 
Nations.     By  thofe  Treaties,  the  belt  troops 

(h)   Speed.  490. 

(?)  Robertfon.  Ch.  v.  1.  160, 

of 
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of  Switzerland  have  been  vigoroufly  employed 
againft  particular  ftates,  without  their  con- 
ceiving, on  that  account,  that  they  had  a  legi- 
timate caufe  for  quarrel  againft  the  community 
which  punifhed  them.  Lewis  XL  is  faid  to 
have  been  the  firft  who  began  to  fubfidize  the 
Swifs  upon  a  fyftem.  He  found  that  they 
could  be  redoubtable  enemies ;  and,  taking 
advantage  of  this  cuftom,  (which  thus  allowed 
of  a  partial  employment  of  their  forces, 
without  on  that  account  endangering  the 
whole,)  he  converted  them,  by  means  of 
lubfidy,  into  the  moll  ferviceable  of  his 
friends,  [k) 

<  The  advcmtage  of  granting  fubfidies  to  fo- 
reign troops,  for  fighting  battles  in  which 
they  are  no  wife  concerned,  it  is  rather  the 
object  of  politics,  than  of  the  Law  of  Nations - 
to  fettle  :  but  its  propriety  upon  moral  and 
Chrifiian  principles,  it  would  not  be  improper 
to  difcufs.  As  this  work,  however,  is  more 
an  hiftorical  deduction  of  what  was,  than  a 
differtation  on  what  ought  to  be,  I  ihall  not 
here  go  into  the  queftion.     At  the  fame  time 

(k)  Gamier.  1.491.  Recueil  des  Traitez.  1,  599, 

the 


TREATIES  AND  CONVENTIONS.       30* 

the  fubjed:  itfelf  demands  the  mention  of  fe- 
veral  celebrated  bands  of  thefe  foldiers  of  for- 
tune, whofe  actions  were  attended  with 
many  remarkable  and  melancholy  effects  upon 
the  affairs  and  the  jurifprudence  of  the 
world,  and  will  ferve  to  mew  very  power- 
fully the  evils  to  which  they  are  liable, 
whenever  the  general  order  of  things  is  de- 
ranged. 

In  the  beginning  of  the  fourteenth  century, 
the  perpetual  wars  of  Sicily  had  overwhelmed 
that  fine  ifland  with  troops  of  all  nations. 
Moil  of  thefe,  it  mould  appear,  were  Merce- 
naries, who,  confulting  the  genius  of  their 
order,  and  influenced  by  the  barbarity  of  the 
times,  refufed  to  lay  down  their  arms  after 
their  employers  had  made  peace,  and  conti- 
nued a  way  of  life  which  was  no  longer  law- 

foi.(/) 

( /)  Porfo  Sicilia  tot  bellorum  motibus  libera,  in  mili- 
tum  Catalanorum^  Arragonenfium,  Calabrorum,  ct  .Sicu- 
lorum,  rapinas  et  depredationes  incidit.  Quos  Fredericus 
ut  Infulam  expurgaret,  contra  Turcas  qui  Conftantinopo- 
litn  infeftabant  auxiliares  mifit.  Fazellus  de  rebus  Sicu- 
lis.  477. 

Frederick, 
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Frederick,  King  of  Sicily,  was  at  a  lofe 
how  to  difband  them  ;  and,  as  the  only  means 
of  delivering  the  iiland,  he  fent  them,  to  the 
amount  of  eighteen  thoufand,  as  Auxiliaries 
to  Andronicus,  Emperor  of  Conftantinople, 
againft  the  Turks.  Their  Commander,  Ro- 
ger de  Flor,  acquired  the  great  dutchy  of  Ro- 
mania, and  performed  fignal  fervices  for  the 
Emperor.  In  the  courfe  of  five  years,  how- 
ever, they  turned  againft  their  new  em- 
ployer, and  fought  and  defeated  his  fon  Mi- 
chael, in  a  pitched  battle.  They  afterwards 
entered  into  the  fervice  of  the  Count  of  Va- 
lois,  who  pretended  to  the  throne  of  Con- 
ftantinople ;  and  afterwards  again,  into  that 
of  Walter  de  Brienne,  Duke  of  Athens. 
Quarrelling  with  this  latter  Sovereign,  as 
they  had  done  before  with  the  Emperor,  they 
fought  and  killed  4  him,  and  even  took  pof- 
feffion  of  his  country,  which  they  formed 
into  a  j?ate  for  themfelves,  under  the  title  of 
the  Great  Company.  They  preferved 
their  full  independence  till  the  year  1 326, 
(four  and  twenty  years  after  their  departure 
from  Sicily,)  when  they  put  themfelves  under 
the  protection    of  their   old  employer,  King 

Frederick ; 
2 


TREATIES  AND  CONVENTIONS.       303 

Frederick  ;  (m)  and,  under  his  Viceroys,  they 
exifted  for  years  as  an  acknowledged  ftate,  till 
they  were  loft  amid  various  other  revolu- 
tions. We  have  thus  the  picture  of  a  body 
of  men,  collected  at  firft  by  legitimate  com- 
miflions,  difpofing  of  themfelves  by  Treaty, 
in  virtue  of  a  kind  of  baftard  Sovereignty, 
till  they  at  length  actually  became  Sovereigns 
themfelves.  [ri] 

Similar  to  this,  but  attended  with  more  va- 
rious, and,  to  us,  more  interefting  circum- 
ftances,  is  the  hiftory  of  thofe  famous  Mer- 
cenaries in  the  middle  of  the  fame  century, 
known  by  the  name  of  the  Companies. 

The  quarrel  for  the  crown  of  France  be- 
tween Edward  III.  and  Philip  of  Valois, 
'had  thrown  the  whole  world  into  arms  ;  and 
the  great  length  of  time  during  which  that 
quarrel  lafted,  brought  immenfe  bodies  of 
foldiers  from  all    nations   into  the  kingdom 

(m)  Burigny.  2.  245.  6.  7. 

(n)  It  is  hardly  neceflary  to  obferve,  that  this  is  a  very 
different  cafe  from  that  frequent  one  of  an  Ally  (being  already 
*  Sovereign  Power)  called  into  the  amftance,  and  becoming 
the  definition  of  a  weaker  State. 

which 
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which  was  the    object    of  contention.     The 
military  fpirit  expanded  itfelf  ftill  more  than 
it  was  naturally  inclined  to  do,  and   the  pro- 
feffion  of  a  foldier  feemed  literally  to  have 
annihilated  all  others.    When  therefore  by  the 
Treaty  of  Bretigny,  1360,  a  general  peace  was 
agreed  upon  between  the  rival  Powers,  there 
remained  all  over  the  feat  of  war  a  vaft  mul- 
titude of   armed    bands,  whofe    ravages  had 
hitherto  been   authorifed  by  the  fandtion  of 
Sovereigns,    but  who   could  now  no  longer  . 
continue  their  mode  of  life,  without  incurring 
the  vengeance  of  the  law.     It  was  not,  how- 
ever, for  fuch   men  to    underftand   how  the 
fame  conduit  could  be  morally  different,  be- 
eaufe  they  were   in  different  fituations ;  and 
that  what  at  one  moment  had  been  their  duty, 
mould  of   a  fudden   have   become    a  crime. 
When  therefore    the    two   governments  had 
difbanded  their  fevei  al  powers,  without  taking 
the  precaution  of  providing  them  a  retreat,  or 
pointing  out  to  them  the  means  of  honourable 
induftry,   they  were  led,  not  unnaturally,  to 
continue  the  only  profeffion  which  they  had 
probably  known  :  and  as  the  caufe  they  had 
engaged   in,    was    indifferent   to    the  greater 
number  •  of  them,  a  change  in  their  appella- 
tions 
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lions  was  the  only  point  that  diftinguifhed 
them  in  their  new  characters.  Their  occu- 
pations continued  almoft  exactly  the  fame ; 
but  the  name  of  Soldier,  was  degraded  into 
that  of  Robber. 

According,  therefore,  as  they  were  dif. 
banded,  they  formed  themfelves  into  Com- 
panies, and  electing  fome  of  the  boldeft  of 
their  body  as  their  Chiefs,  they  fell  upon 
every  thing  that  came  in  their  way,  with  a 
rage  which  was  fo  much  the  more  violent, 
as  it  was  removed  from  all  the  reftraint 
under  which  they  had  formerly  lived.  Not 
only  private  houfes,  but  cities  ;  not  only 
the  highways,  but  whole  provinces,  were  ra- 
vaged by  thefe  mercilefs  men  ;  and  the  dis- 
tinctions of  fex,  of  age,  and  even  of  friend 
and  enemy,  were  all  confounded.  (0) 

Their  numbers  and  actions  made  them  re- 
fpected,  as  well  as  dreaded  ;  they  formed  en- 
terprifes  fuperiour  to  the  force  of  many  regu- 
lar ftates  ;  and  in  the  end,  as  we  mail  ob- 
serve, they  acquired  nearly  as    much   confe- 

(0)  FroifT.  V.  1.  Ch.  214.  Vie  de  B.  du  Guefcl.  88. 

Vol.  II.  X  quence, 
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quence,  by  forcing  Sovereigns  to  treat  with, 
and  in  fome  meafure  therefore  to  acknow- 
ledge them* 

At  firfl:  the  King  of  France  confidered  them, 
as  he  had  a  right  to  do,  as  rebels  and  free- 
hooters.  They  were  not  authorifed  by  any 
Sovereign  Power ;  they  made  war  under  no 
commiffion  but  their  own  fwords  ;  and  hence 
they  have  been  called  by  an  old  hiftorian, 
*c  Filii:  Belial,  Guerratores  de  variis  natio- 
nibus,  non  habentes  titulum"  (p) 

Succefs,  however,  obliging  the  King  to  pur- 
fue  a  different  plan  :  one  of  their  armies, 
'muftering  fixteen  thoufand  ftrong,  encoun- 
tered  James  de  Bourbon,  a  Prince  of  the 
Blood  of  the  firft  accompiifhments,  attended 
by  the  flower  of  the  French  Chivalry,  and 
defeated  and  killed  him  at  Brignais^  near  the 
hanks  of  the  Rhone.  They  afterwards  pillaged 
the  whole  of  the  Lyonnois^  and  other  pro- 
vinces ;  and,  marching  ftraight  to  Avignon* 
refolved  ta  plunder  the  whole  Confiftory, 
together  with  the  Pope  himfelf.     From    this- 

(p)  Continuat.  of  Guill.  de  Nangis.  1360. 

2  they 
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•they  were  only  diverted  by  the  Marquis  of 
Montferrat,  a  Sovereign  Power,  who  by 
treaty  took  them  into  his  pay,  and  ventured 
to  employ  them  in  his  wars  in  Italy,  (q) 

Five  years  patted  on,  during  which  France 
continued  a  prey  to  their  ravages,  in  her 
faireft  provinces,  without  a  poffibility  of  re- 
straining them ;  and  the  complexion  of  the 
times,  and  the  cuftom  we  have  been  confi- 
dering,  tended  palpably  to  increafe,  inftead  of 
diminifliing  the  evil. 

The  mode  which  had  been  adopted,  of 
granting  fubfidies  to  particular  Chiefs  of  re- 
nown, for  the  purpofe  of  holding  in  readinefs 
a  conftant  fupply  of  armed  men,  was  favour- 
able to  the  Companies  in  the  higheft  de- 
gree ;  and  fo  far  from  being  repreffed,  they 
were  encouraged,  and  aclually  joined,  by  men 
whofe  names  in  other  times,  would  have  made 
them  blufh  at  their  perverfion  of  a  profeflion, 
of  all  others  perhaps  the  mod  truly  noble, 
as  well  as  the  mod  brilliant.  Accordingly, 
about  this  time,  we  find  the  character  of  thefe 

0)  FroifT.  V.  i,  Ch,  215. 

X  2  robbers 
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robbers  raifed,  and  the  rememberance  of  their 
actions  almoft  done  away,  by  the  acceflion  of 
fuch  men  as  Calverly,  Gournay,  Al- 
bret,  Auxerne,  Anjdregh'AM,  (a  Mar- 
fhal  of  France,)  and  even  of  Du  Guescelin 
himfelf. 

An  immediate  field  of  action    was  fought 
by  thefe  officers  in  Spain,  where  Henry  de 
Transtamere   held   his  arms  open  to  re- 
ceive them ;  (r)   and  fuch  was   the  weaknefs 
of  France,  that  it  was  the   only  method  fhe 
could  devife,  by  which  to   get    rid   of  fuch 
dangerous  enemies.     Upon  thofe,  therefore, 
whom  Charles  the  Wise  had  at  firft  treat- 
ed as  rebels,  he  condefcended  at  laft  to  confer 
a  kind  of  legitimacy,  by  actually   making  a 
'Treaty  with  them  to  evacuate  France  ;  in  the 
courfe  of  which  their  Chiefs  were  entertained 
with  all  poffible  honour  at  Farts,  (s)  and  re- 
ceived a  fupply  of    200,000    livres    as    the 
price  of  their  retreat.     It  was  upon  this  occa- 

(r)  FroiiT.   I.  230. 

(s)  One  of  thefe  Chiefs  was  Hugh  de  Calverly  himfelf 
a  very  accomplifhed  Knight  of  the  Englifh  party,  and,  as 
we  havefeen,  (Chap,  XIV.)  the  brother  in  arms  of  Dvt 

(Juefcelin. , 

fioti 
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fion  that  Du  Guescelin  was  given  to  them 
as  a  leader,  and  his  influence  with  them  was 
probably  occafioned  by  the  iniquitous  offer  of 
leading  them  firft  againft  the  court  of  Avig- 
non. In  the  courfe  of  that  vifit,  the  unfor- 
tunate Pontiff  was  treated  with  the  utmoft 
contempt  and  harfhnefs  by  this  celebrated 
General,  who,  all  accomplished  as  he  was  in 
the  virtues  of  knight  hood^  difplayed  upon  this 
occafion  the  talents  and  the  boldnefs  of  the 
mod  lawlefs  freebooter.  He  exacted  100,000 
florins  for  the  ranfom  of  Avignon ,  and  ra- 
vaged the  whole  country  till  it  was  paid.  (/.) 

After  their  well-known  fuccefs  in  the  caufe 
of  Henry  de  Transtamere,  the  Black 
Prince  refolving  to  reftore  the  King  they 
had  dethroned,  recalled  all  thofe  of  their 
number  that  depended  upon  England  ;  and 
fuch  was  their  reverence  for  his  authority, 
that  they  inftantly  obeyed  his  fummons,  and 
forced  their  way  out  of  Caftile,  in  fpite  of  all 
oppofition,  (v)  only  that   they  might  return 

(/)  See  the  particulars  of  this  remarkable  tranfa&ion  fet 
forth  with  much  fpirit,  and  at  the  fame  time,  fimplicity. 
Vie  de  Bert,  du  Guefcl.  89,  90,  91, 

(v)  FroifT.  1.  Ch.  279. 

X  3  to 
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to  it  againft  the  very  caufe  they  had  fo  fuc^ 
cefsfully  efpoufed.  In  their  fecond  expedi- 
tion, they  were  equally  fortunate  as  in  the 
firft ;  and,  upon  their  return  into  France, 
-which  they  called  their  Apartment,  (leur" 
CbambreJ  being  difmiffed  by  the  Prince  of 
Wales,  they  ftill  continued  embodied,  and 
fat  themfelvs  down  on  the  banks  of  the  Loire. 
Farther  they  were  defired  not  to  retreat  by 
Edward,  who  forefeeing  the  impending  war 
with  France,  told  them  he  might  ftill  have  oc- 
cafion  for  their  fervices.  The  King  of  France 
alfo,  from  the  fame  caufe,  held  a  large  body 
of  them  in  readinefs  on  the  other  fide ;  and 
thus  we  again  behold  this  memorable  clafs 
of  men,  now  freebooters^  now  regular  fol- 
diers,  changing  fervices  and  characters,  as  ac- 
cident, or  intereft,  or  the  exigences  of  the 
times,  required.  In  1374,  fourteen  years 
after  the  rife  of  thefe  Subfidiaries,  upon  the 
truce  between  France  and  England,  Enguer- 
rand  deCouRCY,  finding  them  without  em- 
ployment, entered  into  a  treaty  with  them  to 
follow  him  into  Aujlria^  to  the  fucceffion  of 
which  he  laid  claim* 

Such 
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\Such  then  was  the  confequence,  in  the 
fourteenth  century,  of  the  cuftom  of  hiring 
mercenary  troops  ;  and  I  have  judged  it  the 
more  neceflary  to  make  this  mention  of  them, 
becaufe  in  the  above  examples  we  may  ob- 
ferve  an  almoft  new  and  independent  Jlate, 
rifing  on  the  bofom,  and  in  very  fpite  of 
other  States,  and  preferring  themfelves  there, 
at  firft  indeed  by  force,  but  afterwards  by  law. 

Something  not  unfimilar  to  this,  arofe  even 
in  the  laft  century,  during  the  height  of  the 
famous  Thirty  Years  War  ;  when,  the  whole 
Continent  being  in  arms,  and  no  profeffion 
known  but  the  military  one ;  the  contending 
States  faw  vaft  bodies  of  men,  ftrangers,  as 
well  as  fubjects,  ranging  themfelves  under  the 
ftandards  of  various  Chiefs,  who  owed  their 
fortunes  and  independence  folely  to  their  ta- 
lents for  war.  The  univerfal  diforder  that  pre- 
vailed, offered  perpetual  opportunities  to  their 
ambition  ;  and  according  to  their  refources  in 
raifing  men,  or  their  ability  in  commanding 
them,  they  were  courted  and  protected  by  the 
Sovereigns  around  them  ;  and  by  the  treaties 
they  made,  became  actually  a  kind  of  Sove- 
reigns themfelves. 

X4  The 


3i2  INFLUENCE  OF 

The  moll  illuftrious  of  them  were  the  gal- 
lant Count  Mansfeldt,  and  the  famous 
Duke  of  Saxe  Weimar.  The  latter  was 
fubfidifed  by  Richelieu  in  the  fervice  of 
France,  It  was  however  in  the  fame  manner 
as  many  modern  potentates  are  fubfidifed  ; 
more  in  order  to  annoy  the  enemy,  than  to 
augment  the  poffeffions  of  the  fiibjidifing 
power.  The  Duke  made  conquefls  in  his 
own  name  all  along  the  Rhine ;  he  took 
Brijjac^  the  then  key  to  Alface^  and  garrifoned 
it  for  himfelf ;  and  of  fuch  importance  was 
his  army,  though  the  Sovereignty  (if  it  was 
one)  which  they  formed,  was  almoft  con- 
fined to  their  camp  ;  that  upon  the  death  of 
their  leader,  the  greateft  Princes  entered  into 
Treaty  with  them  for  their  fervices  and  their 
poffeffions.  The  Emperor,  the  King  of 
France,  the  Duke  of  Saxony,  and  the  Eledor 
Palatine,  were  all  rivals  upon  this  occafion. 
The  Emperor,  as  a  Sovereign  whom  they 
had  offended,  but  who  was  willing  to  for- 
give them ;  the  King,  as  the  power  whofe 
fupplies  had  enabled  them  to  keep  the  field  ; 
the  Duke,  as  the  heir  by  will  of  their  late 
Commander ;  and  the  Elector,  without  any 
pretention  at  all,  but  that  of  money  to  pur~ 

chafe 
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chafe  their  right.     This  laft,    however,  was 

known  to  be  fo  powerful,  that  Richelieu 
1 

did  not  fcruple  to  arreft  him  on  his  way  to 
the  army,  on  the  ground  of  his  entering  the 
kingdom  without  a  Safe  Conduct ;  (w)  and 
being  thus  left  with  lefs  potent  rivals  to  com- 
bat, he  fucceeded  in  purchafing  by  a  Treaty 
of  Subjidy^  the  fervices  of  the  army,  and  the 
conquefts  they  had  made  in  Alface.  (x)  In 
the  courfe  of  the  affair,  the  acquisition  of 
BriJJ'ac  from  the  Baron  d'Erback,  the  Go- 
vernor for  Weimar,  is  faid  to  have  coft  the 
celebrated  Marfhal  de  Gue brian t  as  much 
trouble  in  negotiation,  as  a  regular  fiege 
would  have  coft  him  in  war.  (y) 

Throughout  the  whole  of  thefe  tranfactions, 
it  is  evident  that  the  Duke  of  Weimar,  who 
had  not  originally  poffeffed  a  foot  of  land  in 

O)  Bougeant.  Hift.  de  la  P.  de  Weftph.  1.  5.  S.  58. 

(*)  The  heads  of  the  army  are  defcribed  fimply  as  the 
Gentlemen,  Dire&ors,  and  Officers  of  the  troops  which 
fhe  late  Duke  of  Weimar  commanded  ;  no  mention  is  made 
of  them  as  belonging  to  any  Sovereign  State,  Du  Mont. 
II.  184, 

[y)  Bougeant,  I.  5.  S.  55,  57. 

Sove* 
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Sovereignty )  (z)  was  yet  confidered  as  a 
Sovereign  by  thofe  who  treated  with  him  ; 
and  he  is  reprefented  by  an  hiftorian,  as  de- 
iirous  of  forming  that  eftablifhment  for  him- 
felf  in  Alface^  which,  while  he  lived,  he 
jealoufly  defended  againfi  his  very  employers 
the  French^  and  which,  had  he  not  died, 
would  have  probably  conferred  upon  him  the 
title  of  its  Landgrave,  (a)  Thefe  are  fome 
of  the  important  confequences  which  in  a 
time  of  general  and  continued  warfare^  may 
attend  upon  the  cuftom  of  fubfidifmg;  the 
whole  legal  force  and  extent  of  which,  muft, 
as  we  fee,  derive  their  original  fpring  from 
treaty  and  Convention. 

(z.)  Bernard  n'avoit  pour  tout  bien,  que  l'honncur 
d'etre  iflii  de  la  branche  ainee,  de  la  Maifon  de  Saxe.  Id. 
Sec.  56. 

(a)  Id.  lb.  Men  who  are  fond  of  fpeculation  might  pur- 
fue  the  reflections  which  are  naturally  fupplied  by  this  ac- 
count, as  applicable  to  the  prefent  fituation  of  affairs  on  the 
Continent.  A  very  little  time  has  paffed  fince  Dumourier 
promifed  to  be  as  celebrated  a  foldier  of  fortune  as  the  Puke 
of  Weimar. 


OF 
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OF   COMMON   CAUSE. 

TO  Treaties  is  alfo  owing  another  cuftom, 
which  has  been  received  by  the  Law  of  Na- 
tions, but  which,  whenever  it  takes  place,  is 
certainly  an  abandonment  of  that  univerfal 
independence  enjoyed  under  the  ftate  of  na- 
ture. I  mean  the  obligation  by  which  par- 
ticular nations  have  often  bound  themfelves, 
to  make  Common  Caufe  againft  others,  and 
agreed  not  to  lay  down  their  arms  except  by 
general  confent. 

By  thefe  confederations,  the  connections 
of  States  were  not  only  multiplied,  but  im- 
proved into  very  ftric?t  ties  of  amity,  often 
ending  in  a  departure  from  that  impartial 
neutrality  which  in  the  abftract  they  preferve 
towards  one  another.  The  indifcriminate 
warfare  which  had  attended  the  early  Bar- 
barians, came  thus  to  be  modified  ;  nations 
ranged  themfelves  under  different  alliances ; 
a  fixed  object  was  propofed  ;  and  the  embrios 
of  what  afterwards  grew  into  the  fyftem 
called   the    Balance    of     Europe,    began    to 

appear. 

The 
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The  perpetual  contefts  between  the  two 
great  kingdoms  of  France  and  England^  gave 
rife  to  many  cafes  of  this  fort  in  the  earlier 
parts  of  their  hiftory  ;  and  in  arranging  thefe 
alliances,  they  were  naturally  much  governed 
by  geographical  fituation.  France  fought  a 
fincere  and  powerful  friend  in  the  King  of 
Scotland^  which  produced  the  fufpenfion  of 
the  Jus  Albinatus,  in  favour  of  the  latter 
nation ;  England,  as  naturally,  looked  to 
Flanders  and  to  Spain  for  the  fame  fort  of 
affiftance.  So  low  down  as  1197,  we  have 
a  full  example  of  it  in  the  Treaty  between 
Richard  I.  and  Baldwin  Count  of  Flan- 
ders. In  that  Treaty  it  is  agreed  that  neither 
party  mail  have  the  power  of  laying  down  his 
arms  in  the  war  againft  France,  without  the 
confent  of  the  other  ;  that  even  after  that  con- 
fent,  and  when  peace  fhall  be  made,  each  mall 
be  held  ready  to  affift  the  other  with  all  his 
power  if  the  King  of  France  fhould  make 
war  upon  him  ;  and  the  alliance  is  to  endure, 
not  only  during  their  lives,  but  for  ever  be- 
tween their  heirs,  whether  their  States  (hall 
be  at  peace  or  war  elfewhere.  ( b)     In   the 

(h)  Rym.  1.  94. 

fame 
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fame  manner  an  alliance  exactly  fimilar  was 
made  between  the  fame  Baldwin  and  King 
yobn ;  (c)  and  in  confideration  of  the  pro- 
pofed  marriage  between  Henry  III.  and  the 
daughter  of  the  Duke  of  Britanny  in  1225, 
the  King  of  England  agrees  that  he  will  make 
Common  Caufe  with  the  Duke,  againft  all 
his  enemies  ;  and  that  on  the  Continent,  he 
will  neither  make  peace,  nor  truce,  with 
them,  without  his  confent.  (d) 

In  1266  we  have  a  very  extraordinary 
Treaty  of  this  kind  between  Henry  Earl  of 
Luxemburg,  and  Ferry  Duke  of  Lorrain 
againft  the  Earl  of  Ban  Henry  obliges 
himfelf  never  to  affift  the  Earl  of  Bar 
againft  Ferry,  even  though  he  (Henry) 
fhould  be  at  war  with  Lorrain  ;  and  in  that 
cafe  alfo,  if  Bar  fhould  take  the  opportunity 
to  attack  Lorrain  at  the  fame  time,  he  actually 

(c)  Rym.  1.  114. 

(d)  Erimus  eidem  Duci  Confulentes  Sc  adjuvantes  cum 
pofle  noftro,  ad  jura  fua  ddfendenda  et  perquirenda ;  et 
quod  cum  nullo  de  inimicis  noftris  ct  ipfius  ducis,  in  par- 
tibus  tranfmarinis,  pacem  faciemus,  vel  treugas  capiemus, 
fine  aflenfu  ipfius  ducis.     Rym.  1,  284. 

obliges 
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obliges  hirrifelf  to  make  peace  and  join  hir 
forces  againft  Bar.  (e) 

It  is  evident  I  think,  that  the  modern  prac-< 
tice  of  making  alliances  of  Offence  and  De- 
fence arofe  from  this,  as  they  bear  a  near" 
refemblance  to  it  in  effed:,  though  their  form 
is  obv  ufly  different.  All  the  diftin&ion 
however,  is,  that  our  downright  anceftors 
named  the  very  perfons  againft  whom  the 
alliance  was  made ;  while  the  modern  refine- 
ments have  confined  it  chiefly  to  Quotas,  and 
wrapt  up  the  object  in  general  terms. 


OF  RENDERING  UP  OUTLAWS. 

UPON  the  fame  principle  with  the  laft  are 
thofe  articles  of  Convention^  by  which  two,  or 
more  Powers  agree  to  wave  their  right  of 
granting  an  Asylum  to  the  fubjedts  of  one 
another,  and  mutually  to  render  them  up 
even  without  being  required. 

{e)  Du  Mont.  Corps  Dipl,  I,  224* 

The 
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The  right  of  protecting  all  who  may  come 
within  the  bounds  of  an  independent  Com- 
munity, has  been  always  held  one  of  the 
mod  valuable  prerogatives  of  Sovereignty  ; 
and  any  invafion  of  it  has  ever  been  ftrenu- 
oufly  contefted.  Neverthelefs  to  grant  pro- 
tection to  thofe  who  have  offended  the  peace 
of  other  Communities,  is  itfelf  little  lefs  than 
the  fame  fort  of  crime.  A  difficulty  not  in- 
confiderable  therefore  arifes  in  determining 
between  the  two  contending  rights,  the  readieft 
way  of  avoiding  which,  is  by  having  recourfe 
to  Convention* 

This  was  early  adopted  by  the  European 
nations,  and  Treaties  are  frequent  by  which 
it  is  ftipulated  that  nations  fhall  mutually  give 
up  to  each  others  power,  the  criminals  that 
may  have  fought  refuge  with  them,  from  the 
juftice  of  their  own  country.  A  few  cafes 
only  of  this  fort  need  be  mentioned.  By  a 
Treaty  between  William  King  of  Scotland, 
and  Henry  II.  of  England,  in  n 74,  it  is 
agreed  that  if  perfons  guilty  of  felony  fhall 
have  fled  from  England  to  Scotland,  they 
fhall  be  immediately  feized,  and  either  be 
tried  in  the  King  of  Scotland *s  Courts,  or  de- 
livered 
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livered  up  to  the  Juftices  of  England,  and 
vice  verfa.  ( / )  By  the  Treaty  of  Paris,  May 
1303,  Philip  III.  and  Edward  I.  refufe 
to  grant  protection  to  each  other's  Outlaws  \{g) 
and  by  another,  between  Charles  V.  of 
France,  and  the  Duke  of  Savoy,  1378,  all 
malefactors  who  had  fled  for  refuge  from 
Savoy  to  Dauphiny,  or  from  Dauphiny  to 
Savoy ,  were  to  be  rendered  up  to  juftice, 
even  though  they  fhould  be  the  JubjeBs  of  the 
State  delivering  them,  (h) 

Thefe  cafes  fell  far  fhort  of  thofe  Trea- 
ties of  Confederation  formerly  mention- 
ed, but  they  ferve  to  fhew  in  an  eminent 
degree,  the  manner  in  which  the  union  of 
particular  States  came  to  be  extended,  and 
above  all  they  prove  to  us  the  fuperiour  regu-" 
larity  of  the  times  in  comparifon  with  thofe 
in  which  all  ftrangers  who  came  upon  a, 
foreign  territory  were  immediately  feized  and 
reduced  to  flavery.  (/) 

(/)  Rym.  1.  30.  M.  Par.  131.  37. 

(g)  Id.  2.  924. 

(b)  Receuil  des  ordonnances.  ap.  Villaret,  I.  555. 

(i)  Vide  Chap.  VI. 

OF 
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I 


OF  TREATIES  WITH    POWERS,   NOT 
CHRISTIAN. 

BUT  of  the  various  effects  produced  by 
Treaties  on  the  cuftom  and  practice  of  na- 
tions, not  the  leaft  confiderable  was  the  ami- 
cable occafion  which  they  afforded,  td  Sets 
of  people  of  difcordant  religions  and  mariners, 
of  acquiring  a  better  knowledge  of  each  others 
.inftitutions.  This  alone  was  a  powerful  iri- 
ftrument  to  foften  thofe  fliirdy  prejudices, 
which  ignorance  of  one  another  never  fails  to 
infpire  ;  for  even  in  common  life  we  generally 
obferve,  that  the  ftrongeft  antipathies  may  be 
contracted  without  foundation,  and  may  be 
removed*  (imply  by  an  opportunity  of  becom- 
ing acquainted. 

It  was  thus  in  fad  that  the  horrid  enmity 
of  the  Christian  and  Mahometan  na- 
tions, which  had  been  generated  by  the 
ftrongeft  of  all  prejudices,  and  kept  perpetu- 
ally active  by  the  evils  which  they  had  mu-» 
tually  inflicted,  began  at  laft  to  give  way  to 
the  natural  courfe  of  things. 

Vol.  II.  Y  To 
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To  treat  with  Infidels,  as  we  have  formerly 
obferved,  was  efteemed  infamous ;  and  the 
perfons  who  could  fo  far  forget  their  cha- 
racter as  Chriftians,  were  held  up  to  public 
deteftation.  The  notion  exifted  long  ;  it  was 
a  ftrong  inftrument  in  the  hands  of  the  Popes 
againft  the  all-powerful  Frederick  II.  (k) 
and  not  a  weak  one,  fo  far  down  as  the 
fixteenth  century,  when  Francis  I.  was 
loaded  with  opprobrium  in  confequence  of 
his  alliances  with  the  Porte.  On  this  occa- 
fion,  in  order  to  regain  his  character  in  one 
point,  that  Monarch  was  forced  to  ftoop  to 
what  was  the  greateft  ftain  upon  it  in  another. 
He  had  been  among  the  firft  of  the  age  in 
reputation  for  liberality,  and  clemency ;  yet 
he  fullied  his  glory  by  executions  that  were 
only  worthy  the  ferocity  of  a  bigot.  (/) 

Even  fc>  far  down  as  the  beginning  of  the 
■Seventeenth  century,  thefe  prejudices  retained 
fo  much  of  their  weight  with  the  Protectants 
themfelves,  that  Grotius  thought  it  worth 
while  to  go  at  large  into  the  queftion  ;  and 
though  he  allows  that,  as  a  general  pofition> 

(k  )   See  Chap.  XIIL 

(/ )  Daniel  Hift..  de  Fr.  fol  2,  298. 
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it  may  be  permitted,  (or  rather  that  it  is  not 
forbidden)  to  make  an  alliance  with  Infidels ; 
yet  he  treats  of  thefe  alliances  with  fingular 
caution.  For  example,  he  fays  that  care 
muft  be  taken  not  to  fuffer  the  connection  to 
be  too  intimate,  left  it  might  be  the  means  of 
corrupting  weaker  underftandings ;  and  for 
.this  purpofe,  if  there  are  many  Chrijlians 
within  an  Infidel  territory  by  virtue  of  an  al- 
liance, he  thinks  that  after  the  example  of 
the  Ifraelites  in  Egypt ,  they  ought  to  keep 
themfelves  as  diftinct  as  poffible  from  the  in- 
habitants, (m) 

Again,  if  the  alliance  is  likely  to  prove  the 
means  of  rendering  them  too  powerful,  he 
abfolutely  forbids  it,  without  the  extreme  of 
neceflity  ;  for,  fays  he,  there  is  nothing  fo 
juft  in  itfelf,  but  rauft  give  way,  if  it  is  either, 
directly,  or  indirectly  hurtful  to  religion. 
He  even  goes  On  to  fay,  that  Princes  and 
States  ought  to  bear  in  their  minds  upon  this 
fubjecT:,    the  pious    and   bold  addrefs   of  an 

(w)  Cavendum  enim  ne  nimia  commixtio,  contagium 
adferat  infirmis,  quam  ad  rem  utile  erit  fedes  diftingui, 
ficut  Ifraelitae  feorfim  ab  /Egyptiis  habitarunt.  De  jur.  B. 
fct  P.  L.  2.  cap.  15.  S.  11. 

Y  x  Archer 


324  INFLUENCE  OF 

Archbifhop  of  Rheims  to  Charles  tli£ 
Simple,  when  he  told  him  that  all  men 
were  terrified  to  obferve  him  courting  the 
friendship  of  the  enemies  of  God,  and  mak- 
ing leagues  with  them  to  the  deftru&ion  of 
the  Chriftian  name  ;  for  what  difference,  adds 
the  holy  Ecclefiaftic,  is  there  between  aftbeiat- 
ing  with  Pagans,  and  denying  God,  or  wor- 
Jhipping  Idols  f  (n) 

Grotius  finiihes  the  fubjecl:  with  laying  it 
down,  that  all  Chriftian  nations  are  bound  to 
affift  one  another  againft  the   attacks   of  In- 
fidels ;  and  it  was  no  doubt  in  confequence  of 
the  univerfality  of  thefe  prejudices,  that  the 

(n)  Sed  et  fi  ex  focietate  tali,  profanae  opes  magnum 
fint  habiturae  incrementum,  abftinendum  erit  extra  fum- 
mam  necefiitatem.  Non  enim  jus  quod  vis  fuffieit  ad  id 
committendum,  quod  religioni,  fi  non  directe,  indirecte 
tanien,  nociturum  putetur.  Id.  Sec.  n.  2. 

Optandum  effet  ut  multi  hodie  principes  ac  populi,  in 
animum  admitterent  liberam  et  piam  vocem  Fulconis 
Archiepifcopi  Remenfis,  Carolum  Simplicum  fie  admo- 
nentis.  Qui  non  expavefcat  vos  ihimicorum  Dei  amicitiam 
velle,  ac  in  cladem  et  ruinam  nominis  Chriftiani,  pagana 
arma  et  faedera  fufcipere  deteftanda  ?  Nihil  enim  diftat 
utrum  quifle  paganis  fociet,an  abnegato  deo  Idolas  colat.  Id. 
Sec.  ii.  3. 

cotemporary 
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cotemporary  of  Grotius,  (Sir  Edward  Coke,) 
has  advanced,  or  rather  preferred,  doctrines 
to  the  fame  purport,  as  forming  part  of 
the  laws  of  England. 

In  the  fourth  Inftitute,  the  following  pofi- 
tions  with  their  commentary,  are  fuppofed  to 
be  the  fettled  laws  of  this  realm. 

There  be  four  kinds  of  Leagues. 

I.  Fsedus  pacis  ;  and  that  a  Chriftian  Prince 
may  have  with  an  Infidel. 

II.  Fsedus  congratulationis,  five  confola- 
tionis  ;  and  this  may  a  Chriftian  Prince  make 
with  an  Infidel. 

III.  Fsedus  commutationis  mercium,  five 
commercii ;  and  this  alfo  may  be  made  with 
an  Infidel. 

IV.  F^dus  mutui  auxilii  5  and  this 
cannot  be  done  with  an  Infidel,  {p) 

Thefe  four  pofitions,  the  learned  Chief 
Juftice  founds  upon  examples  drawn  from 
the  Jewifh  hiftory ;  and  the  laft  of  them, 
upon  the  example  of  Jehosophat,  King  of 

(0)  Fourth  Inftit,  155. 

Y  3  Judahj 
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Judah  ;  who  having  made  an  alliance  with 
Aehab  King  of  Ifrael,  an  Idolater,  was  not 
only  in  extreme  danger  during  the  war,  but 
was  met  after  his  return  home,  and  {lain  by 
Jehu,  for  giving  affiftance  to  the  enemy  of 
God.  (p)  Thus,  from  cafes  drawn  from  a 
very  antient  part  of  the  hiftory  of  a  very  re-, 
mote  people,  and  who  were  under  the  go- 
vernment of  very  particular  inftitutions,  the 
Law  of  Nations,  at  leaft  as  it  is  made  part  of 
the  Law  of  England,  is  fuppofed  to  inhibit 
alliances  between  Chrifiians  and  Turks  y  "  for 
thus,"  adds  his  Lordmip,  "  the  Laws  of 
"  England,  concerning  thefe  four  Leagues^ 
"  are  as  you  perceive  founded  upon  the  Laws 
«ofGod,"(?) 

With  every  proper  deference  for  fo  high 
an  authority  as  my  Lord  Coke's,  this  prohi- 
bition is  now  no  longer  law.  Mankind  have, 
in  a  great  meafure,  left  off  persecuting  one 
another  on  account  of  their  religion  ;  and 
Leagues  offenlive,  and  defenfive,  are  made 
in  every  part  of  the  world,  without  any 
reference  to  their  points  of  faith,  (r) 

(p)   Id.  lb.  {q)    lb. 

(r)  E.  G.  between  Chriftians,  and  all  the  various  rein 
gions-of  Alia  and  America. 

We 
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We  are  not  however  to  fuppofe  that  this 
alteration  is  abfolutely  of  modern  growth. 
Though  it  was  not  very  rariiverfal,  traces  of 
it  are  to  be  found  far  bae'k  in  the  hiftory  of 
Europe.  It  was  Convention  that  firft  gave  it 
birth,  and  the  exterminating  hatred  with 
which  the  Chriftian  and  Saracen  people  beheld 
one  another,  was  at  length  made  fo  far  to 
bend,  as  to  admit  of  the  propriety  of  entering 
into  Treaties  together.  If  I  may  be  allowed 
the  expreffion,  they  conquered  one  another 
into  mutual  refpecT: ;  and  Treaties  once  begun, 
a  variety  of  good  confequences  followed.  A 
freedom  of  intercourfe  was  agreed  upon  ;  the 
forfeiture  of  liberty,  of  effects,  or  of  life  itfelf, 
was  no  longer  the  terrible  punilhment  for  the 
crime  of  entering  into  each  others  country  ; 
and  what  had  long  been  prefcribed  by  true 
religion,  and  even  by  common  humanity  in 
vain,  was  at  laft  flipulated  for  with  effecT:  by 
exprefs  agreement.  In  many  parts,  the  two 
races  were  fo  mingled  together  with  the  fame 
diftricl:  of  country,  that  after  having  fruitlefsly 
endeavoured  to  deftroy  one  another,  they  came 
actually  to  conlider  that  they  were  mutually 
entitled  to  the  rank  of  legitimate  States^  and 
Y  4  as 
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as  fuch  to  form  alliances,  according  as  their 
political  interefts  directed. 

This  was  very  much  the  cafe  in  Spain ;  a 
country  nearly  divided  between  the  two  reli- 
gions, and  the  people  of  the  two  religions, 
often  divided  among  themfelves.  In  this 
fituation,  each  party  was  conftantly  on  the 
watch  to  prejudice  the  other  as  occafion  might 
invite,  and  for  that  purpofe  interfered  in  the 
numerous  petty  wars  of  the  Princes  that 
fhared  the  country,  without  much  attention 
to  the  religion  of  thofe  whom  they  attacked, 
or  of  thofe  with  whom  they  made  alliance. 
Thus  the  weaker  Princes  of  one  religion,  very 
often  fought  the  prote&ion  of  the  other, 
againft  their  more  powerful  brethren.  The 
Moors  who  were  expelled  from  their  own 
States,  took  refuge  with  the  Chrijlians^  and 
the  Chrijlians  on  the  other  hand  fought  an 
afylum  with  the  Moors.  As  the  fortune  of 
war  alfo,  was  for  a  long  time  balanced  among 
them,  and  States  could  not  be  entirely  fub- 
dued,  the  two  people  in  their  intercourfe 
together,  were  forced  to  imitate  the  cuftoms 
they  obferved  among  themfelves,  and  became 
tributaries,    or  bound  by  unequal   alliances, 

when 


TREATIES  AND  CONVENTIONS.     329 

when  a  total  conqueft  could  not  be  effect 
*d.  (s) 

This  fort  of  connection,  notwithstanding 
the  general  prejudice  upon  the  point,  is  to  be 

(s)  A  number  of  examples  of  this  are  to  be  found  in  the 
eleventh  century. 

Sanchez,  Count  of  Caftile,  was  the  Auxiliary  of  Zulei- 
many  in  obtaining  the  kingdom  of  Cordova  from  AbnahadT, 
jn  1008.  The  Count  of  Barcelona,  was  the  Auxiliary  of 
ITijfem,  the  true  Sovereign,  in  recovering  jt ;  and  Sanchez^ 
abandoning  the  unfuccefsful  party,  afterwards  entered  into 
a  firm  alliance  with  the  latter  King. 

The  Count  de  la  Vela,  being  driven  from  his  little  Sove- 
reignty of  Alav a,  in  Caftile,  in  960,  took  refuge  with  the 
Moors  of  Cordova,  with  whom  he  made  Alliances,  and  re*- 
turned  to  the  deftru&ion  of  the  Chrijlians* 

Garcias,  King  of  Qallicia,  lofing  his  dominions  in 
battle  to  Caftile,  in  1070,  fled  in  like  manner,  to  the 
Court  of  Seville,  the  greateft  of  the  Mahometan  powers  j 
and  in  1063,  the  Moorifh  King  of  Saragojfa,  being  under 
the  protection  of  the  King  of  Castile,  and  invaded  by 
the  Arragonians,  the  Chriftjans  took  arrns  againft  the 
Chriftians  in  favour  of  their  Moorifh  tributaries,  and  the 
famous  Cid  himfelf,  commanded  the  protectors  of  Saragojfa . 
Mod.  Un.  Hift.  16.  187,  8.  212.  17.  89. 

Peter  the  Cruel  alfo,  in  the  fourteenth  century,  fled  to 
the  Mlramolin  of  Africa,  whofe  daughter  he  is  faid  to  have 
married,  in  order  to  raife  up  a  fecond  party  againft  his 
brother  Henry  deTranftamare?— FroifT.  &  Vie  de  du  Guefc. 
156, 
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difcover-ed  in  other  countries  befides  the  Spa* 
nijh  kingdoms.  As  the  Saracens  had  con- 
trived  to  fix  themfelves  in  various  corners  of 
Europe,  without  the  poffibility  of  diflodging 
them  5  the  Chriftian  Princes,  efpecially  the 
more  politic  of  them,  began  to  think  it  lawful 
to  foften  the  evil,  by  availing  themfelves  of 
whatever  good  they  could  extract  from  it. 
When  they  could  not  therefore  root  them 
out  by  Conquejl)  they  endeavoured  to  make 
them  ufeful  by  Alliance ;  and  Roger  I.  King 
of  Sicily,  though  ftyled,  as  we  have  feen,  by 
the  Pope  in  the  grant  of  that  crown,  the 
Exterminator  of  Infidels,  (/)  did  not  fcruple  to 
take  whole  bodies  of  Saracens  into  his  pay. 
The  fame  policy  was  purfued  by  William 
III.  (u)  in  the  fame  ifland  ;  and  the  Emperor 
Frederick:  II.  defended  a  fimilar  meafure 
when  it  was  imputed  to  him  as  one  of  the 
crimes  which  occafioned  his  depofition  at  the 
Council  of  Lyons,  (v) 

This  latter  Prince,  who  feems  to  have  been 
eminently  qualified  in  the  arts  of  government, 

(/)  Chap.  XIII. 

(u)  Burign.  2.  3.  Fazellys  calls  him  Roger  II. 

{v)  See  Chap,  XIII. 

2  was 
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Was  far  above  the  prejudices  of  his  age  in 
this  refpecl ;  and  a  Treaty,  nearly  as  regular, 
and  calculated  to  produce  as  beneficial  effects 
as  any  that  have  pafled  fince  his  time,  was 
effe&ed  by  him  with  A^ussac  King  of  Mo- 
rocco, in  1230,  By  this,  it  was  agreed,  That 
flaves  fhould  he  rendered  up  on  both  fides ; 
That  the  ports  of  Africa  fhould  be  opened  to 
the  Ghrijiiansy  who  fhould  not  be  molefled  in 
their  commerce  either  in  going  or  coming  ; 
That  the  Mahometan  merchants  who  came 
within  the  States  of  the  Emperor,  fhould  be 
exempt  from  the  payment  of  the  tenth  part 
of  their  effe&s ;  and  that  they  fhould  have 
Jiberty  to  fend  an  intendant  into  the  ifland  of 
Corjica,  who  fhould  have  jurifdiction.  over  the 
Mahometans  there  eftablifhed,  (w)  This  latter 
was  plainly  the  fame  as  a  modern  Conful,  the 
euftom  of  eftablifhing  which,  throughout  the 
trading  nations  of  the  world,  has  alfb  arifen 
entirely  from  Convention.  A  Treaty  fimilar 
to  this  was  at  the  fame  time  entered  into  wnth 
Abussac;  by  the  Republics  of  Venice^  Genoay 
and  Pi/ay  and  by  the  city  of  Marfeilles.  (x) 

(w)  Leibnitz  Cod,  Peplom,  p.  13,  (#)  Id.  lb. 

u 
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It  is  remarkable,  however,  how  long  Europe 
went  on  with  thefe  prejudicies  fubfifting  be- 
tween the  two  religions,  owing  chiefly  to  the 
inveteracy  of  the  Mahometan  ignorance  ;  the 
Treaties  which  England  entered  into  with 
many  of  the  Barbary  States,  in  the  prefent 
and  laft  centuries,  being  little  more  than  am- 
plifications of  this  Treaty  with  Abussac. 
They  are  a  ftrong  elucidation  of  the  manner 
in  which  Convention  came  to  change  and  to 
amend  the  errors  of  the  Law  of  Nations.  ( y) 

Alliances  during  the  times  before  us,  were 
not  difdained  between  the  two  Religions  even 
in  the  Eaji  itfelf,  the  climate  in  which  the 
prejudices  we  have  been  mentioning  were 
mod  predominant,  and  where  they  broke  out 
into  the  moft  barbarous  adions.  Both  Chrif- 
tians  and  Muff'ulrnen,  fought  the  aid  of  one 
another  againft  their  own  brethren,  when 
impelled  to  it  by  intereft,  mindlefs  of  the 
general  hoftile  principles  that  inflamed  them. 

For  example ;  The  Crufades  had  always 
been  deftrudttve  to  the  Greek  Empire,  though 
it  was  ranked  among  the  worfhippers  of  Chrift, 

(y)  See  Chap.  V. 

During 
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During  the  firft  of  them,  in  the  eleventh  cen- 
tury, the  Greeks  were  fuppofed  to  have  got 
rid  of  their  ruinous  guefts  by  the  infamous 
means  of  poiibn.  During  the  fecond,  in  the 
twelfth,  they  endeavoured  abfolutely  to  pro- 
hibit their  entrance,  by  making  a  cloie  league 
with  the  Sultan  of  Syria  himfelf.  {z) 

In  1 1 66  the  Caliph  of  Mgypt^  beheld  the 
armies  of  a  Chrijlian  King  of  Jerufalem, 
march  to  defend  him  againft  the  Mahometan 
Defpot,  and  fubmitted  to  what  was  £onfidered 
as  a  fpecies  of  pollution  by  his  Courtiers,  in 
receiving  the  AmbafTadors  of  Jerufalem  in 
perfon,  and  ratifying  with  his  own  hand,  the 
treaty  of  fubfidy  which  had  been  made  with 
them,  (a)  In  11 85,  the  Pope  himfelf  (Lu- 
cius III.)  condefcended  to  folicit  the  friend- 
fhip  of  the  accomplifhed  Saladin;  (b)  and 
it  was  to  an  alliance  made  with  the  latter  in 
1 191,  by  Guy  de  Lufignan,  King  of  Jeru- 
falem, againft  Raymond  Earl  of  Tripoli, 
that  the  total   expulfion    of    the    Chriftians 

(z)  Vie  de  Salad,  par  Mar.  L.  9. 

(a)  Gulielm.  Tyr.  14. 

(/>)  VU  de  Salad,  par  Marin.  1.  423. 

frona 
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from  that  celebrated  kingdom  was  ultimately 
owing.  Sal  A  din,  like  many  other  auxi- 
liaries, more  powerful  than  thofe  they  affifted* 
feized  the  opportunity  which  was  given  him 
by  an  interference  thus  invited,  and  con* 
quered  for  himfelf,  what  he  was  in  vain 
expe&ed  to  reftore. 

In  the  courfe  of  time,  Alliances  became 
more  frequent,  and  not  long  before  the  appli- 
cation of  Francis  I.  to  the  Porte,  for  affift- 
ance,  the  end  of  the  fifteenth  century  beheld 
the  fame  fort  of  cafe,  when  Alphonso,  King 
of  Naples,  arid  even  the  Pope  (Alexander  VII.) 
fent  to  implore  the  aid  of  BAjAZEiyagainft 
the  celebrated  invafion  of  Charles  VIII.  (c) 
From  that  time,  the  prejudices  of  religion*, 
and  of  a  barbarous  policy,  have  been  gradually 
giving  way  before  the  flow,  but  certain  effedl 
of  Treaties  :  The  Porte,  and  even  the  African 
States,  have  taken  their  place  in  the  Euro- 
pean Commonwealth  ;  and  though  many 
nations  continue  to  make  war  without  ceafing 
upon  the  latter,  yet  it  is  in  confequence  of 

(c)  Iter.  Hierofol.  ap  Gale,  chap,  v.    Guicciard.  L.  i« 
an.  1494. 

their 


Treaties  and  conventions.    335 

their  piratical  maxims,  rather  than  their  re- 
ligion. At  any  rate,  wherever  they  have 
been  perfuaded  to  adopt  the  milder  law  of 
nations  inculcated  by  the  ChrifUans,  we  may 
obferve  that  the  mode  of  doing  it  was  by 
poiitive  Convention, 

Thus  by  the  third  article  of  the  Treaty 
with  Algiers  in  1686,  (d)  it  is  ftipulated  that 
the  perfons  and  goods  of  paffengers  on  board 
the  ihips  of  the  King  of  England,  fhall  not 
ht  flopped^  taken^  or  plundered :  By  the  fifth, 
all  ufe  of  torture  is  inhibited:  By  the  fixth, 
perfons  who  have  fuffered  fhipwreck,  are  not 
to  be  madejlaves.  In  cafes  however  which  are 
out  of  the  Treaty,  the  Algerines  maintain  the 
right  which  under  a  different  Religion  and 
Moral  Syftem  they  affume,  fmce  they  alfo 
ftipulate  that  to  confer  thefe  immunities  upon 
the  Englifli,  a  Pafs  fhall  be  neceffary  for 
every  fhip  ;  and  thofe  which  have  none  are 
to  be  confidered  as  fair  prize,  {e) 

The  eleventh   article  exhibits  the  operation 
of  Treaties  in  favour  of  Religion,    and  the 

(</)  Vide  Marine  Treaties,  p.  259.  Quarto; 
(/)  Treaty.  Auguft.  10.  1700..  Art.  2.  Id.  p.  265. 

diftinc- 
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diftinction  which  is  preferred  between  the 
profeffors  of  different  faiths  ;  it  being  ftipu- 
lated  that  if  any  Chrijiians  efcape  on  board 
fhips  of  war,  they  fhall  not  be  demanded  ;  in 
confequence  of  which,  the  Algerines  make  a 
condition  that  before  this  privilege  fhall  be 
allowed  to  take  effect,  notice  fhall  be  given 
of  the  arrival  of  fuch  fhips,  and  public  pro- 
clamations be  made  to  fecure  the  Chriftian 
captives. — The  twelfth  article  entirely  forbids 
the  flavery  of  the  fubjects  of  Great  Britain 
within  the  territory  of  Algiers, 

Similar  Treaties  were  made  about  the  fame  \ 
time  with  Tripoli,  and  Tunis  ;  (f)  and  by  the 
eleventh  article  of  the  Treaty  with  the 
latter,  1 75 1 ,  a  great  point  is  gained  in  prohibit- 
ing all  piracy  whatfoever  within  ten  miles  of 
Gibraltar  and  Mahon  ;  it  being  agreed  that 
prizes  from  every  nation  made  within  thofe 
limits,  fhall  be  reftored. — All  thefe  preteri- 
fions  of  the  Barbary  States  had  long  as  we 
have  feen,  been  abolifhed  among  the  Chrif- 
tians,  in  confequence  of  their  confulting  the 
true  fpirit  of  their  duty,    and  their  exiftence 

(/)  Treaty.  Augufl  1700.  Id.  p.  275. 
5  thus 
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thus  late  among  the  Mahometans,  can  only 
therefore  be  attributed  to  the  influence  of  an 
oppofite  and  intolerant  Religion,  which  made 
them  reject  that  law  by  which  we  are  peculiarly 
taught  to  love  our  neighbour  "as  ourfclves. 


OF    CONVENTIONS    RESPECTING 
COMMERCE. 

WE  come  laftly  to  confider  one  of  the 
moft  important  effe&s  of  Convention  upon 
the  laws  of  the  world,  in  the  improvement 
which  it  palpably  introduced  into  its  Com- 
mercial Intercourfe. 

Upon  the  broad  fubjecT:  of  Commerce,  as 
beneficial,  or  prejudicial  to  mankind,  its 
myftery  and  nature,  or  the  chronology  of  its 
general  improvements,  it  does  not  fall  within 
the  fcope  of  this  Tread fe  to  fpeak  ;  nor,  if  it 
did,  fhbuld  I  atternpt  it  after  the  elaborate 
volumes  upon  the  matter,  which  crowd  the 
libraries  of  Europe.  I  mall  merely  therefore 
touch  upon  thofe    parts    of   its   hiftory,    in 

k which  the  fubjedt  before  us  is   more  imme- 
diately concerned. 
.,,  ...    . 
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As  far  as  it  may  be  faid  to  relate  to  trie 
Law  of  Nations,  from  the  univerfality  of  its 
adoption  ;  it  owes  its  regulation  almoft  en- 
tirely to  pofitive  Convention,  For  although 
there  is  a  natural  difpofition  in  men  to  truck, 
and  barter  with  one  another,  yet  the  modes 
by  which  this  fhall  be  done,  or  whether  it 
fhall  be  done  at  all,  mull  be  left  to  Injlitu* 
iion. 

A  writer  of  eminence  on  the  law  before 
lis,  at  the  fame  time  that  he  places  it  among 
our  bmnden  duties  to  encourage  the  commerce 
of  States  ;  admits  that  they  have  the  power 
of  making  what  reftrictions  they  pleafe  upon^ 
it,  and  that  others  are  obliged  to  fubmit  to 
them,  on  the  fuppofition  that  they  are  founded 
on  good-  reafons.  {g)  All  things  that  con- 
tribute to  the  extenfion  of  this  intercourfe,: 
he  however  alio  claffes  among  our  duties ;  as 
the  care  of  Highways  ;  the  fecurity  of  the 
Seas  ;  the  eftablilhment  of  Ports ;  and  the 
regulations  of  Markets  and  Fairs.  (i>) 

As  a  general  pofition,    drawn    from  the: 
morality  which  Chriftians  are  bound  to  fol- 

(g)  Vattel.  L.2.  Ch.  2.  S.  21/et  infr.  (h)  lb. 

%  10W,: 
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low,  we  cannot  perhaps  difpute  this.  But 
whether  they  can  be  derived,  fas  duties ,) 
from  the  law  of  nature  alone,  (and  fuch  is 
the  foundation  of  Vattel's  whole  fyftem,)  or 
whether,  Jetting  the  Chrijiian  morality  out  of 
the  quejlion,  it  is  not  left  to  the  abfolute  will, 
and  even  to  the  whim,  or  caprice  of  nations, 
to  neglect  all  thefe  circumftances,  it  may  not 
be  unreafonable  to  doubt,  (h) 

Certain  it  is,  that  there  have  been  times 
when  they  have  not  only  been  neglected,  but 
the  very  oppofite  conduct  has  been  purfued, 
of  which  a  variety  of  proofs  have  been  given 
in  the  courfe  of  this  work.  The  Law  of  Na- 
tions upon  the  fubje£t  while  left  to  itfelf, 
even  long  after  the  eftablifhment  of  Chris- 
tianity, was  fo  extremely  vague  and  inde- 
finite, that  no  one  could  colled  what  was  the 
conducl;  with  refpect  to  Commerce,  which 
men  had  a  right  to  expect  from  one  another. 

In  this  uncertainty,  the  pofitive  Injlitutiom 
of  mankind,  did  that  for  them,  which  the 
law  of  nature,     (according    to   our  fyftem,) 

(h)  Vide  Suarez-  De  Leg.  ac  Deo  Legiflat.  2.  19.  7. 

Z  2  would 
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would  never  have  obliged  them  to  do ;  and 
which  the  turbulence  of  the  world,  and  the 
little  real  knowledge  they  pofleffed  of  their 
religion,  had  hitherto  prevented  it  from 
teaching  them.  It  may  however  be  obferved, 
that  Religion  had  fo  far  its  fhare  in  the  im- 
provement of  Commerce,  as  probably  to  have 
been  the  real,  though  invifible  caufe  of  the 
abrogation  of  thofe  barbarous  and  difhoneft 
practices,  which  retarded  its  progrefs ;  and 
at  all  events,  whether  it  was  Religion,  or 
mere  natural  benevolence,  or  abfolute  and 
immediate  intereft,  or  a  combination  of  all 
three ;  ftill  it  was  through  the  medium  of 
Convention  and  pofitive  Infiitution,  that  the 
objeft  was  obtained. 

The  inftances  of  barbarity  that  have  been 
recorded  in  the  courfe  of  this  work,  will  ferve 

to  fhew  how  little  an  intercourfe  which 
depends  fo  entirely  upon  public  fecurity,  could 
flourifh  during  the  earlier  ages.  It  was  hardly 
even  poffible  for  men  to  exercife  a  diftant 
traffick,  when  every  pafs  by  land  was  infefted 
with  robbers,  and  every  Sea  was  filled  with 
Pirates,  who  purfued  their  callings,  under 
honourable  appellations. 

I  would 
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I  would  not  however  be  thought  to  mean, 
that   this  was  the   only,    or   even  the   chief 
caufe,    why    Commerce    did     not     flourifh. 
While  the  fpirit  of  the  age  was  entirely  mili- 
tary, people  were  lefs  inclined  to  turn  them- 
felves  to  occupations    fo    contrary    to   their 
tafte ;  and  when   the  magnificent   difcoveries 
of  the   fifteenth  century,  opened  new  worlds 
to  their  contemplation,  every  fort  of  difficulty 
was  made  to   bend  to  the  genius  which  they 
infpired.      Before  this   however,    many   na- 
tions had  begun  to  difcover  the  neceflity  for 
a  more  humane  and  fafer  intercourfe ;    and 
not  being  then  upheld  by  a  general  fpirit  of 
Commerce,  they  had  recourfe  to  Convention 
in  fome  meafure  to  fupply  its  place.    Accord- 
ingly, fo  far  back  as  the  time  of  Canute, 
efforts  were  made  by   exprefs  Treaty  to  ob- 
tain a  mitigation   of  thofe  heavy  taxes  and 
tolls  with  which  travellers  to  Rome  and  other 
parts    feem     to    have    been    loaded.      That 
Monarch  obtained  from   the   Emperor  Con- 
rad and  Pope  John,  "  Ut  eis   coiicederetur 
"  lex  cequior^    et  pax  fecurior  in  via   Romam 
"  adeundi,  et  ne  tot  claufuris  per  viam  arce- 
*  rentur,  et  propter  injuftam  telonium   fati- 
Z  3  "  garen- 
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"  garentur."  (/)  The  maritime  States  alfo, 
foon  after  the  commencement  of  the  period 
before  us,  found  it  neceflary  to  make  feveral 
provifiona  for  the  fecurity  of  their  mutual 
communications ;  the  moft  ftriking  of  which 
were,  the  punifhment  of  piracy ',  and  the  abo- 
lition by  law,  of  the  cruel  rights  pretended 
to  by  the  inhabitants  of  coafts,  againft 
ftrangers  who  might  arrive,  or  be  driven 
upon  them. 

Of  this,  inftances,  as  it  may  be  fuppofed, 
were  moft  frequent,  among  thofe  who  had 
been  moft  infamous  for  the  practices  in  quef- 
tion  :  and  if  the  regulations  that  were  made, 
had  been  only  in  a  fmall  part  obferved,  the 
cuftoms  of  the  maritime  people  would  have 
then  been  as  eminent  for  their  humanity,  as 
they  had  before  been  infamous  for  their 
favagenefs  and  horror. 

By  a  law  of  the  Swedes,  every  houfekeeper 
on  the  coafts,  the  Clergy  and  Nobility  not 
excepted,  was  fubject  to  a  tax  to  releive  and 
repair  the  lofs  fuffered  by  fhipwreck.  "  For- 
"  tunam   ejus  qui   naufragium  perpefTus   eft\ 

(i)  Will,  of  Malms.  L.  2.  C.  ix. 

futh 
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11  fublevare  et  refarcire."  (j)  The  Danifh 
law  proceeded  upon  the  moft  regular  prin- 
.ciples  of  jufcice,  and  it  probably  affords  the 
rearlieft  example  of  Salvage,  regulated  by  pub- 
lic conftitutions.  It  ordained  that  the  whole 
of  the  goods  that  were  wrecked,  fliould  not 
be  reftored,  but  a  certain  portion  of  them  be 
fet  apart  for  the  people  who  had  been  called 
out  to  affift  thofe  in  diftrefs,  and  who  were 
to  be  rewarded  by  the  Matter  and  Owners, 
according  to  an  aiTelTment  to  be  made  by  the 
magiftrates  and  maritime  Prsefe&s.  (k)  The 
Constitutions  of  Sicily  under  Frederick  II. 
alfo  deducted  a  portion  of  the  merchandife 
faved,  and  any  one  who  Hole  any  part  of  it, 
was  not  only  condemned  to  pay  four  times 
the  value,  but  to  fufFer  death,  (  /} 

(/)   Steirnhook,  L.  I.  Pt.  1.   C.  ix.. 

(k)  Dani  bona  naufragantibus  non  reftituunt  omnia,  fed 
.plebem,  praemio  auxilii  propofito,  ad  opem  naufragis  fc- 
xendam,  navemque  et  merces  periculo  expofitas  pro  re  rata 
confervendas  ac  recuperandas  eyocant.  Pofteaquam  ita 
allatum  eft  auxilium ;  Pr&feftura  Marathncs,  Praefes  et 
Conful  et  Senatores  definiant  quantum  mercedis  pro  rei 
conditione,  merciumque  pretio,  auxiliatoribus  a  navarcho, 
yel  mereatore  pcrfoivi  oporteat.  Jus.  Dan-,  ap.  Wilk.  104. 

.(/)   Coaftit.  SicuJ.  L.  1.  Tit.  2S,  58.  ap  Lidenbrog, 

Z  4  la 
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In  the  fame,  and  even  a  greater  fpirit  of 
humanity,  is  the  following  .  law  of  iEthelred. 
Et  quselibet  Navis  mercatoria,  pacem  habeat 
quae  intrse  portum  veniat,  licet  fit  inimica 
navis,  fi  fit  tempeftati  ja&ata.  Et  licet  non 
fit  j aetata,  &  confugiat  ad  aliquant  pacts  curiamy 
&  homines  confugiant  ad  curiam  illam  ;  tunc 
homines  illi  pacem  habeant,  &  ea  quse  fecum 
portant.  (m) 

The  Englifh,  (the  long  continuance  of 
whofe  barbarous  laws  with  refpect  to  wrecks 
would  mark  them  with  infamy,  had  they  not 
amply  made  up  for  it  by  the  wifdom  and 
humanity  of  almoft  all  their  other  confuta- 
tions,) can  however  boaft  that  foreign  Mer- 
chants became  early  the  objects  of  their  pro? 
tection  and  encouragement,  fince  by  Magna 
Charta,  they  are  allowed  tq  go,  and  to 
come,  and  to  remain  in  England,  by  land 
and  by  water,  for  the  ptirpofes  of  trade,  as  it 
is  exprefsly  ftated,  "  per  antiquas  et  reclas 
"  confuetudines"  (n)  It  is  the  more  likely  that 
there  were   the  Antiquce   Confuetudines^  fince 

(m)  Leg.  JEthel.  ap  Wilk. 

(«)  Mag.  Char.  Cap.  30.  The  venerable  Bede,  more 
than  four  hundred  years  before  this,  had  called  London, 
"  Multorum  populorum  Emporium." 

in 
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in  the  reign  before  that  in  which  Magna 
Gharta  was  enacted,  the  laws  and  cuftoms 
of  the  Sea  had  been  a  favourite  object ;  and 
the  laws  of  Oleron,  which  wrere  actually 
compofed  under  the  direction  of  Richard  I. 
became  not  only  much  in  requeft,  but  formed 
the  common  ufages  among  the  maritime  States, 
when  their  veiTels  pafled  through  the  Britifh 
Seas.  {0) 

Of  thefe  laws,  there  are  feveral  articles, 
which  mark  very  curioufly  the  barbarous 
manner  in  which  a  barbarous  nation  conducts 
its  ftruggles  into  good  order.  The  XXIIId 
and  XXIVth  of  them  are  as  follows. 

If  a  Pilot  undertakes  the  conduct  of  a  vef- 
fel  to  bring  her  to  St.  Malo,  or  any.  other 
Port,  and  fail  of  his  duty  therein  ;  lb  as  the 

(0)  See  the  record  On  the  Dominion  of  the  «SV#,  quoted 
by  Coke,  4th  Inftit.  142.  Leges  et  Statuta  per  ejus  Ante- 
ceflbres  jAnglise  reges,  dudum  ordinata  ad  confervandam 
pacem  et  jiiflitiam  inter  omnes  gentes,  kationis 
cujuscuNQUE,jptfr  mare  Anglia  tranfeuntes.  Quae  quidern 
Leges  et  Statuta,  per  dorninum  Richardum  quondam  re- 
gem  Angliae  in  redditu  fuq  a  Terra  Sacta  correcte  fuerunt 
interpretata,  et  in  Infuia  Oleron  publicata  et  nominata 
pi  Gallica  lingua  La  Ley  Oleron, 

%  veflel 
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anc 
veflel  mifcarry  by  reafon  of  his  ignor      e  in 

what  he  undertook,  and  the  merchants  fuftain 
damages  thereby ;  he  fhall  be  obliged  to  make 
full  fatisfaction  for  the  fame  if  he  hath  where- 
withal 5  and  if 'not \  loofe  his  bead* 

And  if  the  Mafter,  or  any  one  of  his 
Mariners,  or  any  one  of  the  Merchants,  cut 
off  his  head  ;  they  Jhall  not  be  bound  to 
anfwer  for  it :  but  before  they  do  it,  they 
muft  be  fure  he  had  not  wherewith  to  make 
fatisfa&ion. 

The  reader's  own  ideas  of  jurifprudence 
will  point  out  to  him,  the  manifeft  impro- 
priety of  allowing  the  Mafter,  or  any  one  of 
his  Mariners  to  be  at  the  fame  time  the  judge 
and  accufer  in  a  cafe  of  fuch  importance  ; 
and  to  cut  off  a  man's  head  in  a  moment,  as  it 
may  be  fuppofed,  of  paffion  and  revenge. 
Such  however  was  the  law. 

The  XXVth  and  XXVIth  Articles  are 
longer,  and  infinitely  more  juft,  though  fully 
as  fevere.  The  Lord  of  the  Coaft  it  feems, 
had  a  right  to  the  third  or  fourth  part  of  the 
(hips  that  were  loft,  and   the  Pilots,  (in  the 

language 
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language  of  the  law)  "  in  order  to  ingratiate 
<c  themfelves  with  their  lords,  and  to  gain  to 
"  themfelves  a  part  of  the  fhip  and  lading, 
"  did  like  faithlefs  and  treacherous  villains, 
fc  fometimes  even  willingly,  and  out  of  defign 
<c  to  ruin  fhip  and  goods,  guide  and  bring 
^  her  upon  the  rocks  ;  and  then,  feigning  to 
*c  aid,  help,  and  affift  the  now  diftrelTed 
*c  mariners,  were  the  firft  in  difmembering 
*'  and  pulling  the  fhip  to  pieces,"  &c.  To 
remedy  this,  the  law  declares  that  the  Lord 
of  that  place ;  the  Salvers  ;  and  all  others 
that  are  concerned,  ihall  be  accurfed  and  ex- 
communicated, and  punifhed  as  thieves  and 
robbers  ;  and  the  Pilot  "  ihall  be  hanged 
f  upon  a  high  gibbet,  which  faid  gibbet 
p  Ihall  abide  and  remain  to  fucceeding  ages, 
"  on  that  place,  as  a  vifible  caution  to  other 
V  fhips  that  fha!l  afterwards  fail  thereby." 


The  fate  of  the  Lord  is  ftill  more  fevere« 
f  He  is  to  be  apprehended,  his  goods  con- 
^  fifcated  and  fold,  and,  himfelf  faftened  to  a 
*c  poft  or  ftake  in  the  midft  of  his  own  Man- 
f  fion  Houfe,  which  being  fired  at  the  four 
*c  corners,  all  mail  be  burned  together  5  the 
fc  walls  thereof  be  demolished  ;    the  flones 

"  pulled 
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"  pulled  down  ;  and  the  place  converted  inta 
"  a  market  place,  for  the  fale  only  of  hogs 
"  and  fwine,  to  all  pofterity." 

The  XXXIft  Article  defcribes  mod  horrible 
cuftoms,  and  as  horrible  punifhments  to 
prevent  them.  It  recites  that  when  a  veflej 
was  loft  by  running  on  more,  and  the  mari- 
ners had  landed ;  they  often,  inftead  of  meet- 
ing with  help,  "  were  attacked  by  people 
uvmore  barbarous,  cruel,  and  inhuman,  than 
"  mad  dogs  ;  who  to  gain  their  monies,  ap- 
"  parel,  and  other  goods,  did  fometimes 
"  murder  and  deftroy  thefe  poor  diftrefTed 
*  feamen.  In  this  cafe,  the  Lord  of  the 
"  country,  is  to  execute  juftice  by  punifhing 
c<  them  in  their  perfons  and  their  eftates  ;  and 
*c  is  commanded  to  plunge  them  in  the  fea 
"  till  they  be  half  dead,  and  then  to  have 
*c  them  drawn  forth,  out  of  the  Sea,  and 
"  ftoned  to  death." 

Such  was  the  feverity  which  Inftitutfon 
found  it  neceflary  to  oppofe  to  the  favage 
violences  that  had  been  fo  inimical  to  Com- 
merce ;  and  though  it  was  in  all  probability, 
not  always  inflicted,  yet  the  laws  of  Oleron 

which 
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which  authorifed  it,  arid  which,  as  we  have 
feen,  were  the  governing  cuftoms  of  the  na- 
tions that  navigated  the  British  Seas,  are 
faid  to  have  been  taken  as  a  guide  in  forming 
the  inftitutions  of  the  famous  commercial  city 
of  Wisbuy. 

This  laft  was  for  fome  time,  particularly 
about  the  end  of  the  twelfth  century,  the 
moll  flourifhing  trading  city  of  the  North  ; 
and  is  defcribed  by  Olaus  Magnus  to  have  rifen 
to  a  great  height  of  commercial  coniequence, 
by  the  fecurity  which  it  afforded  to  all  comers 
both  by  fea  and  land.  He  adds  a  remarkable 
exprelfion,  (nulli  prceclufum  manicipium^)  by 
which  it  mould  feem  that  every  one  was 
admitted  to  a  participation  of  its  privileges. 
Encouraged  by  this,  all  the  greater  nations  of 
Europe,  thronged  to  it  for  the  purpofe  of 
Trade,  and  even  thofe  who  approached  near 
to  their  original  fimplicity,  for  fo  poffibly 
[the  learned  Archbifhop  may  mean  by  the 
Singula  gentes  fuos  proprios  vicos  et  plateas  in- 
colentes.  (/>)     This  gave  fo  much  influence  to 

the 

(p)  Confluxere  illuc  Gothi,  Suedi,  Rufli  feu  Reutheni? 
Dani,  Prufli,  Angli,  Scoti,  Flandri,  Galli,  Finni,  Van-. 
dali,    Saxones,    Hifpani,  Jingulaque  gentes}  fuos  propria* 

vkas 
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the  inhabitants,  that  all  thofe  who  navigated 
the  Baltic^  are  faid  to  have  governed  them- 
felves  by  the  laws  and  principles  of  the  Con- 
fulate  at  Wifbuy  ;  and  to  have  adopted  from 
them  a  kind  of  Law-Merchant^  which  being 
regularly  digefted,  decided  differences  by  fea, 
much  fooner  than  arms  could  decide  them  by- 
land.  (  q) 

Into  the  detail  of  thefe  laws,  it  does  not 
fall  within  our  fubjed:  to  enter ;  we  cannot 
however  help  remarking  on  the  care  that  was 
taken  for  the  fecurity  of  fhips  againft  the 
attempts  of  their  crews  by  the  following  ar-* 
tides. 

Whoever  drew  a  fword  upon  the  Mailer 
of  a  veflel,  or  wilfully  falfified  the   compafs, 

vicos  et  plaieas  incolentes^  nulli  preeclufum  municipium.  In- 
gredientefque,  terra  et  man,  omnia  paccata  invenerunt* 
Glaus  Mag.  L.  2.  C.  24. 

(  q)  Ab  hac  etiam  Infula  (Gotlandia)  in  omni  navigan- 
tium  controvert  praefertim  a  Confulatu  Vifbycenfi 
petitur  et  datur  jus,  et  fententia  diffinitiva,  quid  unicuique 
perrnittendum  vel  auferendum  erit.  Certe  Jus  hoc  Mer- 
catomm  ac  valde  prudenter  digeftum,  citius  lites  adimit  in. 
iluidis  aquisj  quam  aliorum  dccifio  in  terra  arrna.  lb. 

was 
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tvas  condemned  to  have  his  right  hand  nailed 
to  the  mail:,  (r) 

Whoever  behaved  riotoufly  was  condemned 
to  be  keel-hauled,  (s) 

Whoever  was  guilty  of  rebellion,  was  to 
be  thrown  overboard,  (t) 

It  was  unlawful  alfo  to  arreft  the  Matter,. 
Pilot,  or  Mariners  of  a  veflel  for  debt,  when 
about  to  fet  fail ;  though  the  creditor  might 
feize  any  thing  belonging  to  his  debtor  which 
he  could  find  in  the  veflel  j  (u)  and  this  was 
a  very  fmall  part  of  the  regularity  introduced 
by  thefe  laws,  which  became  in  a  manner 
the  laws  of  the  world,  fince  they  extended,, 
fays  the  hiftortan,  from  the  pillars  of  Her- 

(r)  Ol.  Mag.  L.  10.  c  16.  p.  448. 

(s)  Nothing  can  be  more  minute  than  Magnus's  de- 
scription of  this  punifhment.  Qui.  vero  tumultuarius  aut 
injuriofus  fuerit,  funiculo  ligatus  uno  latere  navigii  fubtus 
pmmerfus,  ex  altero  fub  dorfo  navigii  retrahitur,.  atque 
fi  propter  abforptarn  in  gurgite  aquam  opus  fuerit,  fupinus 
reponitur,  aut  pronus,  ne  intereat  furFocatus. — Id.  lb. 

(»)  Artie.  6.L,  of  Wifbuy.  Comp.-Bo.  of  Sea,  Laws.  176. 
4  cules, 
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cules,  to  the  North  Seas  ;  (v)  and  we  hav€ 
here  therefore  a  full  inftance  of  Convention^ 
entering  into  the  compofition,  and  forming 
part  of  the  Law  of  Nations* 

But  one  of  the  moft  remarkable  public 
Deeds  relating  to  Commerce,  and  in  which 
the  principles  of  Trade,  and  the  rights  of  na- 
tions with  refpect  to  it,  feem  to  have  been 
belt  underftood,  is  to  be  found  in  the  famous 
letter  of  King  Edward  VI.  tranflated  int6 
Greek  and  other  languages,  which  was  borne 
by  Sir  Hugh  Willoughby  and  Richard  Chan- 
cellor, two  celebrated  navigators,  in  their 
attempt  to  difcover  Cathaye  in  1553. — After 
fetting  forth  the  difpofition  to  cultivate  the 
love  and  friendfhip  of  his  kind,  irhplanted 
by  the  Almighty  in  the  heart  of  man,  the 
confequent  duty  of  all,    according  to   their 

(f )  Hae  et  fimiles  psenaeque,  imo  graviores,  ex  conrli- 
tutionibus  vetuftiflimae  Urbis  Vifbuycenfis,  &c,  repetentur. 

Tamen  leges  maritimae  et  decifiones  omnium  controver- 
ftarum  fingularitur  longe  iateque  ufque  ad  columnas  Hep- 
culis,  oc  ultimum  mare  Scythicum  ex  ea  petuntur  &  datae 
obfervantur,  &c.  &c.  Olaus  Mag<  L.  10.  c.  16.  Thejr 
continue  alio  according  to  Anderfon  to  be  obferved  to  this 
day  by  the  nations  bordering  on  the  Baltic*  Hill,  of  Com- 
merce, I.  179* 

power, 
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power,  to  maintain  and  augment  this  defire, 
and  the  conduct  of  his  anceftors  in  this  re- 
fpedt  which  had  ever  been  "  to  mew  good 
u  affedtion  to  thofe  who  came  to  them  from 
"  farre  countries,"  the  Letter  proceeds  in  form 
to  fay : 

"  And  if  it  be  right  and  equity  to  fhew 
*'  fuch  humanitie  to  all  men,  doubtlefie  the 
*c  fame  aught  chiefly  to  be  fhewed  to  Mar- 
"  chants,  who  wandering  about  the  world, 
r  fearch  both  the  land  and  the  fea,  to  carry 
"  fuch  good  and  profitable  things  as  are  found 
r.  in  their  countries,  to  remote  regions  and 
r  kingdomes,  and  again  to  bring  from  the 
*'  fame,  fuch  things  as  they  find  there  com- 
r  modious  for  their  own  countries  :  Both  as 
"  well  that  the  people  to  whom"  they  goe, 
"  may  not  be  deftitute  of  fuch  commodities 
"  as  their  countries  bring  not  forth  to  them, 
"  as  that  alfo  they  may  be  partakers  of 
"  fuch  things  whereof  they  abound.  For  the 
"  God  of  Heaven  and  Earth,  greatly  provid- 
"  ing  for  mankinde,  would  not  that  all  things 
"  mould  be  found  in  one  region,  to  the  ende 
"  that  one  fhould  have  need  of  another  ;  that 
"  by  this  meanes   friendfhip   mi^ht  be   efta- 

Vol.  II.  A  a  "blilhed 


sc 


cc 


354  INFLUENCE  OF 

Ci  blifhed  among  all  men,  and  every  one 
"  feeke  to  gratifie  all.  For  the  eftablifhing 
"  and  furtherance  of  which  univerfal  amitie, 
certaine  men  of  otrr  realme,  moved  here- 
unto by  the  faid  defire,  have  inftituted  and 
taken  upon  them  a  voyage  by  fea  into  farre 
"  countries,  to  the  intent  that  between  our 
"  people  and  them,  a  way  may  bee  opened 
*c  to  bring  in  and  carry  out  marchandizes, 
"  defiring  us  to  further  their  enterprizes. 
"  Who,  affentingto  their  petition,  have  licenfedt 
"  the  right  valiant  and  worthy  Sir  Hugh 
"  Willoughby,  Knight,  &c.  according  t<* 
u  their  defire,  to  goe  to  countries,  to  them 
u  heretofore  unknown,  as  well  to  feeke  fitch 
"  things  as  we  lacke,  as  alfo  to  carry  unto 
them  from  otir  regions,  fitch  things  as  they 
lacke.  So  that  hereby  not  only  commoditie 
may  enfue  both  to  them  and  us,  but  alfo 
an  indiffoluble  and  perpetual  league  and 
friendfhip,  &c.  We  therefore  defire  you 
Kings  and  Princes,  and  all  other  to  whom 
there  is  any  power  on  Earth,  to  permit 
*Q  unto  thefe  our  fervants,  free  paffage  by 
"  your  regions  and  dominions ;  for  they  fhall 
4C  not  touch  any  thing  of  yours  unwilling 
y  unto  you.-— Confider  you,    that  they  alfa 


<c 
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£  are  men.  If  therefore  they  fhall  ftand  in 
u  neede  of  any  thing,  we  defire  you  of  all 
*'  humanitie,  and  for  the  nobilitie  which  is 
"  in  you,  to  aide  and  help  them  with  fuch 
"  things  as  they  lacke. — Shewe  yourfelves 
"  towards  them,  as  you  would  that  we  and 
"  our  fubje&s  mould  fhewe  ourfelves  towards 
"  your  fervants,  if  at  anie  time  they  fhall 
"  paffe  by  our  regions."  (w) 

Such  was  the  language  of  our  anceftors 
two  centuries  and  a  half  ago,  than  which  the 
moil  enlightened  and  virtuous  ftatefman  of 
modern  times,  could  not  produce  any  thing 
more  wife,  more  juft,  or  more  confonant  to 
the  trueft  ideas  of  the  rights  of  Commercel 

The  Commerce  of  the  Flemijh  States  which 
afterwards  grew  fo  famous,  was  early  the 
object  of  regulation  by  Trade ;  and  fo  far 
back  as  1203,  it  was  agreed  by  Henry 
Duke  of  Lorraine,  and  Theodorick  Earl 
of  Holland,  that  the  merchants  of  each  fhould 
have  liberty  of  ingrefs  and  egrefs  in  their 
refpective  dominions,  by  land  and  by  water; 
the  mode  by  which  their  differences  mould 

(w)   Hackluyt.  3.  231,  232. 

A  a  2  b$ 
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be  fettled,  was  prefcribed  in  form ;  and  they" 
were  bound  not  to  require  fecurities  for  their 
debts,  till  they  had  applied  for  juftice  to  the 
Courts  of  the  Towns  where  they  happened 
to  be,  and  were  denied  ;  in  which  cafe  they 
were  permitted  to  take  fecurities.  {x) 

It  was  probably  in  confequence  of  the 
regularity  introduced  by  fuch  Conventions, 
that  when  the  King  of  France  had  ordered 
the  arreft  of  fome  Englifh  merchants  and 
their  goods  within  his  territories  in  1 242,  the 
tranfaction  is  blamed  by  M.  Paris  as  con- 
trary to  old  pra&ice,  and  derogatory  to  the 
antient  dignity  of  the  kingdom.  "  Rex  Fran- 
w  corum,  Mercatorum  Anglia  corpora,  cunt 
"  fuis  bonis,  per  regnum  negotiantium,  fecus 
%i  quam  decuit  capi  feraliter  imperavit ;  ladens 
w  inor miter  in  hoc  facto,  antiqjuam  Gallice  dig- 
nitatem. (y)J* 


#4 


This  arreft  was  upon  the  breaking  out  of  a 
war ;  and  nations  had  proceeded  far  towards 
regularity,    confidering  the  atrocities  which 

('*)  Recueil  des  Traitez.   I.  43, 
0)  Mat.  Par.  585.     . 

kai 
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&ad  fo.long  diftinguifhed  them,  when  a  con- 
jdudt,  mild  in  comparifon  to  what  had  been 
the  practice  but   a  few  years    before,    was 
-talked  of  in  fuch  terms.     The   antiqua  Gal- 
lice   dignitas,  fuffered  the  fame  blot,  fo  late  as 
the  year  1793,  five  centuries  and  a  half  after- 
wards, (2)  and  the  cuftom  of  Spain  cm  the 
breaking  out  of  war,  has  been  almoft  con- 
ftantly  the  fame ;  fo  that  in  this  refpect,  we 
cannot  be  faid  to  have  advanced  far  beyond 
our  anceftors.      In    1528  we  have  a  vifible 
proof  of   the    improvement    introduced    by 
Conventions  into  the  -commercial  intercourfe 
of  States,    in  the    protection  which  it  was 
agreed  to  afford  to  one  another's  merchants 
upon  the  breaking  out  of  war  between  Francis 
I.  and  the  Emperor.    It  was  afforded,  accord- 
ing to  the  exprefs  language  of  the  Plenary 
powers  of  the  French  AmbafTadors,  becaufe 
many  goods   and   merchandifes  belonging  to 
the  fubjedts  of  both  of  them  remained  mutu- 
ally in  their  refpeclive  pofTefTions,  and  there- 
fore on  account  of  the  war,  might  be  hoftilely 
detained,    to  the  great  lofs  of  the  innocent 

(z)  When  the  Convention  of  France  ordered  the  bodies 
an$l  goods  of  the  Englifh  Merchants  once  more  feralitcr 

A  a  3  owners  ; 
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owners ;  immerttorum  poJJ'effbrum^  niji  privath 
eorum  commodis  matuo,  lit  par  eft  confulatur.  (a) 
In  the  next  year  we  have  another  inftance 
of  the  protection  of  commerce,  even  during 
the  height  of  hoftilities  between  two  coun- 
tries ;  when  Henry  VIII.  and  the  Emperor, 
agreed  upon  a  neutrality  of  the  Netherlands, 
on  account  of  the  mutual  fenfe  they  had  of 
the  benefits  which  each  of  them  derived  front 
Trade,  {b) 

Thefe  are  at  leaft  fome  of  the  effects 
upon  the  interefting  law  before  us,  which 
as  far  as  I  have  been  able  to  difcover, 
were  brought  about  by  pofitive  Convert-* 
tions  \  and  in  conjunction  with  thofe  other 
caufes  which  form  the  fubjecl:  of  the  three 
laft  Chapters,  they  were  the  means  of  re- 
ducing the  Weftern  nation  to  a  ftate  pf  com- 
parative regularity,  from  the  frightful  defolai 
tion  occafioned  by  the  Barbarians, 

{a)  Rymer,  14.  235.       (b)  Hume,  3,  i6j% 
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CHAP.    XVL 

/>F    THE     RANK     AND    CLAIMS     OF     THE,    NATIONS     0? 
EUROPE. 

Vy  E  have  in  the  laft  place  to  confider,  ac- 
cording to  our  plan,  the  remarkable  claims 
concerning  their  rank  and  privileges,  which 
the  Weftern  nations  were  perpetually  aflert- 
ing ;  the  principles  which  governed  thofe 
^claims  ;  and  the  confequent  regulations  which 
were  made  by  degrees,  fo  as  to  enter  into 
their  Code  of  Law  of  Nations. 

Poffibly  no  part  of  law  may  to  philofo- 
phers  appear  fo  frivolous  as  that  of  which  we 
are  now  about  to  treat,  which  gravely  endea- 
vours to  regulate  what  at  beft  muft  be  con- 
fidered  as  mere  vanities.  The  confcioufnefs 
of  worth,  and  the  natural  refpecT:  which  is 
paid  to  power  and  merit,  may  be  faid,  and 
with  great  truth,  to  be  fufficient  rewards  of 
themfelves  alone,  without  involving  ourfelves 
in  ridiculous  and  mortifying  contefts,  to  force 
them  into  higher  public  notice,  and  mark  them 
A  a  4         ]  with 
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with  a  broader  public  ftamp,  than  they  would 
naturally  obtain  if  left  to  themfelves.  The 
opinions,  however,  of  philofophers,  have  al- 
ways been  long  in  acquiring  fuch  weight 
with  the  world,  as  to  be  able  to  corredt  its 
prejudices,  and  of  all  other  prejudices,  thofe 
which  take  hold  of  its  pride  and  dignity. 
Accordingly,  our  anceftors  gave  themfelves 
up,  without  even  feeming  to  feel  the  folly  of 
their  conduct,  to  an  immoderate  and  per- 
petual conteft  for  rank  and  pre-eminence, 
often  as  deftrudlive,  as  in,  general  it  was 
ridiculous ! 

Had  they  barely  contended,  -the  mention 
of  the  fubjeft  would  not  here  be  made  ;  but 
as  they  contended  with  a  {hew  and  femblance 
of  rights,  and  the  graveft  names  affe&ed  to 
reft  matters  upon  principles  which  have  actu- 
ally found  a  place  in  their  Codes  of  Law ; 
it  is  but  a  neceffary  confequence  of  our  un- 
dertaking, to  inveftigate  the  fubjedt  in  form. 
In  the  fame  manner  as  an  enquirer  into,  the 
hiftory  of  our  municipal  laws,  although  he 
might  laugh  at,  or  pity  the  ignorance  which 
could  gravely  undertake  to  treat  of  Witchcraft \ 
would  be  bound  to  review  fueh  laws  and 
notfons  concerning  it,  as.  are  known  to  have 
4  exifted^ 
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txifted.  We  muft  fmile,  however,  to  refle& 
that  what,  in  the  abftraft,  is  in  reality  fo 
trifling,  and  of  ftich  little  genuine  importance 
to  the  true  interefts  of  States,  fhould  be  in 
fad:  one  of  the  moft  difficult  points  to  deter- 
mine. The  greater  features  of  Europe,  its 
fuperb  Syftems,  the  AfTemblage  of  its  Princes 
in  Councils,  and  the  whole  train  of  its  in-* 
terefts,  may  all  of  them  be  tolerably  well 
made  out,  by  an  attention  to  fadts  and  to 
principles.  But  the  place  which  its  different 
Sovereigns  were  fuppofed  to  hold  in  the  fcale 
of  Dignity^  and  the  rules  which  governed 
their  claims  to  precedency,  are  fo  involved  ill 
obfcurity  from  the  dearth  of  clear  and  decided 
cafes,  and  fo  liable  to  derangement  from  per- 
petual  contentions,  that  the  balance  of  power; 
ox  a  nice  cafe  in  morality,  is  more  eafily  to 
be  underftood  and  decided,  than  a  contefl 
between  the  Ambafladors  of  two  rival  States, 
for  the  firft  place  in  the  Drawing  Room  of  a 
Sovereign.  This  is  obvioufly  owing  to  the 
fame  caufe  which  renders  all  other  cafes  of 
the  Law  of  Nations  difficult  to  fettle  ;  namely 
the  want  of  a  competent  fovereign  tribunal ; 
for  upon  the  broad  common  of  Europe,  the 
univerfal  independence  of  its  various  States, 

ren- 
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rendered  the  whole  fubfervient  to  caprice,  or 
to  chance,  according  as  the  temporary  power, 
the  temporary  obftinacy,  or  the  temporary 
good  humour  of  Kings  and  Councils  might 
direct.  Hence  Van  Bynkerjlooek^  in  mention- 
ing .this  fubjecl,  confeffes  himfelf  abfolutely 
unable  to  decide  upon  the  point,  and  afferts 
that  the  attempts  of  all  others  upon  the  mat-* 
ter  have  equally  failed,  [a) 

When  fuch  an  authority  has  renounced  the 
undertaking,  it  is  not  our  ambition  to  attempt 
it;  but  in  purfuance  of  our  plan,  we  mail 
content  ourfelves  merely  with  ftating  what 
actually  has  been  thought,  and,  when  we  aie 
fo  lucky  as  to  meet  it,  what  actually  has 
been  decided  by  our  anceftors. 

Upon  the  fimple  queftion  of  rank,  it  mould 
feem,  beyond  a  porfibility  of  doubt,  that  when 
nations  are  equally  independent,  they  mult 
all.  originally  be  equal  in  rights.  And  if  a  par-r 
;ticular  place  or  dignity,  to  the  exchifion  of 
ythers,  is  fuppofed  (as   it  naturally   mud)  to 

(a)  Quaeft.  Jur.  Pub.  I,.  2.  c.  9.  Bynkerfaoek  glances 
at  Jacob  Gothofred,  who  compofed  a  long  work  called 
Piatriba  de  Jure  Precedential 

be 
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be  a  right ;  no  power  on  earth  can  be  com- 
petent to  fay,  quoad  this  point,  which,  among 
Independent  Nations,  are  to  be  confidered  as 
fuperiour,  and  wThich,  as  inferiour  ;  nor  is 
it  of  any  confequence,  that  one  poffeffes  a 
more  numerous  population,  a  greater  extent 
of  territory,  or  its  Sovereign  a  higher  found- 
ing title  than  another.  Upon  this  part  of 
the  fubjecl:  we  may  make  ufe  of  Vattel's  illuf- 
tration,  where  he  obferves,  that  when  the 
queftion  is  concerning  the  rights  of  Man,  it 
matters  not  whether  he  be  full  grown,  or 
only  a  dwarf,  (6)  As  however  the  fact  cer^ 
tainly  is,  that  fome  Powers  are  more  con- 
siderable than  others  in  the  great  Society  of 
the  World,  he  confeffes  that  the  frnaller  ought 
to  yield  to  the  larger,  not  their  equality  of 
right,  but  when  it  can  come  into  queftion, 
(as  for  example  at  a  general  Council  or  Con- 
grefs)  the  mere  priority  of  place,  ampngft 
equals,  (c) 

A  great  and  proper  deference  for  detency 
and  order,  no  doubt  drew  this  obfervation, 
from,  Vattel%  but  J  confefs  I  do  not  fee  the 

(b)  Vattel,  Preljin.  18*  (c)  Id.  2.  3.  37, 
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juftnefs  of  its  foundation.  In  the  intercourfc 
of  common  and  focial  life  it  certainly  holds 
good,  but  wherever  Rights^  Independence,  and 
Equality,  are  exprefsly  to  be  reprefented,  and 
inftituted  forms  are  in  confequence  to  be  ful- 
filled, it  becomes  even  a  very  high  duty  in 
the  Inferiour^  to  aflert  himfelf  to  the  utmoft 
point ;  it  is  "  the  ninth  part  of  a  hair"  for 
,  which  every  man  of  fpirit  would  cavil,  Thus^ 

>'m  Popular  Affemblies,  or  where  the  Repre- 
fentatives  of  a  great  Nation  are  met  together, 
Jt  would  not  only  be  far  from  indecent,  but 
it  wrou!d  be  even  cowardice,  and  fneannefs, 
for  the  pooreft  member  to  wave  his  privileges 
#s  to  equality  of  rank,  becaufe  he  met  in  the 
tranfacltion  of  bufinefs,  with  fome  individual, 
more  powerful  or  wealthy,  out  of  the  AJfembly^ 
than  himfelf.  But  exclufive  of  this,  and  even 
upon  the  fuppofition  that  a  State  inferiour  in 
power  and  wealth,  ought,  by  the  law  of 
Europe,  to  yield  to  one  fuperiour  in  thefe 
points ;  it  is  always  difficult  to  make  out  that 
fuperiority  in  fufficient  clearnefs ;  and,  from 
the  want  of  a  competent  Judge,  mould  the 
conteft  be  pufhed  with  any  perfeverance, 
nothing  fnort  of  actual  trial,  in  other  words, 
of  a&ual  wa$  can  deckle  it     To  %.  then 

%     .  that 
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tfiat  the  inferiour,  ought  to  yield  the  priority  of. 
place,  is  to  advance  nothing  certain  with  re- 
fpedt  to  the  law  and  cuftom  of  precedency  ; 
or,  what  is  worfe,  it  is  to  advance  what  is  calcu- 
lated to  infpire  contending  parties  with  addi- 
tional obftinacy  and  hatred. 

This  aflertion  of  Equality,  however,  by  no 
means  goes  the  length  of  a  claim,  to  fupe- 
riority.  In  the  prefent  day,  contefts  of  this 
kind  have  for  the  moft  part  been  laid  afieep, 
cither  by  a  compofition,  begun  long  ago, 
which  has  brought  on  a  mutual  yielding  ;  or, 
what  is  moft  ufual,  by  a  comparative  aboli- 
tion of  thofe  ceremonies  where  contefts  might 
arife.  The  time  is  not,  however,  long  paft, 
fmce  the  different  Courts  of  Europe  plunged 
into  the  warmeft  altercations  on  this  account, 
and  have  quarrelled  like  madmen,  or  pouted 
like  children,  not  becaufe  their  'Equality  was 
invaded,  but  becaufe  their  pre-eminence  was 
not  allowed.  Thefe  contefts  were  common 
to  all  States  whatfoever,  and  fo  far  were  they 
from  being  peculiar  to  the  moft  eminent  for 
riches  or  power,  that  the  fmalleft  Sove* 
reignties,  according  to  Bynkerjhoek,  u  ad  ravim 
"  ufque  vociferantur  et  infaniunt  "    and   the 

fmaller 
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fmaller  the  State,  the  greater  the  madnefs.  (//) 
Certain  it  is  that  the  precedency  was  fo  long 
confidered  of  confequence  by  very  grave  men, 
that  Boreel,  an  Ambaflador  of  reputation  and 
a  Dutchman  in  the  laft  century,  writing 
to  the  accomplifhed  De  Witt  concerning  a 
conteft  between  him  and  the  Ambaffador  of 
Savoy ,  difcovers  much  fpleen  againft  thg 
Savoyard,  whom  he  mentions  as  a  petty 
Prince  whofe  revenues  do  not  amount  to  above 
1,200,000  crowns,  and  propofes  that  France 
fhould  be  called  upon  to  guaranty  the  rights 
and  privileges  of  the  Republic,  among  which' 
he  thinks  its  rank  with  refpecl:  to  other  na- 
tions is  not  the  leaft.  {e)  So  alfo,  in  the  in* 
ftrudtions  given  to  Lord  Mancbejiery  when  he 
went  Ambaffdor  to  Venice  in  1697,  an^  to 
France  in  1699,  very  particular  injunctions 
are  laid  upon  him,  "  that  he  take  care  to  h# 
"  treated  upon  all  public  occafions,  in  the  fame 
46  manner  as  the  Ambaflador  of  France  and 

(d)  Quo  minor  eft  au&oritas  qua  nitaris,  eo  major  in* 
fania  eft.  Quseft.  Jur.  Pub.  L.  2.  c.  9.  He  quotes  the 
cafe  of  the  AmbafTadors  of  two  Italian  States,  who  meeting 
on  a  bridge  at  Prague  where  only  one  could  pafs  at  a  time, 
remained  all  day  on  the  fpot  becaufe  neither  would  give 
way  to  the  other. 

(e)  Lettres  de  De  Witt.  2.  384. 

5  "  Spain  A 
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<c  Spain  ;"  (f)  in  corifequence  of  which,  per-^ 
haps,  It  was,  that  when  i  the  Ambaflados 
of  Portugal  had  chofen  to  advance  into 
M.  de  Torcy's  room  before  his  Lordfhip,  he 
makes  a  public  complaint  of  it  both  to  the 
French  Minifter  and  his  own  Court,  talks 
with  littlenefs  of  returning  his  rudenefs,  and 
it  is  made  the  fubjecl:  of  four  or  five  letters, 
in  which  the  Ambaffador,  the  Secretary  of 
State,  and  King  William  himfelf,  take  part 
before  it  is  fettled. 

It  is  inconceiveable  into  what  Importance 
thefe  trifles  ufed  fometimes  to  fwell,  fo  as  to 
become  of  confequence  to  the  moft  material 
interefts  of  whole  kingdoms.  About  the 
year  1600,  the  long  wars  of  Elizabeth,  and 
King  Philip  of  Spain,  drawing  towards  a  con- 
clufion,  commifTioners  met  on  both  fides  for 
the  fettlement  of  a  peace  at  Boulogne ;  but 
although  each  of  the  parties  appeared  in  ear- 
neft,  yet,  from  the  moment  of  their  arrival, 
-difficulties  were  ftarted  concerning  the  pre- 
tedency,  and  thofe  difficulties  were  never  got 
over.  The  Spaniards,  who,  a  century  and  a 
half  before  this,  had  been  divided  into  a 
number   of    petty  flates,    had    almoft   con- 

(/)  Coles  Mem.  of  Aff.  of  State,  232.  - 

ftantly 
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ftantly   yielded    the    point    to    the   Englifkk 
But   the  great  a«ad  almoft  fudden  power  of 
their  monarchy,  arifing  from   the  fortune  of 
Charles   V.  had  induced  his  fon  to   ft  art 
pretentions  to  the  precedency  of  all  the  Powers 
of  Europe.     In  purfuance  of  this,  the  JSpanifh 
Ambaffadors    infifted    that    the    conferences 
ftiould    be  held   at  their  lodging ;  but   they 
were  told  by  the  Englifh,   that  the    Queen 
might  as  well  have  fent  them  to  treat  in  their 
very  country*  which  they  knew  had  been  re- 
fufed  ;  and   Sir  Thomas  Edmonds,  whofe  re- 
putation was    high   among   the  ftatefmen  of 
that  time,  obferves  in  a   letter   to  Secretary 
Cecily  that  they  were  refolved  "  not  to  yeald> 
"  or  to  give  away  anie  jotte  of  her  Majeftie's 
"  honour."     The  Englifh.  Privy  Council  of- 
fered equality ,  or  to  get  rid  of  the  matter  "  by 
"  fome  way  of  indifferency,  without  priori- 
6C  tie  to  either  ;"  but  it  was  refufed    by  the 
Spaniards  ;  and  the  high-fpirited  Elizabeth 
being  thus  provoked,  affirmed  "  that  fhe  would 
"  never  do  herfelf  that  wronge,  as  to  yeald  in 
cc  that  poynt  any  manner  of  fuperiority  ;  be^ 
"  ing   refolved  as   foon  to  keep    her  fword 
u  drawen  for  the  maintenance  of  her  honour, 
*c  as  for  her  poffeflions."     The  Spaniard  con- 
tinuing immoveable,  fhe  defired  "  that  they 

"  mights 
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"  might  roundly  be  told  her  refolution ;  fo 
lc  that  however  the  a&ion  might  ftand  or  fall, 
u  they  might  not  go  away  with  any  note  or 
(t  opinion  of  having  been  more  refolute  on 
"  the  matter  than  herfelf."  Accordingly,  (  g  ) 
the  whole  treaty  went  off  upon  it ;  nor  was 
the  peace  finally  fettled  till  fome  years  after- 
wards, under  a  more  pacific  fucceffor. 

In  the  conduct  of  this  difpute,  much 
enquiry,  as  it  may  be  fuppofed,  was  made 
into  the  matters  and  arguments  fit  to  be  ad- 
duced in  fupport  of  the  dignity  of  nations. 
They  were  the  fubjefts  of  many  of  the  letters 
between  the  Ambafladors  and  the  Privy  Coun- 
cil of  England ;  and  Sir  Robert  Cotton^  the 
celebrated  antiquary,  was  employed  to  draw 
Up  what  he  called  "  A  Briefe  Abftraft  of  the 
"  Queftion  of  Precedency  between  England 
F  and  Spaine."  With  the  force  of  his  rea- 
foning,  as  it  related  exclufively  to  the  two 
nations,  we  are  not  here  particularly  con- 
cerned ;  but  his  arguments,  as  they  related 
to  all  European  nations  whatfoever,  it  may 
not  be  improper  to  ftate. 

{g)  Winwood's  Memorials,    1.  203.  204.  222. 

Vol.  II.  B  b  He 
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He  divides,  then,  the  precedency  of  Kings 
into  that  of  Place  and  Perfon.  The  firft  is 
made  to  depend  upon  two  circumftances  ; 
upon  antiquity,  as  a  kingdom,  (which  is 
again  fubdivided  into  antiquity  as  a  Chrijlian 
Kingdom,)  and  upon  eminency  of  the  Throne 
Royal.  The  laft  is  alfo  fubdivided  into  the  no- 
bility of  the  blood  of  the  reigning  family,  and 
the  antiquity  of  their  government ;  [h)  thus : 

C  f  \  ll-    '  C  f  Kingdom,    or  a 

Antiquity  1   Ch?iftian King- 

j      asa        tdom:  * 


Precedency  of 
a    King,   in<( 
refpe£t  of 


Place  < 

or 


I 

i  Eminency  of  the  Throne  Royal. 


CNobi] 
>n.j 
C  Antic 


ility  of  Blood,. 
Perfon.  S  or 

[quity  of  Government. 


I.  Concerning  the  firft  point,  namely,  of 
Antiquity;  there  is  nothing  in  this  which 
is  not  a  very  general  prejudice  among  all  na- 
tions, the  origin  of  almoft  every  people  who 
boaft  themfelves  original^  being  carried  be- 
yond the  power  of  record  into  tradition  and 
fable,  and  ending,  for  the  mofl  part,  with 
the  commencement  of  things,  or  with  the 
Gods  themfelves.  Thus,  not  to  go  into  an- 
tient  Europe,  the  Scandinavians  derived  their 

(  h  }  Cotton.  M.  S.  preferred  in  the  Harleian  Manu- 
scripts. 

2  origin 
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torigin  from  a  celeftial  founder  in  Odin  ;  (/) 
the  Germans  from  a  God  called  Tins  ton, 
or  the  Son  of  the  Earth  ;  (whence  the  coun- 
try was  antiently  called  ^Twit/ch^  Deutfch,  and 
Deutfchland)  \  (/)  and  the  Engllfh  from  Bru- 
tus theTrojan,(£)  andBRENNUStheGaul;(/) 
the  firft  of  which  was  actually  pleaded  with 
great  gravity  by  Edward  I.  when  he  claimed 
the  fovereignty  of  Scotland,  in  a  letter  to 
Pope  Boniface  VIII.  (/#) 

And  hence,  nearly  all  writers  on  this  fub- 
jecl;  have  concurred  in  a  maxim  as  true, 
"  Bonum  quo  antiquius,  eo  melius  ;"  {n)  than 
which,  perhaps,  upon  inveftigation,  none  will 
be  found  to  be  fo  little  fupported  by  good 
fenfe* 

With  refpecl:  to  the  priority  of  converfion 
to  Cbrijlianity,  almofl  all  the  writers   concur 

(/)  Edda  ap.  North.  Antiq* 
(j)  Pfeffel.  Dr.  Pub.  D'Allem.  1.  2. 
(k)  See  the  whole  queftion  ferioufly  debated  in  Milton's 
Hift.ofEng.  B.  1. 

(/)  Howe!  onPreced.  23* 

(?n)  Du  Mont.  Corps  Diplom.  i.  322. 

(n)  Howel.   149. 

B  b  2  W 


THE 

UNIVERSITY 
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in  acknowledging  it  as  a  very  weighty  reafon 
for  precedency,  (o)  few  or  none  having  ven- 
tured to  call  it  in  queftion,  except  Sir  George 
Mackenzie*,  who  had  the  honour  of  Scotland 
tofupport.  (p)  It  is  remarkable,  however, 
that  Grotiusy  though  he  acknowledges  it  in 
hisTreatife,  fell  fo  far  into  thefe  prejudices, 
as  to  deny  it  afterwards,  when,  as  an  Am- 
baflador,  it  militated  againft  himfelf.  Being 
at  Paris  in  1637,  on  the  part  of  Sweden^  %. 
conteft  for  the  firft  place  in  a  cavalcade  at 
the  reception  of  the  Dutch  minifter,  arofe  be- 
tween him  and  the  'Earl  of  Leicejler,  Ambaf- 
fador  of  England.  The  matter  being  firft 
fought  for  with  the  fword,  in  which  the  Eng- 
lifh  had  the  advantage,  was  afterwards  de- 
bated with  the  pen ;  and  Lord  Leicefter 
urging  the  priority  of  converfion  in  his  na- 
tion, Grotius  refufed  to  allow  the  force  of  the 
leafon ;  alleging,  in  the  very  fpirit  of  alter- 
cation, that  if  fuch  an  argument  were  al- 
lowed, it   might  prevent    the  converfion  of 

(0)  Gothofred.  De  Jur.   Priced,  c.  3.    n.  23.  Grot, 
D.  J.  B.  et  P.  2,  5,  22.  Howel.  9,  10, 1 1. 

(/>)  Mackenz.  Laws  and  Cuft,  pf  Nat,  as  to  Preced.  6, 
>  Pagans 
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Pagans  and    Mahometans  to  Chrijlianity.  (  q) 
To  fuch   ftreights  are,  fometimes,  even  the 
wifeft  and  mod  philofophical  minds  reduced, 
and  thus  liable  are  they  to  be  governed  by  the 
very  prejudices  which   they  wifh  to  defpife. 
In  the  ceremonial,  however,   of   the  Pope's 
chapel  at  Rome,  where  all  the  Sovereigns  of 
Europe  had  their  places  affigned  them  with 
particular  functions,  the  point   is  firmly  fet- 
tled, and    forms  the  chief  and  almoft  only 
guide  in    arranging  the  precedency.     In  all 
great  aiTemblies  alfo,  which  were  held  under 
ccclefiaftical    authority,    in    which   the   fame 
Sovereigns  affifted,  fuch  as  fynods  and  coun- 
cils, the  fame  governing  principles  of  courfe 
prevailed.     Hence,  in  the  conteft  at  Bologne, 
above-mentioned,  it  was  pleaded  by  the  Eng- 
lifh  Ambaffadors,  that  at  the  councils  at  Con- 
fiance,  Pifa,  and  Sienna,  their  place  was  next 
to  the  Emperor  on  the  left  hand,  the  Spaniard 
not  contefting   it  till  the  council  of  Bajil  in 
1 43 1  ;  (r)  and  that  after  a  long  difpute  be- 
tween the  Kings  of  England  and  Spain,  inter 

[q)  Vie  de  Grot,  par  Burigny,  1.  394,  5,  6,  There  is 
there  a  detailed  account  of  a  conteft  for  precedency,  in  which 
{he  arguments  are  as  good  as  the  fubject  will  admit, 

(r)  Cotton,  M.  S.  Queft.  of  Preced. 

B  b  3  Sacra 
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Sacra  de  fedendo,  it  was  determined  by  Pope 
Julius  II.  pro  tempore,  in  favour  of  Eng? 
land,  (s) 

With  refped  to  the  other  divifion  of  Place 
namely,  Eminency  of  the  'Throne  Royal,  it  is 
made  to  confift,  by  Cotton,  in  "  the  abfolute- 
"  nefs  of  authoritie  political,"  by  which  he 
means  an  abfolute  independence  of  all  fu- 
periority,  as  Lords  Paramount ;  on  the  abfo- 
lutenefs  of  authoritie  ecclefiaftical,  by  which 
he  means  independence  of  the  See  of 
Rome,  even  among  Catholics  ;  and  on  the 
Eminency  of  the  Royal  Dignity  ;  by  which 
he  means,  generally,  any  thing  that  adds  to 
the  fplendour  of  Monarchs  ;  fuch  as  the  titles 
they  have  borne  ;  their  feudal  fuperiority  oveu 
other  fubordinate  kingdoms  ;  their  being 
marked  out,  as  it  were,  to  derive  their  power 
from  divine  right,  by  receiving  the  Sacred 
Unction,  an  honour  formerly  only  enjoyed 
by  four,  (/)  and  the  fuperiour  antiquity  of  that 
honour ;  to  which,  to  the  reputation  of  Eng- 
land, he  adds,  with  much  gravity,  the  cure  of 
the  Kings  Evil  as  a  peculiar  fign  of  the  favour 
of  Heaven. 

(s)  Winwcod's  Memoir.   I".   196. 

(/)  Germany,  France,  England,  and  Spain, 

11. 
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II.  As  to  the  firft  fubdivifion  of  prece- 
dency in  refpect  of  Per/on,  namely,  "  the 
"  Nobility  of  Blood"  it  is  very  ftrenuoufly  in- 
fifted  upon  by  other  writers  befides  Cotton ; 
particularly  Sir  George  Mackenzie,  and  Howe/, 
who  enumerate  the  various  exploits  of  a  King's 
anceftors  as  a  reafon  for  their  taking  rank  of 
others  lefs  known  and  remembered,  (u)  Hence 
the  battles  of  CreJ/y,  Poicliers,  and  Agin- 
court,  are  pleaded  on  behalf  of  the  Kings  of 
England ;  and  at  the  famous  Council  of 
Trent,  where  there  arofe  many  contefts  for 
rank,  and  the  nobility  of  Princes  came  often 
into  "^ueftion,  it  was  pleaded  by  Bavaria 
againft  Venice,  that  it  had  antiently  enjoyed 
the  EleBoral  Dignity ;  and  by  Savoy  againft 
Mantua,  that  its  houfe  was  infinitely  more 
illuftrious,  and  had  been  honoured  with  the 
title  of  Highnefs.  [v) 

As  to  the  fecond  fub-divifion  of  Per/on, 
namely,  the  antiquity  of  the  government  of 
the  reigning  family,  it  has  provoked  much 
conteft   from  the  Jurifts.     Mackenzie  having 

(u)  Howel  on  Preced.  38.  43. 

{v)  Wicquefort.  De  L'AinbafT.  L.  1.  S.  25. 

Bb  4  Scotland 
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Scotland  exprefsly  in  his  view,  refts  upon  it 
almoft  entirely,  in  preference  to  all  the  reft. 
<c  No  rank,  fays  he,  can  be  acclaimed  by  a  coun- 
try, asfuchy  becaufe  all  countries  were  created 
at  the  fame  time,  and  none  can  know  which 
was  firjl  inhabited ;  neither  can  it  be  claimed 
by  priority  of  conyerfion  to  Chriltianity  ;  for 
Chriftianity  rather  difcharges  all  care  for 
precedency ;  nor  by  the  decifions  of  coun- 
cils of  churchmen,  who  always  preferred 
thofe  who  were  beft  able  to  do  them  fervice. 
It  is  the  antiquity  of  the  family  alone,  that  can 
decide  it.  Even  cuftom,  (confuetude,)  he 
goes  on  to  ftate,  cannot  change  this  part  of 
the  law,  which  was  in  order  to  fecure  the 
public  peace  and  intereft  of  mankind  ;  and  it 
is  not  therefore  to  be  overthrown  by  the  par- 
tiality of  churchmen,  or  the  pride  and  power 
of  other  Competing  and  rival  Princes :  nor 
can  fuch  precedency,  in  the  opinion  of  the 
antient  Jurifts,  be  waved,  even  by  exprefs 
paction  ;  fince,  though  it  may  feem  that  every 
man  may  renounce  that  which  is  underftood 
in  his  own  favour ;  yet  he  cannot  renounce 
it  when  it  is  not  principally  introduced  for  his 
own  fake,  but  for  the  fake  of  the  common  in- 
tereft 
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tereft  of  mankind,  by  the  Laws  of  Nature  and 
Nations"  (w) 

Thus  far  the  Scottifh  civilian,  who  with 
very  honeft  partiality  concludes,  that  the  King 
of  Great  Britain  may  claim  the  precedency  of 
all  other  Kings,  inafmuch  as  that  he  is  properly 
King  of  Scotland,  (at)  On  the  other  hand,  it 
is  cogently  ftiewn  by  Grotius  and  Vattel,  that 
it  is  the  weight  and  independence  of  the  peo- 
ple themfelves,  not  the  mere  duration  of  the 
empire  of  the  reigning  family,  which  deter- 
mine what  is  due  to  their  rank  and  place, 
The  fovereignty  of  the  nation,  fay  they,  con- 
tinues the  fame,  whatever  alteration  may  be 
made  in  the  form  of  that  fovereignty ;  and 
all  its  duties  are  ftill  to  be  fulfilled  where 
they  are  owing,  although  not  only  the  Perfon 
of  the  Governor,  but  the  Government  itfelf, 
is  annihilated.  Its  rights  are  therefore  alfo 
in  force,  and  ought  equally  to  be  exacted. 
Hence  when  England  altered  its  form  of  go- 
vernment under  Cromwell,  the  alteration  made 
no  difference  in  its  rank  among  other  Hates  j 

(w)  Laws  and  Cuft.  of  Nat.  as  to  Preced.  5,  7. 

(*)  Id.  3- 


378  RANK  AND  CLAIMS  OF 

and  that  hardy  ufurper,  however  low  himfelf 
in  point  of  dignity,  demanded,  and  actually 
received,  the  fame  honours  which  had  been 
paid  to  its  Kings,  (y  ) 

Upon  the  whole,  however,  Antiquity,  ge- 
nerally fpeaking,  and  without  having  reference 
to  the  family  in  preference  to  the  nation,  or 
to  the  nation  in  preference  to  the  family, 
feems  the  faireft  reafon  for  rank  ;  fairer  even 
than  riches  and  power  :  for  thefe,  as  has  been 
obferved,  among  independent  ftates,  or  per- 
fons  who  are  equal  in  rights,  ought  not  to 
weigh  any  thing  :  whereas  even  where  they 
are  equal  in  rights,  it  feems  but  natural  that 
he  who  was  firft  received  into  an  order, 
fhould  chufe  his  place  ;  a  circumftance  which 
is  daily  exhibited  in  common  life,  where  we 
obferve  that  in  all  public  bodies,  the  member 
who  is  firft  admitted,  generally  takes  the  lead 
as  to  place  ;  nor  is  there  any  thing  more 
common,  where  all  other  pretenfions  are 
equal,  than  for  feniority  to  determine  it. 
And  hence  an  old  conftitution  of  Theodofius 

[y)  Grot,  DJ.JB.etP,  2,  9.  8.  Vattel.  2.  3.  17,^8, 

and 
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and  Valens^  is  mentioned  with  approbation  by 
Grotius ;  (z)  in  which  it  is  laid  down,  that 
amongft  thofe  who  poffefs  the  fame  rank,  he 
who  Jirji  came  to  be  poflefled  of  it,  ought  to 
take  the  lead, 

And  fo  much  with  refpect  to  Antiquity,  as 
conferring  a  right  to  pre-eminence  among  the 
itates  of  Europe.  Other  arguments,  however, 
have  found  their  advocates,  of  which  fome 
may  be  thought  to  be  of  weight,  though 
fome  are  mere  redundancies.  Thus  Vafquez, 
a  civilian  of  renown,  and  Ambaffaclor  from 
Spain  to  the  Council  of  Trent,  where  a 
very  folemn  contefl  arofe  between  France  and 
Spain  ^  adduced  in  fupport  of  his  mafter  "  the 
"  Antiquity  of  the  Catholic  Religion  in  his 
"  country ;    that   the    firfb    Chrijiian   church 

V  was  built,  and  the   firft:  council    celebrated 

V  there  ;  that  he  was  King  of  Jen/fakm,  which 
"  by  its  facrednefs  ought  to  take  rank  of  all 
"  others  ;  that  he  pofleffed  fubje&s  of  great 
"  nobility  and  goodnefs  ;  that  he  was  fupe- 
^  riour  to  others  in  riches  ;  that  he  had 
f*  greater    reputation,    and    pofleffed   larger 


;)  D.J.B.  etP.2,  5,  21, 


"  means 
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"  means  of  beftowing  benefits  upon  the 
"  world,  from  his  extenfive  commerce."  (a) 
The  French,  on  the  other  hand,  pleaded  the 
noblenefs  of  their  kingdom,  which  poffefled 
fo  pure  an  air,  that  the  moment  a  flave  fet 
foot  in  it,  he  became  free ;  the  ftrength  of 
their  government ;  their  exploits  in  war  ;  the 
abfolutenefs  of  their  King,  and  the  title  of 
"  Moft  Chriftian,"  which  had  been  bellowed 
upon  him.  (&)  To  thefe  have  been  added, 
for  other  Kings,  the  number  and  goodnefs  of 
cities  ;  the  foundnefs  of  laws ;  the  fucceflion 
of  legal  Sovereigns,  as  contradiftinguifhed 
from  tyrants ;  {c)  the  grandeur  and  hofpita^ 
lity  of  courts,  [d)  In  a  conteft  between  Den- 
fa)  Wicquef.  De  PAmbafT,  ut  fup.  Howel.  138. 
(b)  De  Callieres  Man.  de  Negoc.  1.315.  Howcl.  99* 
Wicquef.  ut  fup.  (c)  Mackenzie.  6. 

(i)  Howel.  35.  45. 74.  85.  It  is  curious  to  remark  how 
far  a  man  may  he  carried  in  fupport  of  a  favourite  point* 
This  laft  author,  amidfr.  various  matter  which  may  appear 
of  confequence,  adduces,  for  Great  Britain,  the  quantity 
of  fnow  "  which,  like  a  gentle  white  rug,  doth  cover  the 
u  ploughed  fields  j"  the  immenfe  plenty  of  beef,  mutton, 
and  veal,  which  was  furnifhed  for  the  royal  tables,  and  the 
circumftance  that  the  Yeomen  live  like  Gentlemen ;  the 
Gendemen  like  Noblemen ;  the  Noblemen  like  Princes^ 
and  tJie  Lord  Mayor  and  Sheriffs  like  Kings.' '  P.  46,  47, 

IKiarfe 
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mark  and  Sweden,  at  the  Council  of  £#/?/,  the 
Archbifhop  of  Upfal  claimed  precedency  for 
his  mailer,  before  all  the  Sovereigns  of  Eu- 
rope, as  fucceffor  of  the  Gothic  Kings,  who 
had  exacted  tributes  from  the  Emperors  and 
Kings  of  France  ;  (e)  while,  in  oppofition  to 
this,  Denmark  demanded  pre-eminence,  be- 
caufe  it  formed  one  of  the  ftates  of  the  em- 
pire. 

And  thus,  we  may  obferve,  that  every 
ftate,  while  contending  for  this  high  and  de- 
licate point,  has  brought  forward  every  fort 
of  argument,  however  weighty,  or  however 
trivial,  which  could  apply  exclufively  to  it* 
felf ;  nor,  had  we  nothing  more  to  guide  us, 
could  we  poffibly  fay  what  it  was  that  deter- 
mined it.  Even  as  it  is,  we  can  arrive  at 
little  certainty ;  and  we  muft  content  our- 
felves,  therefore,  with  the  little  that  feems  to 
have  been  confeffed,  and  the  few  cafes  of 
priority  that  have  actually  been  decided. 

Amongft  thefe,  the  firft  that  ftrikes  us,  is 
that  uniform  and  uncontefted  pre-eminence 

(*)   Vie  de  Grot,  par  Burign.   1.  387* 

£  which 
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which  was  allowed  to  the  Sovereign  Pontiff  dt 
Rome;  whofe  Jpiritual  power,  by  giving  him 
the  title  of  The  Father  of  Christendom, 
naturally  threw  around  him  a  fuperiour  awful- 
nefsand  majefly,  and  procured  him,  without 
oppofition,  a  veneration  to  which  none  other 
could  pretendi  We  have  in  a  former  chapter  (/*)' 
entered  fomewhat  at  length  into  that  remark- 
able part  of  the  conftitution  of  Europe,  by 
which  the  Pop'e  was  confidered  as  the  Di- 
rector of  all  Chriftian  Sovereigns;  and  from 
what  was  then  faid,  it  would  appear,  that  a 
Power  which  was  inverted  with  fuch  ft'tipen* 
dous  and  real  authority  and  influence,  would 
claim,  and  receive,  as  a  mere  natural  confe- 
quence,  the  very  firft  rank  in  all  circum- 
ftances  where  a  comparifon  of  rank  could 
arife.  Accordingly,  his  pre-eminence,  before 
the  divifion  of  the  Church,  by  the  Reforma- 
tion, was  fo  far  from  being  contefted,  that  the 
greateft  Princes  fubmitted  to  the  performance 
of  offices  even  menial  about  his  perfon,  and 
to  the  well-known  humiliation  of  killing  his 
foot;  which,  for  the  fake  of  him  whom  he 
was  fuppofed  to  reprefent,  they  chearfully  al- 
lowed.    Thus,  in  the   ceremonial  of  Rome, 

(/)   Chap.  XIII. 

the 
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the  Ambaffadors  of  the  various  Sovereigns  had 
their  places  and  duties  regularly  marked  out ; 
fuch  as  the  bearing  of  his  train,  or  of  his  hood, 
and  the  delivery  of  the  Chalice.  The  canon, 
law  affirms,  that  fo  early  as  the  time  of  Con- 
st antine  the  Great,  the  Emperors  held  the 
bridle  of  his  horfe  in  the  proceffion,  which 
was  allowed  ever  after,  with  very  few  excep- 
tions, and  his  place  at  the  chapel  was  decided 
to  be  no  higher  than  his  footftool.  (g) 

Confident  alfo  with  the  principle  which 
inculcated  thefe  humiliations,  the  embaffies  to 
Rome  were  always  confidered  more  as  a  mark 
of  fubmiflion  to  that  court,  than  as  a  matter 
of  bufinefs.  They  were  generally  conducted 
with  the  greateft  fplendour,  and  conferred 
upon  noblemen  of  the  higheft  quality,  whofe 
titles  of  Ambaffadors  of  obedience  emphatically 
marked  their  defignation.  Such  embaffies 
were  expected  from  all  the  ftates  of  Europe, 
and  were  almoft  univerfally  fent ;  and  fo  uni- 
formly was  the  doctrine  inculcated,  that  when 
the  miflionaries  in  the  Eaft  had  converted 
fome  nations  of  Japan  to  Christianity, 
they  exhibited  a  decifive  proof  of  it  in  three 

(g)  Mackenz.  29. 

embajfits 
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ernbajjies  of  obedience  which  were  fent  by  their* 
Kings  to  Rome  in  1575,  by  which  the  Pon- 
tiff was  addrefled  as  "  the  Adorable^  who 
"  holds  the  place  of  the  King  of  Heaven  upon 
u  Earth."  (b)  From  all  this  it  necefTarily  fol- 
lowed, that  the  Pope's  AmbafTadors,  where- 
ever  they  appeared,  took  rank  of  the  Ambaf- 
fadors  of  all  other  Sovereigns.  They  went 
under  the  appellation  of  Nuncios^  which  was 
particular  to  themfelves  ;  and  in  conformity 
with  the  fuppofed  fubjecl  of  their  mifTion, 
they  have  fometimes  been  called  Angels  of 
Peace.  (/) 

But  the  influence  of  the  Church,  with  refpecT: 
to  precedency,  did  not  flop  here.  That  fanc- 
tity  which  Xhzfpiritual  character  was  fuppofed 
to  confer,  extended  itfelf  to  all  who  were  in- 
verted with  it ;  and  Churchmen^  with  a  defe- 
rence in  the  Laity,  which  is  ftridtly  proper, 
were  allowed  to  precede  on  all  occafions.  In 
the  higher  ranks,  however,  this  arofe  to  a 
point  which  is  almoft  inconceivable,  and  can 
only  be  explained  upon  principles  peculiar  to 

(b)  Voltaire.  Efpr.  des  Nat.  5.  203. 
(1)  As  at  Treat,  in  1544,  Fr.  Paol.  L.  2* 

the 
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die.ccclefiaftical  polity  of  Europe.  As  the 
Pope  was  allowed  without  conteft  to  be  the 
head  of  the  Chrijtian  world,  it  was  prelumed 
by  the  zealous  fupporters  of  his  authority,  that 
the  Cardinals,  who  were  neareft  to  him  in 
dignity,  and  whofe  authority  could  only 
emanate  from  his  own,  enjoyed  a  rank  and 
place  in  the  eftimation  of  men  to  which  even 
fome  Sovereigns  could  not  afpire.  They 
therefore  often  claimed,  and  fometimes  actu- 
ally obtained  the  precedency  of  Kings  them- 
felves.  Thus  by  the  ordinance  oi  Sixtus  V.  it 
was  fettled  in  the  ceremonial  of  Rome,  that 
if  Kings  and  Cardinals  met  together  at  table, 
or  other  folemnities,  the  firft  place  ihculd  be 
enjoyed  by  the  firft  Cardinal  Bifhop,  the  fe- 
cond  by  a  King,  the  third  by  a  Cardinal,  and 
fo  on  alternately,  (j)  A  diftindion,  how- 
ever, feems  to  have  been  made  by  fome 
ftatefmen  between  Kings  that  were  hereditary 
and  thofe  who  were  only  ekSrue ;  the  pre- 
eminence of  Cardinals  being  enjoyed,  as  it 
fliould  feem  according  to  them,  only  with  re- 
fped  to  the  latter.  Thus,  when  Lord  Not- 
tingham, in    his  fplendid   embafly  to  Spain, 

(;*)  Mackenz.  30. 

You  11  ■  C  c  *6p4, 
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1604,  folicited  to  dine  with  the  King,  he  wai 
given  to  underftand,  by  the  Minifter,  Qliva- 
rez,  and  the  Conftable  of  Caftile,  that  it  was 
dire&ly  againft  the  ceremonial ;  and  that  the 
Pope's  Nuncio  himfelf,  "  who  being  by  his 
degree  a  Cardinal,  was  to  take  place  of  fome 
Kings  that  were  elected,  and  not  hereditary,  had 
never  been  admitted  to  that  honour  (L)  In 
compliance  with  thefe  prejudices,  many  in- 
feriour  Sovereigns,  fuch  as  the  Duke  of  Saxc 
Weimar (/)  have  yielded  in  rank  to  them; 
and  Philip  II.  himfelf,  when  Prince  of  Spain, 
though  fon  to  the  Emperor,  was  contented  to 
be  treated  as  an  equal.  ( m) 

The  fecond  great  point  which  feemed  to  be 
fettled  in  the  ceremonial  of  Europe,  was  the 
precedency  of  the  King  of  Germany,  Em- 
peror of  the  Romans,  or,  as  he  is  often 
inaccurately  called,  the  Emperor  of  Ger- 
many. 

There  were  of  old,  very  warm  contefts  in 
the  Courts  and  Chanceries  of  Princes,  concern- 

(k)  Winwood.  2.  70. 

(/)  Mem.  touch,  les  Ambaflad.  80, 

(m)  Wicquef»  p.  265. 
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lug  the  relations  which  the  titles  of  King  and 
Emperor  have  to  each  other ;  the  Monarchs 
Who  were  honoured  with  the  latter,  concluding 
that   it  was    far    fuperiour    to    the   former. 
This  diftin&ion  arofe  from  the  pre-eminence 
•claimed   by  the  Emperors  of  the  Eaft  and 
Weft.,  who  fhared  the  old  Roman  dominions 
over  the  various  tribes  of  Gothic  Kings  or 
leaders,  who  by  degrees  deftroyed  them.    Ac- 
cuftomed  to  the  moft  fplendid  enfigns  of  dig- 
■nity,  and,  for  a  great  length  of  time,   to    a 
Superiority  immenfe    and    uncontefted   over 
any  fingle  King  that  came  within  the    fphere 
of  their  intercourfe ;  even  enjoying,  befides, 
the  tribute  and  homage   of   almofl  all    who 
furrounded  them,  they  faw  their  precedency 
confeffed  and  fubmitted  to  by  the  reft  of  the 
world.      As,    therefore,    the    other    nations 
broke  in  upon  them  by  degrees,  and  it  was 
by  intervals  that  they  parted  with  the  pro- 
vinces  which  compofed    their   dominion,    it 
was  not  unreafonable  for  them  to  continue  to 
affect  the  aritient  pre-eminence,  of  which  they 
had  fo  long  been  legally  poffefled  ;  and  as  the 
Scandinavian  Chiefs    who   eftablifhed    thern- 
felves  one  after  another  upon  their  territories 
were  known  by  the  title  of  Kings,  they  pre- 
C  c   2  tended 
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tended  to  preferve  a  difference  Between  that 
and  their  own  defignation  of  Emperor. 

In  reality,  however,  as  has  been  learnedly 
fhewn  by  Seldeny  the  difference  there  was  be- 
tween them,  was,  if  any  thing,  in  favour  of 
the  Kings,  the  word  Emperor  fignifying  no 
more  than  the  leader  of  an  army,  with  which, 
modeft  as  it  comparatively  was,,  the  antient 
Roman  defpots  were  obliged  to  content  them* 
felves,  from  the  hatred  which  they  knew  to 
be  borne  by  the  people  to  the  word  King.  At 
the  fame  time  it  may  be  right  in  this  place  to 
enquire  a  little  into  the  real  fignifications  of 
this  latter  denomination,  as  it  may  be  of 
confequence  in  the  elucidation  of  feveral  of  the 
cuftoms  of  Europe  which  we  are  about  to 
enumerate,  and  which,  from  feeming  diffi- 
culty, were  often  attended  with  much  confu- 
fion  and  difpute. 

The  word  King,  then,  in  the  abftracT:,  can 
be  confidered  merely  as  a  general  denomina- 
tion or  title,  conveying  the  idea  of  command 
and  pre-eminence  over  dthers,  but  which  may 
admit  of  various  gradations,  and  be  invefted 

witL 
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with  very  different  prerogatives.    The  Heads 
of  numberlefs  petty  nations  have  often  been 
called  by  this  denomination,  and  I  think  in- 
accurately fo,  unlefs  we    admit  of  this  divi- 
fion.     Thus,  the  Chiefs  of  different  tribes  of 
men,  that  have  been  met  with  in  voyages  of 
difcovery,  are  often  and  loofely  called  Kings. 
The    Chiefs   of  antient  Gaul,  Germany,  and 
Britain,  are  fo  called  by  Cczfar,  who  in  the 
fingle  province  of  Kent  enumerates  four  per- 
fons  dignified  by  the  title  of  Reges.  (n)     The 
leaders    of   various  Celtic  and  Scandinavian 
hordes,   who   fettled  themfelves  in  Scotland, 
Ireland,  and  the  Ifles,  preferved  for  a  long 
time  this  fplendid  appellation,    which,  with 
refpe&to  the  Ifle  of  Man,  exifted  even  in  our 
own  memory.  (0)     In  fome  countries  it  has 
alfo  been  given  even  to  the  Sons  of  the  King, 
as   a  mere    augmentation  of   their  dignity, 
without  carrying  along  with  it  any  of  that 

(»)  De  Bell.  Gall.  5.  22. 

(0)  In  antient  Britain  thefe  inferiour  Kings  were  in  fach 
plenty,  that  the  Paramount  Edgar  obliged  eight  of  them 
to  row  him  in  his  barge  upon  the  river  Dee.  Chron.  Bromp, 
apud  Twyfden,  864. 

Cc  3  authority 
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authority  with  which  in  general  it  is  iiK 
vefted ;  as  was  the  cafe  in  the  antient  Con-, 
ftantinopolitan  Court,  and,  during  very  early 
times,  in  Spain  ;.(/>)  and  it  may  be  faid  to 
continue  to  this  day  in  the  Empire,  where 
the  apparent  fucceffor  is  called  King  of  th$ 
Romans* 

But  without  troubling  ourfelves  with  en-, 
quiring  into  the  nature  of  the  fovereignty  of 
all  who  have  borne  the  title,  we  may,  for 
the  moft  part,  follow  the  general  fenfe  of 
the  divifion  which  Lord  Coke  has  made  of  it, 
into  Kings  independent  and  paramount,  and 
thofe  who  are  fubordinate  to  them.  "  Th$ 
"  regal  Eftate  and  Dignity  of  a  King,"  fays 
that  learned  writer,  "  are  of  two  manners ; 
the  one  is  Imperial,  or  Supreme ;  whQ 
owes  no  mean  feigniorie,  or  attendancie  of 
corporale  or  bodily  fervice,  or  allegiance,  to 
"  any  other  worldly  Prince  or  Potentate,  and 
u  from  whofe  fentence  there  is  no  appeal. 
"  There  is  alfo  a  King,  and  he  a  Homager  or 
"  Feudatory  to  the  Eftate  and  Majefty  of 
'#  another  King,    as  to  his  fuperiour  Lord, 

(/>)  Seidell.  Titles  of  Hon.  Ch.  3. 

"  The 
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u  The  King,  which  is  fupreme  and  imperial, 


"  is  equivalent  within  his  land  to  the  power  and 
1  authority  that  Cafar  can  challenge  within  his 
ft  own  dominions ;  and  fuch  a  King  challengeth, 
of  right,  to  fet  upon  his  head  a  crown  Im- 
perial, with  a  diademe  elevated  on  high, 
to  fignify  the  perfection  of  greatnefs  of  their 
*4  eftate  :  but  to  the  other  Kings,  homagers , 
"  a  crown  not  elevated  is  due."  (q) 

This  divifion  of  Kings,  into  Homagers,  and 
Paramount \  was  however  not  well  underftood 
in  Europe  in  very  antient  times,  and  the  con- 
fufion  which  was  made  of  the  two  dignities, 
will  ferve  to  explain  the  reafon  for  the  afler- 
tion  of  feveral  abfurd  and  ridiculous  preten^ 
fions,  in  the  old  Emperors  of  the  Eaft  and 
Weft.  Many  Chiefs  of  nations,  having  been 
confeffedly  tributaries,  or  homagers,  as  we 
may  call  them,  to  the  antient  and  integral 
Roman  Empire,  its  Supreme  Monarch  who 
was  called  Imperator,  conceived  that  there  was 
a  wide  difference  between  their  appellations 
andhis  own;  and  although  a  divifion  was  made 
pf  the  Eajlern  and  Wejlern  Empires,  yet  the 


(q)  Fourth  Inftit.  343. 

C  c  4  gceptres 
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Sceptres  of  both  being  ftill  confidered  a& 
Roman  Sceptres,  and  as  fuch  pre-eminent  over- 
others  ;  the  Sovereigns  who  fwayed  them, 
continued  to  preferve  the  diftinction.  Nor 
was  it  of  any  confequence  that  the  Defpot  of 
the  Eaji  changed  his  appellation  of  Emperor 
for  that  of  AvfcxpeZlofip  and  BacA*^,  for  as. 
they  were  equivalent  in  the  language  of  the 
country  to  the  old  one  of  Im^erator,  the  fame 
diftancq  was  fuppofed  to  be  preferved  between 
him  and  the  furrounding  Kings. 

This  pre-eminence,  however,  was  warmly? 
contefted  by  the  fturdy  conquerors  of  the 
Princes  who  affeded  thus  to  degrade  them ; 
and  being  no  longer  Kings  Homagers,  many 
of  them  affumed  the  fame  ftyle  with  the  Em- 
perors, both  of  the  Eaji  and  of  the  Wefty 
calling  themfelves  by  the  titles  of  King,  Im^ 
perator,  or  Bajileus,  as  their  fancy  directed.. 
Thus  the  Saxon  Edgar  was  ftyled  frequently 
in  his  charters,  "  Albionis  et  Anglorum,  Bafi-.- 
*'•  leus,"  and  in  one  to  Ofwald,  Bifhop  of" 
Worcefter,  he  is  called  "  Anglccum  Bafileus, 
w  omniumque  Regum  Infularum,  Oceanique 
"  Britanniam  Circumjrxentis,  &c..  Dominus  et 
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u  Imperator"  (r)  So  alfo  William  Rufus, 
when  he  had  quarrelled  with  Anfelm,  Archbi- 
fhop  of  Canterbury,  who  appealed  to  the  Popey 
finding  that  the  Emperor  Henry  V.  claimed 
to  nominate  another  Pope  in  virtue  of  his  Im- 
perial power,  afferted  immediately  that  no 
Archbifhop  or  Bifhop  of  his  kingdom  could 
be  fubjecl:  to  the  Pope,  the  King  having  the 
fame  power  within  his  kingdom  as  the  'Emperor 
poJJ'efjed  within  the  Empire*  (s)  The  idea  is 
continued  in  the  time  of  Henry  VIII.  it 
leing  declared  by  a  Statute  of  one  of  his  Par- 
liaments, "  that  by  divers  and  fundry  old 
<c  authentic  hiftories  and  chronicles,  it  is 
*c  manifeftly  declared  and  expreffed,  that  this 
*c  realm  of  England  is  an  Empire,  and  fo  hath 
*c  been  accepted  in  the  world,  governed  by 
*'  one  fupreme  head  and  King,  having  the 
*c  dignity  and  royal  eftate  of  the  Imperial 
*c  Crown  of  the  fame."  (t)  A  fimilar  fenfe 
is  evinced  by  the  words  of  the  Acl:  of  an  Irifh, 
Parliament  of  the  fame  King,  in  which  the 
Kings   of  England  are  called,    "  Kings  anc| 

(r)  $elden.  Tit.  of  Hon.  Part  1.  ch.  5.. 
(0  Mat.  Par.  19. 

(t)  24  Hen.   VIII.  c.  12.   See   Lcrd  Coke's,  reafoning 
Igpori  it.  4.A  Inft.  342. 

tt  Emperor^. 
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*  Emperors  of  the  realm  of  England,  and  of 
"the  land  of  Ireland ;"  («)  and  by  other 
Statutes  of  Elizabeth  and  of  James,  (w).  All 
this  fhews  that  the  Englifh  have  had  as  high 
an  idea  of  the  power,  ftate  and  dignity  of 
their  crown,  as  that  of  any  cotemporary 
Monarch,  under  whatfoever  appellation  de- 
nominated ;  nor  will  it  be  incurious  or  irre* 
levant  to  remark,  that  even  the  Protestor 
Cromwell,  in  1654,  was  reported  on  the  Con- 
tinent to  have  £>een  declared,  "  Oliver,  the 
*'  firft  Emperor  of  Great  Britain,  and  the 
*'  Ifles  thereunto  belonging,   always  Caefar," 

The  French  had  a  like  idea  of  the  dignity 
of  their  Crown  ;  and  when,  upon  their  great 
conteft  with  Spain  for  Precedency  at  Trent, 
In  the  fixteenth  century,  the  Spanifh  party 
hinted  that  their  Mafter  was  upon  the  point 
of  obtaining  from  the  Pope,  the  title  of 
Emperor  of  the  Indies;  the  French  Am*, 
haffadpr  Lanfac  anfwered, ,  that  that  title 
would  make  no  alteration  in  the  ftate  of  th^ 

(u)   Selden  ut  fup. 

(w)   I.  Eliz.  c.  ?.    1.  Jac.  c.  I, 

(x)  Thurloe's  State  Pup.  2.  614, 

affair^ 
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gffair,  nor  oblige  "  the  Emperor  of  France 
to  yield  to  them  one  moment  the  footer.  ( y) 
In  various  old  charters  the  King  of  Spain  alfo 
|s  ftyled  "  Difponente  Deo,  Hefperise  Impe* 
f  rator"  and  u  Dei  nutu  Hifpanias  Imperator, 
*l  una  cum  conjuge  Imperatrice."     Alphonfo 
IX.  of  Caftile,  defining  what  Kings  are,  aflerts 
that  they  are    placed  over    their    people  to 
govern  them  in  their  kingdom,    "  Bien  affi 
<c  comme  el  Emperador  en    fuo  Imperio  ;" 
and  hence  the  city  of  Toledo,  being  the  chief 
city,    is  termed  M  Cabeca  del   Imperio    del 
"  Efpana,"  and  aflumes  in  confequence,  for 
its  arms,  the  image  of  an  Emperor  in  his  Im- 
perial habit,  (z)     The    fame  dignity  is  alfo 
claimed  and  enjoyed  without  any  pre-emi- 
pence  or  authority  over  other  Kings  by  the 
^Tzar,  or  Czar  of  the  Ruffias,  which  fignifies 
nothing  more  than  Great  Duke,  (a)  but  the 
affinity  of  which  to  Ccefar,  has  induced  many 
to  believe  that  it   is  exactly  the  fame  dignity 
with  that  affumed  by  the  Roman  Emperors. 

Upon  the  whole  then,  it  will   follow  that 
there  is  no  pre-eminence  naturally  and  intrin^ 

(y)  Wicquefort.  L.  1.  S.  24.       (%)   Selden  ut  Sup. 
{a)  Lord  Cadiz's  Embafly  to  Rufiia,  Temp.  Jac. 

ficially 
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fically  attached  to  the  name  of  Emperorf 
over  that  of  King  ;  and  that  if  the  Sovereign 
of  Germany  enjoyed,  or  enjoys  the  Prece- 
dency of  other  Monarchs,  it  is  not  in  virtue 
of  his  being  an  Emperor,  (a  title  which  any 
independent  Sovereign  might,  or  may  afTume,) 
but  in  confequencc  of  fome  other  accident  of 
his  Crown. 

This  accident,  (if  I  may  fo  call  it)  was  hi« 
fucceffion  to  the  Roman  Sceptre,  as  fwayed  by 
the  Weftern  Emperors,  which  every  body 
knows  took  place  under  Charlemagne,  who 
in  the  year  800,  "  Infperato  in  iEde  facra  a 
"  Leone  pontifice  et  civibus  Romanis  feftiva, 
iQ  acclamatione  falutatus  eft,  RoMANORUivj 
Imperator  Augustus."  (&) 


« 


Upon  this  celebrated  tranfaction  there  arofe 
among  the  European  nations,  two  very  im~ 
portant  queftions, 

L  Whether  the  old  Weftern  Roman  Em* 
pire  really  revived  in  the  perfon  of  Charle* 

magne  ? 

{b)  Conringius  De  Imp.  Rom,  Germ.  S.  17.    See  alio 
f?aron.  Annal.  Sigonius  de  Regn.  Ital,  ad  ann.  800,  Stru- 
Corp,  Hift.  Germ.  Per.  4.  Sec.  1.  33,  34. 

11.  if 
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II.  If  it  did,  what  rights  were  renovated 
■with  the  Imperial  Title  ?  To  which  we  in 
modern  times  may  add  a  third ;  namelyy 
What  affinity  there  was  between  the  kingdom 
of  Germany  and  the  Roman  Empire,  fo  as 
that  the  Monarchs  of  the  one  are  ipfo  facto 
Sovereigns  of  the  other  ? 

Concerning  the  firft  of  thefe  queftions,  it 
feems  to  have  been  fettled  on  all  fides,  that 
the  tranfacYion-  at  Rome  in  the  year  800,  was 
a  legal  renovation,  of  that  magnificent  Em- 
pire which  had  for  fo  many  ages  governed 
the  European  world  ;  and  throughout  the* 
hiitories,  we  accordingly  find  the  conqueror 
of  Lombardy,  and 'deliverer  of  Rome,  men- 
tioned as  the  fucceflbr  of  the  Weftern  Csefars.. 
This  fucceffion  is  grounded  upon  the  follow- 
ing reafoning  ;  That  throughout  all  the  revo- 
lutions which  the  Empire  underwent,  and 
however  abforbed  its  various  provinces  might 
have  been  by  various  other  nations,  Hill  the 
Roman  People  continued  the  fame,  and  a  part 
of  them  having  recovered  their  liberty  by  the 
march  of  Charlemagne  acrofs  the  Alps, 
they  could  proceed  to  the  legal  exercife  of  all 
their  old  rights :    That  among  thefe  rights,. 

that 
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that  of  electing  the  Emperor  was  confeffe(f$ 
and  therefore  although  the  fortune  of  different 
conquerors  might  for  a  time  have  prevented 
them  from  exercifirig  it,  yet  when  the  re- 
ftraint  under  which  they  had  laboured  was 
taken  off,  they  returned  to  it  by  a  kind  of 
Poftliminium :  That  the  firft  ufe  they  made 
of  it  was  to  inveft  their  Deliverer  with  the 
Imperial  Power,  who  thus,  by  an  Election  of 
Roman  Citizens,  became  the  Sovereign  of  all 
that  was  left  of  the  Empire,  and  together 
with  the  Sovereignty  aflfumed  the   Imperial 

Title,  [c) 

• 

With  refpeft  to  the  fecond  queflion,  name- 
ly, what  rights  were  renovated  with  the  reno- 
vation of  the  Imperial  Title,  there  was  for- 
merly much  more  difliculty  than  in  determin- 
ing the  firft.  The  old  Empire  had  been  com- 
pletely  difmembered,    and  fo   ftrong  a  pre-' 

(c)  Great  part  of  the  reafoning  is  in  Grotius,  2.  9.  11* 
Pfeffel,  Dr.  Pub.  D'Allem,  1.  37.  contents  himfelf -with 
faying,  that  the  old  Weftern  Empire  revived.  Putter,  I, 
6.  with  a  difcuffion  of  the  rights  actually  afTumed  by  Char* 
lemagne,  not  the  right  of  the  people  to  confer  them.  The 
reafoning  is  liable  to  a  variety  of  obfervations,  but  as  the 
queflion  is  only  concerning  what  was  actually  allowed  bjr 
|he  world,  it  is  nccdlefs-  to  enter  upon  them. 

fcription 
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fcription  could  be  pleaded  againft  any  claiitx 
that  might  be  fet  up  concerning  the  antient 
provinces  that  had  been  torn  from  it,  that  the 
advantages  which  Charlemagne  acquired, 
could  only  be  faid  to  extend  to  the  Imperial 
title,  and  thofe  fragments  in  Italy  which  at 
that    time  might   be    thought    to    compofe 
the  Roman  State,  and  which  latter  he  had 
before  been    thought    to  have    obtained  in 
quality  of  Patrician  of  Rome,  (a1)     Never- 
thelefs,  as  it  remarkably  happened  that  this 
conqueror  was  perfonally  in  poffeffion  of  a 
great  proportion  of  the  antient  Empire,   (the 
fruits  either  of  his  fword,  or  of  peaceable  fuc- 
ceflion)  and  the  antient  dominions  came  thus 
adventitioufly  to  be  governed  by  him   who 
bore  the  antient  title  ;  a  jumble  was  made  by 
many  of  the  Civilians  in  after  times  concern- 
ing thefe  two  points,  and   it  was   inculcated, 
that  not  only  the  Imperial  Title,  but  the  Im- 
perial power  and  prerogatives   over  all  the  old 
kingdoms  'which  had  compofed  the  Empire,  had 
revived   in   Charlemagne   and  his  fucceflbrs. 
Hence,  Sigonius  in  his  account  of  the  ele&ion 

(d)  Qiiare  etiam  Scriptores  adferere  non  dubitant, 
Carolum,  Romam,  antequam  lmperatorfiex$t9  fuis  fceptris 
tddidiffe     Struv.  Corp.  4.  1.  26* 

of 
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of  Charlemagne  aflerts,  that  that  Monarch 
u  officio  fuo  convenire  eft  arbitratus,  ut  Ita«* 
"  liam,    atque  univerfam  Chriftianam  Rem-' 
"  publicam  ordinaret."  (e)    Hence  alfo,  when 
the  Othos,  in  the  tenth  and  eleventh  ceo* 
turies,  had  poffefled  themfelves  of  this  great 
dignity,  they  imagined  they  could  exercife  a 
certain  Sovereignty  over  foreign  Kings,  as  well 
as  over  the  Princes  of  Germany ;  and  the  idea 
was   fpread   abroad,    that   as   the  whole    o£ 
Chrijlendom,    confidered    as    an    ecclefiaftical 
fociety,  had  one  viiible  fpiritual  head,  which 
was  the  Bifhop    of  Rome  ;  fo  alfo,  in   con- 
formity with  antient  prerogatives,  they  ought 
to  obey  one   temporal  head,  which  was  the 
'Roman  Emperor.  {/)  Foreign  kingdoms  were 
therefore  called  upon  to  acknowlege  a  degree 
of   fupremacy    in  the    Germanic    Emperor, 
which  was  actually  complied  wTith  by   Den* 
mark,  Poland,  and  Hungary ;  (g)  and  which 
alfo,  as  the  Emperors  have  boailed,  was  al-  I 
lowed  by  Spain,    France,    and   England.  (/>) 

(e)  Sigonius  De  Reg.  Ital.  L.  4. 

(f)  Putter.  2.  3.  Martens  Precis  du  D.  des  Gens.  1.  2?. 

(g)  Putter.  lb.  PfefFel,  however,  fays,  this  was  in  right 
of  conqueft  with  refpeft  to  Hungary.  Dr.  Pub.  D*  Allan. 
I.  212.  216. 

(A)  Putter  ut  fup, 

Certain 
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Certain  it  is  that  the  Emperor  Sigismund, 
while  in  France,  fat  in  the  royal  feat  in  a  full 
parliament  there,  and  exercifed  an  act  of  Sove~ 
reignty  in  knighting  the  Senefchal  of  Beau- 
caire ;  and  Henry  II.  of  England,  writing  to 
Frederick  Barbarossa,   has  thefe  mofl 
remarkable  expreffions.    "  Regnum  noftrum, 
"  et  quicquid  ubique  noflrae  fubjicitur  ditioni, 
"  vobis  exponimus,    et  vefce  committimus 
"  poteftati,  ut  ad  vejlrum  nutum,  omnia  dif- 
"  ponantur  ;  et  in  omnibus  vejiri  Jlat  voluntas 
"  Imperii.      Sit  igitur  inter  nos  et    populos 
"  noftros,  dile&ionis  et  pacis,  unitas  indivifa, 
ic  commercia  tuta  :  ita  tamen  ut  vobis  qui  dig- 
li  nitate  preminetis,  imperandi  cedat  aucJoritas, 
"nobis    non    deer  it  voluntas     obfequendi"  (/) 
Richard  I.  alfo  is  faid  by  Hoveden  to  have 
depofed  himfelf  from  his  kingdom  of  England, 
et  tradidit  illud  Imperatori  (Hen.  VI.)  ficut 
Univerforum  Domino,.  Selden,  reafoning  upon 
this    incident,    obferves  that  this  was  done 
under  dure/s,  and  that   the  right  was  releafed 
by  the  Emperor  before  his  death.  ( /)     But 

(/)  Lyttelt.  lien.  II.  Append,  No.  5.  Selden,  with 
more  indifference  than  is  ufual  with  him,  endeavours  to  get 
rid  of  this,  by  faying  it  is  a  mere  letter  of  compliment. 
Tit.  of  Hon.  ch.  2. 

(j)  id.  ib. 

Vol.  II.  D  d  although 
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although  this  is  a  fair  plea  with  refpecl  W 
Richard's  Sovereignty*  over  England,  there 
was  no  occafton,  while  delivering  up  his- 
kingdom,  to  add  even  under  durefs,  Sicut 
Univerforum  Domino,  unlefs  fuch  had  been 
the  Emperor's  pretentions  La  thofe  times. 

Another,  and  a  ftronger  proof  of  thefe  pre- 
tentions, may  be  drawn  from  the  Emperor's 
power  of  creating  Notaries,  (at  that  time  a 
kind  of  Magijirate  acknowledged  by  the  old 
civil  law,)  in  kingdoms  which  were  otherwife 
perfectly  independent  of  his  jurifdidtion  ;  and 
the  exiftence  of  this  privilege,,  may  be  fhewn 
from  the  very  endeavour  to  get  rid  of  it] 
Selden  infers  much  from  the  circumftance  that 
in  the  elder  times,  Public  Notaries  who  en- 
joyed their  authority  either  from  the  Pope  or 
Emperor,  were  not  at  all,  or  were  rarely  ad- 
mitted in  any  ufe  in  this  kingdom-.  Lord. 
Coke  goes  farther,  in  faying  that  they  claimed 
de  jure  to  exercife  their  offices  here  in  Eng- 
land ;  but  becaufe  it  was  againft  the  dignity" 
of  a  fupreme  King,  they  were  prohibited  by 
the  King's  writ*  But  other  kingdoms  were 
forced  to  make  exprefs  laws  in  order  to  afTert 
the  fupremacy  of  their  Monarchs  in  this  par- 
ticular, 
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ticular,  which  in  Scotland  was  done  fo  late  as 
the  time  of  James  III.  by  an  Act  of  Parlia- 
ment which  feems  fairly  to  acknowledge 
the  exiftence  of  the  prerogative. — It  enacts, 
P  That  our  Soverain  Lord  has  full  jurifdic* 
lc  tion  and  free  Empire  within  this  Realm  ; 
r  that  his  Hienefle  may  make  Notaries  and 
*'  Tabelliones,  qua  his  inftruments  fall  have 
u  full  faith  in  all  caiifes  and  contracts  within 
*c  the  Realm  ;  and  in  time  to  come,  that  na 
Notary  maid,  or  to  be  maid,  by  the  Em- 
peror's autoritie,  have  faith  in  contract  civil 
within  the  Realm,  leJJ'e  then  he  be  examined 
u  by  the  Ordinary  and  apprleved  by  the  Kings 
I  Hientffh"  (k) 

It  is  wonderful  how  high  thefe  ideas  of  the 
Imperial  prerogatives  in  Europe  were  for  a 
long  time  carried ;  'Julius  Firmicus^  an  eld 
author,  (/)  affirms  with  refpect  to  them,  that 
r  Totius  orbis  Terrarum  fpatium,  Imperatoris 
"  fubjacet  poteftatibus."  Some  of  the  coins 
of  the  old  Emperors  have  borne  the  inferip- 
tion,  Victor  Omnium,  Gentium  ;  and  a  grave 
confutation  of  this  is  entered  upon  by  Selden, 
and  by  Duck^    to  prove  their  little  claim  to 

(*)  5  Jae  3-  c  3.  ap  Seld.  lb.  ( /)  Ap.  Seld.  lb. 

Dd2  this 
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this  iplendid  title,  (m)  Certain  it  is  that  Bar* 
tolus,  a  very  learned  Civilian,  who  has  been 
called,  Magnum  Jurifconfultorum  lumen,  [n) 
afferted  that  this  great  Potentate  was  Lord  of 
the  world  -y  (o)  a  pofition  which,  it  ihould 
feem,  was  foolifhly  founded  on  thofe  hyper- 
bolical expreffions  concerning  the  "  Orbis 
"  Romanus  ;"  and  "  Orbem  jam  totum  Vic- 
u  tor  Romanus  habebat,"  to  be  met  with  in 
the  Roman  authors  ;  and  the  expreffions  in 
St.  Luke's*  gofpel,  that  the  Edicts  of  Ccefar 
ihould  have  authority  throughout  the  world.  .t 
Bartolus,  however,  thought  himfelf  fo 
firm  in  his  doctrine,  that  he  fays  he  would 
not  hefitate  to  ftigmatife  the  oppofite  opinion 
as  an  herefy.  (p)  Elevated  with  thefe  no- 
tions, the  fact  certainly  was,  that  the  lan- 
guage of  the  Imperial  Chanceries,  in  imita- 
tion of  that  of  the  antient  Weftern  Empire, 
affected  to  make  the  moft  eminent  diftinction 
between    the  Empire    and   other  kingdoms, 

(m)  Id.  lb.  Duck  De  Author.  Jur.  Civ.  Rom.  2.  1.4. 
(n)  Conring.  De  Imp.  Rom.  Germ.  S.  5. 

(0)  Imperatores  autem  Romanos  fuifle  Dominos,  non 
modo  Provinciarum  Orbis  Chrijliani,  fed  et  tot  i  us  mundi\ 
multi  Interpretes  noftri  acriter  contendunt*  Duck  De  Author 
Jur.  Civ.  Rom.  2.  1.  2. 

(f)  Id.  lb.  Duck  De  Author.  Jur.  Civ,  Rom.  2. 1.  2, 

Europe 
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Europe  was  proudly  divided  into  the  various 
jurisdictions  of  Germany,  Gaul,  and  Italy ; 
Charles  the  Bald,  upon  being  elected 
Emperor,  ordered  himfelf  to  be  called  "  Em- 
"  peror  of  all  the  Kings  lying  on  this  Jide  the 
"  Sea  ;"  {q)  and  however  powerful  or  inde- 
pendent many  of  them  might  have  been,  the 
Imperial  Lawyers,  forgetting  that  things  were 
different  from  what  they  had  been,  afferted 
their  Mailer's  prerogatives  over  them  all.  (r) 

Thefe  prerogatives  were  often  afferted  with 
an  actual  view  to  the  enlargement  of  the 
bounds  of  the  Empire,  and  of  the  Sovereignty 
of  its  head  ;  and  it  even  now  forms  the  ground- 
work of  thofe  ftate  reafons  which  are  ufed  by 
the  Minifters  of  Germany,  in  order  to  fup- 
port  their  various  pretenfions. — Thus  under 
the  old  Empire,  Ulpian  having  obferved  that 
all  the  ifles  circumjacent  to  Italy  formed  a 
part  of  that  dominion  ;  his  authority  is  quoted 
in  form  againft  the  Venetians  to  uphold  the 
rights  of  the  German  Roman  Emperor  over 
their  ftate.  Nor  is  this  oppofed  by  them 
upon  the  ground,  that  the  Empire,   having 

(q)  Struv.  Corp.  Hift.  Germ.  Per.  4.  S.  5.  5. 
V  r)  Conring.  ut  fup. 

D  d  3  fallen 


jpB  RANK  AND  CLAIMS  OF 

fallen  to  pieces,  the  kingdom  of  Italy,  when 
conquered  by  Charlemagne,  was  different 
from  what  it  had  been  when  it  formed  part 
of  the  Empire :  but  merely  by  contending 
that  Ulpian  fpoke  only  of  iflands  that  were 
inhabited,  which  was  not  the  cafe  with  theirs 
at  that  time,  (s) 

Among  thefe  prerogatives  alfo,  during  the 
power  of  the  old  Weftern  Emperor,  the  falu-. 
tation  of  the  foot  from  all  fubordinate  Kings 
had  been  always  confefled  ;  and  fo  ftrangely 
infatuated  was  the  German  Monarch  with 
the  idea  of  his  fucceffion,  that,  fo  late  as  the 
fourteenth  century,  he  endeavoured  to  exert 
Ms  claim  againft  the  high  fpirited  Edward 
III.  at  Cologne,  in  1338.  The  anfwer  of 
Edward  is  fomewhat  remarkable.  Thofe 
Kings  who  held  their  titles  from  God  alone ; 
in  other  words,  whofe  Sovereignty  was  fu^ 
preme,  were  generally  anointed  with  the  Sacred 
Oil,  in  imitation  of  the  antient  Jewifh  Princes. 
What  difference  this  can  really  make  in  the 
fupremacy  of  a  nation's  authority,  it  is  not  of 
confequence  here  to  enquire.  It  fhould  feem, 
however,  that  our  anceftors  allowed  of  the 

(s)  Rouflet  Interets  des  Puifs.  de  1'Eur.  1.  162, 164. 

Emperor^ 
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Emperor's  claim  to  the  falutation  of  the  foot, 
from  all  Princes  who  were  not  anointed^  for 
Edward's  anfwer  was,  "  Quod  Rex  Angliae, 
?  Rex  erat  inunftus^  et  habet  vitam  et  mera- 
*c  brum  in  poteftate  fua,  et  idcirco  non  debet 
u  fefe  fubmittere  tantum,  ficut  Rex  alius  non 
u  inunffius"  (/)  The  Rex  non  inunflut,  may 
therefore  poffibly  anfwer  to  the  Kings 
Homagers  of  Lord  Co£e9  as  mentioned 
above,  [u) 

Similar  to  the  refinance  of  Edward  IIL 
was  that  of  the  Duke  of  Gloucefter  in  the 
reign  of  Henry  V.  The  Emperor  Sigifmund 
defigning  to  vifit  England,  arrived  at  Dover  ; 
but  when  ready  to  take  the  land,  fays  Speed, 
the  Duke  of  Gloucefter  and  other  Lords  with 
their  drawn  fwords  entered  the  water,  and 
thus  fpake  to  the  Emperor ;  that  if  his  Im- 
perial Majefty  intended  to  enter  as  their 
King's  friend,  they  would  receive  him  with 
#11  willingnefs  accordingly :  but  if  as  Emperor 

(t)  T.  Walfing.  ap.  Camd.  Ang.  Norm.  146. 

(«)  Vide  alfo  Selden  T.  of  Hon.  ch.  7.  who  feems  to 
think  that  |he  ceremony  of  anointing  kings  was  an  indif- 
penfable  mark  of  their  Independence. 

P  d  4  to 
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to  claim  any  authority  in  England,  which  was  a 
free  kingdom,  they  were  then  ready  to  rejiji  and 
impeach  his  entrance.  Which  rough  demand 
being  moft  mildly  anfwered  by  Sigifmund,  he 
had  prefent  accefs,  and  by  them  was  attended 
towards  London,  (v) 

Another  prerogative  of  the  antient  Roman 
Emperors  had  been  to  create  Kings  at  plea- 
fure,  a  privilege  indeed  which  was  derived 
from  the  Republic  herfelf,  the  moft  fplendid 
exercife    of  whofe  power,    was   to  difpofe* 
<ilmoft  wantonly,  of  the  furrounding  king- 
doms.  The  new  Emperors  of  the  Weji  there- 
fore, contended  alfo  for  the  poffeffion  of  this 
tranfcendent  right,  and  it  feems  to  have  been 
allowed  by  all  the  Sovereigns  of  Europe  with- 
out any  conteft.     Accordingly,  Charles  the 
Bald  is  faid  to  have  created  his  brother  in 
law  Bo/on,   King  of  Burgundy,  in  order  that 
he  might  affert  this  prerogative  of  his  ancef- 
tors,^  (w)  and  appear  to  rule  over  kings ;  and 
deipifing  the  plain  manner  and  habits  of  thq 

(v)  Speed.  646. 

M  Ut  more  prifcorum  Imperatorum  Regi&irs  videre- 
fcir  dominari.     Struv.  Corp.  4.  5.  7, 

S  Franks* 
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Franks,  he  even  began  to  affect  the  more 
fplendid  vanities  of  the  Grecian  Ceremo- 
nial, (x)  Pfeffel  enumerates  in  form,  this 
right  of  creating  Kings  among  the  privileges 
©f  the  Saxon,  and  apparently  of  the  Franco- 
nian  Emperors  ;  (y)  and  in  addition  to  the 
erection  of  the  Kingdoms  of  Hungary ',  Po- 
land,  and  Bohemia,  (2;)  and  an  extenfion  of 
royalty  in  the  family  of  Denmark,  (a)  we 
find  that  fo  late  as  the  fourteenth  century  the 
title  of  King  was  beftowed  upon  Humbert, 
Dauphin  of  Vienne,  by  Lewis  of  Ba«i 
varia.  (£) 

It  has  been  fuppofed  by  a  late  French 
writer,   that  this  right    continued,    and  wa$ 

(x)  Id.  lb.  (y)  Droit  Pub.  D'Allem.  1.  192.297. 

(z)  Boleflaus,  Duke  of  Poland,  received  the  title  of  king 
from  Otho  IIIr  an,  1000.  Puffend.  Intrpd.  4.  243.  Pfeffel 
I.  164.  Ladiflaus,  Duke  of  Bohemia,  was  admitted  to  the 
fame  honour  by  Fred.  BarbarofTa  1157.  (Pfeffel  1.  528.) 
and  Stephen,  King  of  Hungary,  received  his  crown  from 
Hen.  II,  the  honour  of  conferring  it  being  fhared  by  the 
Pope  in  the  beginning  of  the  eleventh  century,  (Heifs  HifL 
d'Allem.  1.  65.) 

(a)  Magnus,  Duke  of  Slefwick,  was  defigned  King  of 
the  Obotrites,  by  Lotharius  II.  in  the  twelfth  century. 
Jlouffet  Int.  des  Puifs.  de  l'Europe.  J.  236. 

\b)  Pfeffel,  1.  J40, 

exercife4 
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exercifed  even  at  the  commencement  of  the 
prefent  century,  when  in  1701  the  Elector 
of  Brandenburg  converted  Ducal  Pruflia  into 
a  kingdom ',  and  afTumed  the  royal  title;  Leo-* 
told,  according  to  Voltaire,  exercifing  in 
that  inftance,  the  right  which  the  Emperors 
had  always  affumed  of  creating  Kings,  (c) 
From  the  accounts  of  the  matter,  however, 
which  I  have  been  able  to  colled,  it  by  no 
means  appears  that  the  regal  aggrandize- 
ment of  Frederick  I.  was  owing  to  this 
prerogative  of  the  Emperor,  but  merely  that 
having  himfelf  taken  upon  him  the  title  of 
King,  the  Emperor  was  prevailed  upon  to 
acknowledge  him  firft,  and  the  reft  of  the 
Princes  of  Europe  were  induced  to  follow  his 
example.  Such  at  leaft  is  the  fubftance  of 
the  account  given  by  the  continuator  of  Puf- 
fendorf,  (d)  and  PfefFel  alfo  affirms  that  the 
Emperor  acknowledged  the  Elector  as  King% 
and  the  latter  having  ordered  himfelf  to  be 
proclaimed,  placed  the  crown  upon  his  head 
with  his  own  hands,  (e) 

(c)  Efpr.  des  Nat.  3.  208. 

(d)  Introd.  a  THifl.  Un.  5.  29. 
{e)  Dr,  Pub.  2,  465,  470, 

The 
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The  Proclamation  made  no  mention  of  the 
Emperor,  or  Empire,  but  was  fimply,  that 
as  it  had  pleafed  Providence  that  the  Dutchy 
of  Pruffia  mould  be  erected  into  a  Kingdom t 
and  its  Sovereign  the  moil  ferene,  and  power- 
ful Prince  Frederick,  had  become  its  Kingr 
every  one  was  given  to  underftand  the  event 
by  the  faid  Proclamation,  (f)  Lamberti  has 
detailed,  fomewhat  at  length,  the  account  of 
this  tranfa&ion ;  but  though  he  obferves  that 
the  Emperor's  Ambaffador  was  prefent  at  the 
ceremony ;  that  he  appeared  well  content  that 
the  new  monarch  mould  be  called  only  King 
in  Pruffia  ;  and  fets  forth  the  congratulatory 
Jetter  of  the  Emperor  to  him,  in  which  he 
denominates  him  merely  "  Votre  DileBion" 
the  title  beftowed  on  Electors,  and  thanks 
him  for  having  faid  that  he  would  dedicate 
his  new  dignity  to  the  fervice  of  the  Holy 
Empire,  and  the  Arch  Ducal  Houfe  of  its 
Chief ;  yet  it  alfo  appears,  that  the  King  ftyled 
himfelf  in  his  circular  letters,  Rex  Borujjice  ; 
that  his  Ambaffadors  received  and  returned 
vifits  as  fuch  ;  and  that  the  letter  at  the  fame 
time  that  it  congratulates  the  Ele&or  in 
the  fulleft  terms  on  his  acceffion   of  dignity, 

(J)  Lamberti,  I.  380. 

4  makes 
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makes  no  mention  of  the  imperial  prerogative 
which  conferred  it.  Nothing  indeed  in  the 
whole  of  the  account  is  to  be  difcovered  on 
the  part  of  the  Emperor,  evincive  of  his 
power  in  this  particular,  except  fome  expref- 
fions  of  the  Pope  of  an  ambiguous  nature, 
eafily  explained,  and  by  no  means  amounting 
to  pofitive  evidence,  while  unsupported  by 
other  matter,  {g)  RonJJet  indeed  in  one  part 
of  his  work  makes  ufe  of  the  words  "  Ayant 
accorde  le  titre  a  Frederick,"  but  he  immedi- 
ately adds,  "  Ce  Prence  fe  mit  lui  meme  la 
•?  couronne  fur  la  tete ;"  (/o)  and  in  another 
place  obferves  that  Leopold  *•  reconnut  cet 
"  Elefteur  comme  Roi  de  PrufTe,  apres  qu  il 
"  en  eut  pris  le  titre."  (/)  It  is  remarkable 
that  the  author  of  the  Memoires  de  Branden- 
bourg  himfelf,  gives  no  infight  into  the  tranf- 

(g)  Upon  the  ground  that  the  erection  of  this  new  mo- 
narchy, was  prejudicial  to  the  Roman  Catholic  Religion,  the 
Pope  complained.  "  De  ce  que  l'Empereur  y  avoit  donne 
f4  les  mains,  et  avoit  meme  en  quelque  maniere,  erlge  cette 
ff  nouvelje  Royeauti,"  &c.  Lamberti,  i.  383.  The  quelr 
que  jpaniere  applies  merely  to  any  vague  injirumentality 
of  the  Emperor  \  it  does  not  at  all  imply  exclufively  the 
actual,  and  formal  exertion  of  his  prerogative,  while  there  1% 
#rong  prefumptive  evidence  againft  it. 

(h)  Rouflet.  Inter,  des  Puifs,  de  PEurope,  1.  812, 

(j)  Id.  1.  248. 

aftiont 
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adidn,  as  to  the  particulars  of  the  imperial 
official  interpofition ;  which,  had  there  been 
any,  he  furely  would  have  done.  He  ftates 
only  the  treaty  by  which  the  approbation 
of  Leopold  was  obtained,  and  obferves  the 
circumftance  that  the  Elector  crowned  himfelf 
with  his  own  hands.  Putter  alfo,  when  he 
comes  to  this  event,  contents  himfelf  with 
faying,  that  in  order  to  procure  a  royal  crown 
for  the  Houfe  of  Brandenbourg,  nothing  far- 
ther was  required,  than  to  change  the  Duchy 
of  Pruffia,  which  was  already  independent \  into 
a  kingdom ;  and  that  in  confequence  of  certain 
terms  agreed  upon,  Leopold  promifed  to 
acknowledge  the  Elector  in  future,  King  of 
Pruffia.  {k)  Martens  fays  pofitively,  that  it 
is  a  miftake  to  think  that  the  Emperor  con- 
ferred the  Royal  Dignity  upon  the  King  of 
of  Pruffia.  (/)  Heifs  is  the  only  writer  that 
I  have  feen,  whofe  relation  of  the  tranfaction 
is  any  way  in  fupport  of  Voltaire's  pofitive 
affertion.  He  ftates,  that  the  Emperor  wifli- 
ing  to  fhew  fome  marks  of  gratitude  to  the 
Elector  for  fervices  received,  "  lui  a  donni  la 

(*)  Putter.  2.  387,  388. 

( /)  Precis  du  Dr.  des  Gens.  1.  155. 

qualite 
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iqualite  de  Roi  de  Prufle ;"  (m)  a  mode  of  ex* 
preffion,  however,  fo  little  precife  in  itfelf* 
and  fo  deftitute  of  particular  detail,  that  it 
Can  have  little  weight,  while  Unfuppbrted  by 
any  thing  elfe,  againft  that  body  of  negative 
evidence  which  has  been  adduced* 

1  have  been  the  itidfe  particular  in  this  ex* 
lamination,  becaufe  this  ftatement  of  Voltaire* 
if  not  an  error,  would  defcribe  a  very  remark- 
able Conftitution  in  Europe,  and  would  attri* 
bute  fuch  fupereminent  prerogative  to  the 
Emperor,  as  no  modern  fupreme  King  would 
willingly  fubmit  to.  The  Dutchy  of  Pruffia 
was  at  that  time  an  independent  Sove- 
reignty ;  {n)  and  could  we  fuppofe  the  right 
really  to  have  exifted,  the  fame  power  might 
have  given  royalty  to  any  other  Sovereign* 
It  is  therefore  the  more  likely  to  have  been 
as  we  have  flated  it,  that  the  German  Mo* 
narch  merely  acknowledged  the  new  dignity 
in  his  own  dominions ;  and  the  reft  of  the 
European  Courts  confirmed  it  by  degrees. 

(w)  Hift.  de  TEmp.  i.  352.  («)  RoufTet,  1.  248. 

WitR 
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With  refpecl:  to  the  prerogative  as  exercifed 
Jn  earlier  times,  it  is  to  be  obferved,  that 
although  it  was  confined  according  to  Pfeffel^ 
to  the  vaflals  of  the  Emperor,  and  the  learned 
Selden  has  therefore  extended  it  to  thofe  only 
who  were  in  "  ^Clientela  Imperatoris"  ;  yet 
from  the  ftrange  confufion,  formerly  mention- 
ed, which  was  made  between  the  vaft  perfonal 
dominions  and  numerous  potent  vaflals  of  the 
firft  Kings  of  Germany,  and  the  territories 
and  prerogatives  which  were  actually  con- 
ferred upon  them,  as  'Emperors  of  the  'Romans% 
it  was  often,  nay  generally,  exerted  in  favour 
of  perfons  who  were  wholly  unconnected  with 
the  Empire,  and  dependent  properly  upon 
the  Kingdom  of  Germany.  This  was  the  cafe 
in  almoft  all  the  above  cited  examples  ;  but  in 
the  inftance  of  Hungary  a  ftill  farther  ufurpa- 
tion  was  difplayed  ;  fmce  it  does  not  appear 
that  King  Stephen  at  the  time  when  he  was 
received  among  the  Crowned  Heads  of  Eu- 
rope, was  at  all  dependent  either  upon  the 
Empire,  or  the  Kingdom,  and  it  could 
only  have  been  allowed  in  confequence  of  the 
ignorance  of  the  age,  the  miftaken  fuperiority 
of  the  name  of 'Emperor  over  that  of  King,  and 

the 
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the  reverence  which  wa$  paid  in  thofe  times 
to  the  fuccefTors  of  the  Monarchs  of  Rome'. 
Upon  the  whole,  however,  it  was  one  of  the 
moft  brilliant  prerogatives  of  the  Imperial 
Crown.  Whether  it  ftill  continue,  6r,  if  it 
does,  what  rank  in  the  eftimation  of  other 
Thrones,  fuch  a  created  King  would  bear,  I 
leave  it  to  thofe  who  are  more  learned  to  de* 
termine.  But  at  any  rate  I  think  that  Kings 
thus  created  in  "  Clientela  Imperatoris,"  could 
only  be  confidered  in  the  fame  light  with  the 
Kings  Homagers  whom  Lord  Coke,  as  we  ob- 
ferved,  fo  carefully  diftinguiihes  from  Kings 
that  are  fupreme. 

This  diftinction  may  alfo  ferve  to  explain 
one  or  two  remarkable  circumftances  in  the  old 
Conftitution  of  Europe,  which  are  vifible  at 
this  day,  but  which  have  been  differently  ac- 
counted for  by  a  very  learned  authority.  Pro- 
fefTor  Putter^  while  explaining  the  circum-* 
ftance  that  Bohemia  forms  a  dependant  ftate 
of  the  Empire  with  a  Royal  Title ;  obferves 
that  according  to  Xheprefent  Conftitution  of  all 
Europe,  no  other  king,  confidered  in  that 
quality,  can  be  dependant,  and  it  feems  there- 
fore, 
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fore  almoft  a  contradiction  to  fay  that  there  is 
a  Ring  of  Bohemia,  who,  in  that  capacity, 
is  a  State  of  Germany.  But,  in  antient  times, 
when  the  public  Law  of  Nations  of  the  middle 
ages,  did  not  confider  it  as  an  inconfiftency  for 
Kings  to  acknowledge  their  fiibordinatibn  to 
the  Emperor,  this  might  be  thoroughly  ex- 
plained, (p) 

Now  with  very  great  deference  for  his  au- 
thority, although  we  have  fet  forth  many  of 
the  privileges  claimed  by  the  Emperors  over 
other  Kings,  yet  as  the  Kings,  who  were  fu* 
premely  independent,  generally  refufed  to 
allow  them,  (as  in  the  cafe  of  Edward  III  above 
cited,)  this  phenomenon  of  Bohemia  in  the 
■prefent  Conftitution  of  Europe,  may,  I  think 
•be  better  explained,  by  the  foregoing  diftinc- 
tion  made  between  the  antient  Thrones,  and 
the  prerogative  univerfally  allowed  to  the 
Emperor  of  conferring  an  inferiour  kind  of 
Royalty  upon  his  Vaffals.  This  inferiour 
kind  of  Royalty  might  be  conferred  even  by 
other  potentates,  who.  were  themfelves  fu- 
preme.     At  lead  I  find  one  inftance  of  it  in 

(p)  Putter.  Conftit.  of  Germ,  2.  394, 
Vox,  II,  E  e  our 
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our  own  hiftory,  when,  in  the  reign  of  Henry 
VI.  Henry  Beauchamp,  the  laft  Earl  and  firft 
tDuke  of  Warwick  of  his  name,  was  crowned 
by  that  Monarch  King  of  the  Ifles  of  Wight, 
Guernfey  and  Jerfey.  (g)  Now  it  is  of  no  con-* 
fequence  to  fay  that  the  power  of  fuch  a  King 
was  fo  circumfcribed  as  fcarcely  to  be  known 
in  Europe.  The  right  was  the  fame>  and  had 
the  line  of  Beauchamp  been  continued,  or 
from  any  acquifition  of  force,  (for  example 
in  the  civil  wars  which  followed,)  could  he 
have  been  led  into  any  connections  with  other 
Sovereigns  on  the  Continent,  a  queftion  might 
fairly  be  raifed,  whether  the  Royal  title  of 
this  dependant  State,  compofed  of  the  Ifles- 
of  Wigkty  Guernfey  and  Jerfeyy  would  not 
have  been  recognized  by  all  other  powers? 
In  the  fame  manner  in  more  antient  times, 

{q )  Leland's  Itinerar.  Selden  Tit.  of  Hon*  ch.  3.  Hey- 
lin's  help  to  Eng.  Hift.  voc.  Warwick.  It  is  rather  remark- 
able that  this  event  fhould  not  be  in  Dugdale's  Baronage- 
It  is  true  that  Lord  Coke  obferves  that  "  as  fome  do  hold," 
the  King  had  not  power  by  the  law  of  the  land  to  create  the 
Duke  of  Warwick  King,  becaufe  there  could  not  be  two- 
Kings  of  the  fame  country  at  a  time.  4th  Inftit.  287^ 
But,  fua  pace,  his  own  diftinclion  between  Homagers  and 
Supreme,  might  explain  this,  and  it  is  to  be  remembered  that 
$ie  power  to  create  the  title>  is  the  fole  point  of  difcuflion. 

many 
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many  of  the  inferiour  Kings  of  Spain  were 
acknowledged  to  be  fuch,  though  Homagers 
to  the  greater  potentates  of  that  country  ;  and 
many  alfo  of  the  Heptarchy  in  England, 
though  dependant  upon  him  who  was  called 
the  Rex  Primus  ;  a  title  enjoyed  by  many  of 
them  before  Egbert;  (r)  Laftly,  the  King  of 
Man  feems,  though  the  head  of  a  very  de- 
pendant State,  to  have  been  as  legally  Royal, 
as  the  King  of  Bohemia.  For  he  fubfcribed 
himfelf  by  that  title,  received  it  from  his  fu- 
periours,  and  had  an  allowed  right  to  a  crown 
of  gold* 

Hence,  therefore,  Sovereigns  that  were 
dependant  upon  other  States,  being  allowed 
to  aflume  the  Royal  Title,  as  well  as  thofe 
dependant  upon  the  Empire ;  the  circumftance 

(r)   Selden*  ch.  3. 

(s)  Vide  T.  Walfing*  ap.  Camden  Angh  Norm.  350. 
Edit.  1603.  "  Wilielmus  Scroop,  emit  de  Domino 
j*  Wilielmo  de  Monteacuto,  &c.  Infulam  Euboniae  cum 
"  corona.  Nempe  Dominus  hujus  Infulac  Rex  vocatur,  cui 
<c  etiam  fas  eft  corona  aurea  coronari."  So  alfo  an  MS, 
Chronicle,  quoted  by  Selden,  'probably,  however,  copying 
this  paffage,  affirms, "  Eft" nempe  jus  illius  Infulse,  &  quis- 
"-  quis  illius  fit  dominus,  Rex  vocejtur,  cui  etiam  fas  eft 
u  corona  aurea  coronari/'  Selden  fays  the  MS.  is  in  the 
library  at  Oxford,  cui  fciolus  aliquis,  nomen  Guil.  Rifangar 
temere  nuper  prefixitan  1392. 

E  c  2  that 
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that  the  fubordinate  State  of  Bohemia  is  & 
Kingdom,  is  neither  neceffarily  owing  to  this 
antient  European  Law  of  Nations,  concern- 
ing the  prerogatives  of  the  Emperor;  nor 
fhould  it  feem,  that  it  is  even  now  impoflible 
for  any  other  dependant  State,,  to  bear  the 
title  of  a  Kingdom. 

With  refped  to  the  erection  of  new  King-* 
doms  in  the  prefent  day,  this  privilege  of  the 
Emperors,  which  was  fhared  as  we  have  feen 
by  the  Popes,  is  at  leaft  grown  obfolete,  if  it 
can  be  fuppofed  at  all  to  remain.  Every  in- 
dependent Nation  or  Sovereign,  has  a  right  to 
aflume  what  title  it  pleafes,  and  it  will  depend 
upon  the  accidents  of  Convention  with 
other  States,  of  intereft,  or  of  neceffity,  whe- 
ther, or  with  what  modifications,  they  fliall 
be  allowed,  {t) 

Having  thus  attempted  hiftorically  to  trace 
the  revival  of  the  Weftern  Empire,  and  the 
rights  and  prerogatives  to  which  its  Monarch* 
in  confequence  pretended  ->  I  fliall  now  endea- 
vour to  investigate  the  real  nature  of  the  Im~ 

(/)  Vide  Martens.  Precis,  du  Droit  des  Gens.  155- 

perial 
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perial  Dignity  as  it  formerly  flood  ;  and  more 
particularly  to  remark  upon  the  clofe  and  not 
incurious  affinity,  which  it  has  long  been  held 
with  a  particular  kingdom,  between  which 
and  itfelf  there  was  no  original,  or  necejjary 
connection. 


Many  have  fuppofed  this  to   arife  from  a 
circumftance  not    founded  in  fact,   namely, 
that  the  territories  of  the  German  Monarch 
were  the  genuine  remains  of  the  old  Empire, 
and  that  the  German  and  Imperial  Crowns 
were   therefore    neceffarily   the    fame.     This 
opinion  continues  in  fome  meafure  to  be  a 
vulgar  error  to  this  day ;  in  former  times  it 
was  often  ftarted,  as  the  found  legal  doctrine 
of  the  Law  of  Nations  in  Europe,  and  fo  late 
as   the  laft  century,  Hermannus  Conringius^  a 
celebrated  German  Jurift,  found  it  neceffary  to 
go  at  length  into  the  queftion,  which  he  has 
ably  and  elegantly  done  in  the  Treatife  under 
his  name  extant  upon  the  fubject.  [ii]    With 
refpect  to  the  mere  Kingdom  of  Germany, 
however,  it  is  well  known  that  the  greater 

(u)  Vide  the  Difcurfus  novus  de  Imperatore  Romano 
Germanico  j  and  fee  alfo  Duck.  De  Ufu  et  authoritate  Jur* 
Qiv,  Rom.  L.  2.  C.  1. 

Ee3  part 
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part   of  its  provinces,  north  of  the  Danube^ 
were  never  fubjugated  even  by  the  moft  fuo 
cefsful  Conquerors  who  fwayed   the   Roman 
Sceptre ;  and  fmall  indeed  therefore  could  be 
the  pretentions  of  its  Monarchs  to  be  called 
the  legitimate  reprefentatives  of  thofe  illuf- 
trious    defpots.     The    extended   domination 
of  Charlemagne,  had  indeed  a  far  better 
title  to  this  honour ;  but,  as  was  formerly  ob^ 
ferved,  it  was  the  remarkable   circumftance 
that  he  was perfonally  though  by  different  title, 
in  pofTeffion  of  a  great  proportion  of  the  ol4 
Weftern  Empire,  which  gave  rife  to  the  idea 
that    that  mighty  and   identical    power  had 
really  revived  in    his    perfon  ;  and  that  the 
jafTumption    of    the    Imperial    Dignity    was 
nothing  more  than  the   regular  confequence  of 
fuch  a  dominion.     Hence  arofe  all  thofe  ex~ 
travagant  do&rines,  and  the  hyperbolical  po-* 
fitions  of  Bartolus  formerly  alluded  to,  which 
Conringius  with   indignation  confiders  to  be 
the  tenets,  "  Vel  indoc~ti  hominis,  vel  impu-n 
«'  dentis."  {v) 

The  account  of  this   matter  need  be  very 
fliort.     The  Romans  had  acquired  their  dc^ 

(v)  De  Imper.  Rom,  Germ.  S.  6. 

minions 
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minions  in  the  fame  manner  as  other  na- 
tions ;  and  as  they  acquired  them,  fo  they 
might  lofe  them.  Province  after  province  had 
been  torn  from  them,  by  men  as  independent 
as  themfelves  ;  and  Italy,  the  chief  of  them 
all,  had  been  ceded  by  the  remaining  legiti- 
mate empire  in  the  Eajl,  to  Theodoric,  King 
of  the  OJlrogotlos.  It  was  then  again  con- 
quered for  the  Eajlern  Empire  by  Belli  sa- 
ri us  and  N arses,  and  again  loft  to  the 
Lombards  and  Germans.  With  refpecl:  to  the 
other  component  parts  of  the  Empire,  they 
had  long  been  torn  afunder  in  the  courfe  of 
various  revolutions,  and  were  held,  with  a 
prefcription  of  three  hundred  years  in  their 
favour,  by  Sovereigns  wholly  unconnected, 
and  wholly  independent  of  any  Roman  peo- 
ple that  might  be  fuppofed  to  exift.  In  this 
ftate  of  things,  it  happened  adventitioujly,  that 
Charlemagne,  the  great  eft  Monarch  of  the 
Weft,  united,  in  his  own  perfon,  many,  or 
moft  of  thofe  Sovereignties  which  had  for- 
merly compofed,  but  which  were  now  inde- 
pendent of  the  old  Empire.  He  held  Gaul  by 
hereditary  fucceflion  ;  Germany,  part  of  Spain 
and  Lombardy  by  conqueft ;  [w)  and  though 
(«0  Struv.  Corp.  Germ.  Hifh  Per.  4,  S.  I.  12. 

E  e  4  JLem~ 
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hombardy  included  great  part  of  Italy,  yet  \% 
Jiad  long  paffed  out  of  the  Empire  into  the 
hands  of  an  independent  King  •  and  from  him, 
being  conquered  by  another  independent 
King,  it  could  not  be  faid  either  to  revive  as 
the  old  Empire,  or  to  confer  any  rights  upon 
its  new  matter  which  it  had  not  pofTeffed  be- 
fore. It  was  after  all  thefe  revolutions,  and 
the  acquifition  of  fuch  various  fceptres  in  his 
own  perfon,  that  Chalemagne  gave  liberty 
to  the  remnant  of  the  Empire,  exifiing  in  the 
City  ofRome^and  a  few  Italian  States^  by  whofe 
free  election  he  acquired  all  which  they  could 
confer,  namely,  the  Sovereignty  oyer  them- 
felves,  and  the  old  Imperial  title,  which  they 
alone,  by  a  kind  of  Poftliminum,  as  it  feems 
to  be  allowed,  had  the  right  to  evince,  [x) 

The  new  Emperor,  however,  thus  ele&ed, 
did  not  difdain  to  receive  confirmations  of  his 
dignity  from  whatsoever  quarter  they  could 
arife,  and  was  not  forry,  by  an  exchange  of 
Embaflies  with  the  Conftantinopolitan  Court? 


(x)  Dein  ex  declaratione  Romanorum  qui  quafi  pro  de- 
yelecto  habiti,  ex  jure  poftliminii  -jus  declarandi  Impera^ 
torem  fibi  iterum  vindicarunt.     Struvius.  Corp.  4.  1. 

where 
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{where,  it  is  to  be  recollected,  the  old  real 
Eajiern  Roman  Empire  ftill  exifted,)  to  find 
his  title  acknowledged  by  thofe  who  alone 
could  have  had  the  iemblance  of  a  right  to  re^ 
fill  it.  Hence  therefore  it  has  been  fuppofed  by 
a  writer  of  authority,  that  he  held  the  Em- 
pire by  three  titles  ;  firft,  by  actual  poffeflion  ; 
fecondly,  by  free  election ;  and  thirdly,  by 
compact  with  the  Eaftern  Empire,  (j) 

It  appears  then  that  it  was  the  people  of 
Rome  who  properly  conferred  the  Empire, 
and  from  whom  that  dominion  continued 
ultimately  to  be  derived  ;  although,  from 
changes  in  the  conftitution,  as  we  mall  here- 
after fee,  the  channel  of  power  was  alfo 
changed.  In  the  fucceffions  immediately  af- 
ter Charlemagne,  election  by  the  Senate 
and  the  Pope,  and  coronation  and  confecra- 
iion  by  the  hands  of  the  latter,  feem  to  have 
been  indifpenfable  to  the  legality  of  the  title. 
Nor  can  we  here  pafs  by  a  very  remarkable 
addition  to  the  ftyle  of  the  new  Sovereign.  By 
the  conftitution  of  the  old  Empire,  it  is  known 

(y)  Struyius.  ib.  See  alfo  Duck.  De  Author.  Jur.  Civ. 
Rom.  L.  2.  C.  2.  M  Et  cum  Nicephero,  paftionem  inivit 
jjt  Oriens  cum  Conftantinopoli  Graecis  Imperatoribus,  oc« 
cidens,  cum  Roma  Carolo  et  ejus  pofteris  cederet, 

that 
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that,  however  defpotic  the  Roman  Sovereigns 
were,  they  ftudioufly  avoided  the  name  of 
King ;  and  their  power  feems  to  have  arifen 
not  fo  much  from  the  fole  integral  office  ot 
Imperator^  as  from  an  union,  in  their  own 
perfon,  of  all  the  offices  of  the  common- 
wealth. Hence  they  were  Imperators,  Con- 
Juts,  and  Tribunes,  at  the  fame  time.  Now 
it  is  worthy  remark,  that  Charlemagne, 
having  probably  this  cuftosn  in  view,  calls  the 
firft  year  of  his  reign  over  the  Romans,  the 
firfi  year  of  his  Confulaie  ;  (z)  a  circumftance 
which  may  ferve  to  throw  light  upon  the 
real  nature  of  this  new  confdtution, 

Upon  the  whole,  then,  the  new  Mo* 
narch  of  the  Weft  held  almoft  all  his  diffe- 
rent poffeffions  by  diftincl:  and  different  titles ; 
nor  could  any  of  them,  fave  Rome  and  its 
few  dependancies,  be  confidered  as  the  Em- 
pire, merely  becaufe  they  were  governed  by 
the  fame  perfon,  unlefs  an  actual  incorpora- 
te Sigonius  de  Reg.  Ital.  L.  4.  His  ftyle  was,  «  Ca-* 
«c  rolus,  divino  nutu  coronatus,  Romanum  regens  Impe- 
Cc  rium,  Sereniiiimus  Auguftus,  &c.  anno  regni  noftri  in 
<5  Francia  xxxiii,  in  Italia  xxxviii.  ponfulatus  autem  noJlr\ 

tion 
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tion  of  them  all  had  taken  place,  (a)  This, 
however,  never  was  attempted,  and  Qhar- 
3Lemagne,  in  the  account  of  his  other  titles, 
was  known  to  ftile  himielf,  (as  in  his  Charter 
to  the  Bifhopric  of  Ofnaburg,)  Augustus  ; 
Romanum  gubernans  Imperium  ;  Dominus  & 
Rex  Francorum,  et  Langobardorum ;  Frifio^ 
rum  Dominator^  et  Saxonum.  [b) 

Charlemagne  a/Jbciated  his  fon  Lews 
in  the  Empire,  and  dying  in  814,  Lewis 
fucceeded  to  all  his  dominions,  and  held  them 
by  the  fame  titles  as  his  father.  It  was  the 
third  generation  that  evinced  the  nature  of 
the  conftitution.  Lctharius,  the  eldeit  of 
the  fons  of  Lewis,  was  alfo  ajjhcialed  with 
him  in  the  Empire,  and  fucceeded  cm  his 
death  to  the  Kingdom  of  Italy.  But  neither 
did  he  carry  along  with  him  the  whole  of  his. 
father's  territories,  nor  were  the  fceptres 
which  were  fwayed  by  his  brothers,  (in  Ger^ 
many  by  Lewis,  and  in  France  by  Charles,) 
to  be  confidered  as  dependant  fceptres,  fubor- 
{iinate  to  the  Imperial  diadem,     On  the  con-* 

(a)  Igitur  aut  inani  cum  titulo  eft  afFe&us  Carolus,  aut 
fl  quid  accepit,  ilia  quae  in  Italia,  extra  Langobardicum, 
Jlegnum  erant.     Coming.  De  Imp.  Rom,  Germ.  S,  26, 

{!>)  Id.  S.  31, 

trary, 
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trary,  when  he  claimed  to  be  fuperiour  to  his 
brothers,  in  right  of  primogeniture,  and  of 
the  Empire y  they  contended  "  quod  Lotha- 
"  rii  fratres  erant,  et  facramento  regnum  inter 
"  illos  divifum  fuerat,  et  illi  genere,  nee  po- 
<c  teflate  inferiores  erant."  [c]  Lotharius,  not 
content  with  this  reafoning,  attacked  the  Kings 
of  Germany  and  France,  and  fought  the  fa- 
mous battle  of  Fontenay  in  841,  where  being 
entirely  defeated,  it  was  fettled  by  the  treaty 
of  Verdun  843,  that  the  Kingdoms  of  Germany 
and  France  mould  thence  forward  be  for  ever 
disjoined  ;  a  fettlement  which,  in  general,  is 
regarded  as  the  true  epoch  of  the  entire  fepa-r 
ration  of  thofe  realms,  (d) 

Lotharius  followed  the  example  of  hi$ 
father  and  grandfather,  in  afj'ociating  his  for* 
Lewis  in  the  Empire,  which,  Jlill  confined  to 
the  limits  of  a  part  of  the  Italian  States,  was 
again,  upon  his  death,  diffevered  from  the 
reft  of  the  poiTeflions  that  had  been  held  along 
with  it.  Lewis  II,  fucceeded  to  a  powerlefs 
Throne  ;  anji  a  new  kingdom  (of  Lorraine} 
was  created  for  his  younger  brother,  Loth  A- 

(c)  Hincmar.  Epift.  ad  Ludov.  Balb.  ap.  Conring.  33. 

(d)  Pfeffel  1.  59.  Putter.  I.  7.  Conring.  34.  Sigon, 
Pe  Reg.  Ital.  L.  5, 


RlUSy 
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"Rius.  Upon  the  death  of  Lewis  II.  without 
heirs  male,  Charles  the  Bald,  King  of 
France,  fucceeded  by  election  of  the  States  of 
Italy,  (e)  after  a  conteft  with  his  nephew, 
Carloman,  fon  to  the  King  of  Germany, 
He  dying,  another  conteft  arofe  between  hi9 
fon,  Lewis  the  Stammerer,  of  France,  and 
the  fame  Carloman,  whb  by  this  time  was 
King  of  Italy,  but  not  Emperor.  Some  pre- 
tend, that  the  latter  was  elected  into  the  Im- 
perial Throne  ;  but  others  again  affert,  that 
Lewis  was  confecrated  by  the  Pope,  John 
VIII.  at  Troyes  ;  a  doubtful  and  uncertain 
election  !  Be  this  as  it  may,  the  Empire  was 
next  conferred  upon  Charles  the  Fat, 
King  of  Swabia,  youngeft  fon  of  Lewis  I. 
King  of  Germany  ;  and  it  was  the  fortune  of 
this  Prince  to  reunite  in  his  own  perfon  al- 
moft  the  whole  of  Charlemagne's  domi- 
nions by  fucceffion.  After  his  death,  many 
difficulties  arifing  from  the  difputed  legiti- 
macy of  Charles  the  Simple,  the  kft 
branch  of  the  Carlomngians  that  remained  in 
France,  Arnolph,  a  baftard  of  Carloman,  was 

(e)  Pfeffel.  I.  68.  Struvius,  upon  the  authority  of  the 
Annals  of  Fulda,  aflbrts  that  it  was  by  bribery  of  the  Se- 
nate, which  at  leaft  fhews  their  power  of  electing.  Omnem 
Senatum  populi  Rom.  corrupit. 

elected 
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ele&ed  King  of  Germany  )  but  the  Kingdom  of 
Italy  (always  hitherto  diftincT;  from  the  Em- 
pire) was  difputed  by  Berenger,  Duke  of 
Milan,  and  Vido,  or  Guy,  Duke  of  Spoletto* 
It  was  poffeffed  by  both  for  fome  time  ;  (f) 
but  at  length  Vido  overcame  his  rival,  and 
was  afterwards  elected  Emperor  of  the  Ro- 
mans, crowned  by  the  Pope,  and  ajjbciating 
his  fon  Lambert  in  his  dignity,  the  latter 
was  alfo  crowned.  Berenger,  flying  for 
afliftance  to  Arnolph,  the  latter  took  that 
opportunity  to  interfere  in  the  affairs  of  Italy, 
and  marching  to  Rome,  (Guy  being  by  this 
time  dead,)  was  himfelf  crowned  Emperor,  (g) 
and  enjoyed  the  title  till  his  death.  Upon 
that  event,  the  Kingdom  of  Germany  went  to 
his  fon,  Lewis  III.  who  died  without  iflfue 
in  911,  and  with  him  ended  the  whole  of 
the  Carlovingian  race  in  Germany ;  but  the 
Empire  feems  next  to  have  paffed  to  Lewis 
of  Provence,  King  of  Burgundy,  who  ob- 
tained it  by  an  election  of  the  Romans  ;  and 
after  him  it  fell  to  Berenger,  King  of  Italy, 
the  Kingdom  of  Germany  ftill  going  on  in  ano- 
ther line,  as  will  immediately  be  fhewn. 

(/ )  Baron.  Annal.  892.  Sigonius.  L.  6. 
(£•}  Struv.  Corp.  &c.  4.  8. 
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The  death  of  Lewis  III.  thus  left  the 
throne  of  Germany  vacant,  the  nation  ftili 
refolving  to  pafs  by  Charles  the  Simple  of 
France,  either  on  account  of  his  illegitimacy, 
or  his  imbecility;  and,  in  this  emergency, 
they  proceeded  to  a  fair  and  free  election  of 
a  Sovereign  worthy  to  reign  over  them.  The 
choice  fell  on  Conrad  of  Franconia,  who 
dying  without  iffue,  they  elected  Henry  the 
Fowler,  and  after  him,  his  fon,  OthoI.  or 
the  Great,  who  once  more  brought  back  the 
Imperial  dignity  into  the  family  of  Ger* 
many,  and  fixed  it  there  for  ever. 

That  dignity  had,  in  the  mean  time,  been 
reftpred  to  Lambert,  the  AJJociate  of  his 
father,  Guy,  (/>)  and  afterwards  was  con- 
ferred, as  above-mentioned,  upon  Lewis  of 
Provence.  It  then  continued  at  the  mercy 
of  fuch  of  the  tyrants  of  Italy  as  could  make 
themfelves  mafters  of  the  Bifhop  and  Citi- 
zens of  Rome,  from  whofe  choice  and  con- 
fecration  it  was  ftill  fuppofed  exclufively  to 
arife  ;  and  fo  various  was  the  fuccefs  of  thefe 
pretenders,  and  fo  completely  had  the  Kings 
of  Germany  feemed  to  have  loft  fight  of  this 

{h)  Sigon.  L.  6. 
S  dignity. 
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dignity,  (fuppofed  to  be  fo  clofely  united  to 
them,)  (/)  that  Gibbon  has  imagined  the  reai 
Weftern  Empire  to  have  been  actually  vacanti 
during  a  period  of  feventy-four  years. {k)  This 
opinion  was  founded,  no  doubt,  upon  the 
feme  grounds  which  have  drawn  an  affertion 
from  Cormgius  that  the  remains  of  the  Ro- 
man Empire  were  at  this  time  totally  disjoined 
from  the  kingdom  of  Germany,  and  for: 
the  moft  part  without  an  Emperor  at  their 
head. 

All  this  being  underftood,  I  knbw  not 
from  what  documents  of  hiftory  many  au- 
thors have  chofen  to  confider  all  the  Kings  of 
Germany  from  the  time  of  Arnolph,  as 
Emperors.  We  have  fliewn  that  Germany^ 
taken  by  itfelf,  was  nothing  more  than  ^King- 
dom, and  that  its  Monarchs  could  only  be 
reckoned  among  the  Emperors  when  they 
were  eledied  to  the  Imperial  Dignity  by  the 
Romans,  an  d  actually  crowned  at  Rome  by 
the  Pope  :  yet  the  whole  courfe  of  Heifs's 
Hiftory  defcribes  the  German  Sovereigns  as 

(/)  Conringius  calls  Germany,  at  this  time, <c  Diftin<Slam 
et  fui  Juris  Remp.  S.  34. 

[k)  Dec  &  Fall;  CL  49,  . 

Emperors  j 
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'Emperors  ;  under  which,  therefore,  he  claffes 
Lewis  III.  fon  to  Arnolph,  Conrad  of 
Franconia,  (who  had  no  connection  with 
Italy  at  all,)  and  Henry  the  Fowler,  father 
of  Otho>  who  was  only  invited  by  the  Pope 
to  take  upon  him  the  Imperial  Power,  but 
never  paffed  through  the  forms  of  election. 
Heifsy  however,  is  not  confifient  even  with 
himfelf;  for  though  he  relates,  that  upon 
the  death  of  Conrad,  the  Nobles  ele&ed 
Henry  to  the  Imperial  Crown  ;  yet  he  adds 
immediately  afterwards,  that  the  Pope  offered 
to  declare  him  Emperor  of  the  Romans.  (I) 
It  is  evident,  therefore,  I  think,  that  he  con- 
founds, and  very  improperly,  the  Regal  title 
of  Germany  with  the  Imperial  one  of  Rome.— 
Puffendorf  alfo  reckons  Lewis  III.  Con- 
rad, and  Henry,  among  the  Emperors,  only 
obferving  that  the  affairs  of  Germany  were  in 
fo  bad  a  ftate,  that  they  could  not  attend  to 
Italy,  (m)  But,  according  to  us,  they  had  no 
tight  to  concern  themfelves  at  all  with  Italy  ; 
and  when  Puffendorf  himfelf  comes  to  Otho, 
he  fpeaks  of  the  Empires  of  Germany  and  of 

(/)  Heifs.  Hift.  del'Emp.  L.  2.  C.  2. 
{m)  Iatrod.  a  l'Hift.  Un.  3.  2. 

Vol.  II.  F  f  Rome 
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Rome  as  diftind,  although  the  former,  taken 
by  itfeif,  was  never,  as  we  have  {hewn,  pro- 
perly to  be  called  an  Empire.  Dr.  Blair,  in 
his  Chronological  Tables,  enumerates  Lewis* 
Conrad,  and  Henry,  in  the  lift  of  the  fame 
Monarchs,  although  with  more  confiftencyr 
and  dropping  the  title  of  Emperors  of  the  Wejiy 
he  here  actually  calls  them  Emperors  of  Ger- 
many. The  author  of  the  Letters  on  Mo- 
dern Europe  purfues  the  fame  account ;  and 
laftly,  Robertfon,  who  was  led  by  his  fub- 
ject  to  the  particular  inveftigation  of  this  mat- 
ter, chufes  alfo  to  confider  Germany  as  the 
Empire  before  Otho,  and  to  rank  Henry 
among  the  Emperors.  The  firft  notice  indeed 
which  he  takes  of  the  Roman  Imperial  Title 
commences  with  the  tranfa&ion  of  Otho; 
and  from  the  very  fhort  account  of  this  re- 
markable Throne  which  he  gives,  it  fhould 
feem  almoft,  that  that  Monarch  had  been  the 
firft  in  the  world,  (and  that,  without  {hew- 
ing his  right,)  to  receive  it.  u  Elated  with. 
his  (Ot/jG*s)  fuccefs,"  fays  this  celebrated  hif- 
•torian,  "he  afj'umed  the  title  of  Cesar  Au- 
gustus. A  Prince,  born  in  the  heart  of 
Germany,  pretended  to  be  the  fucceffbr  of 
the  Empenors  of  antient  Rome,  and  claim- 
ed 
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td  a  right  to  the   fame  power  and  preroga- 
tives." (n) 

On  the  other  hand,  Gibbon  confefTes  that 
it  is  the  power  of  cuftom  alone  which  forces 
him  to  rank  Conrad  and  Henry  in  the  lift  of 
Emperors  ;  a  title,  he  obferves,  naver  affumed 
by  thofe  Kings  of  Germany  :  (<?)  and  Baro- 
nius,  Sigoniusy  (j>)  Struvius,  and  Pfeffel,  (q) 
authors  of  high  authority  in  antiquities  which 
came  almoft  profeffionally  before  them,  aflert 
pofitively  that  Lewis  of  Provence  fucceeded. 
Arnolph  in  the  Empire,  and  after  him,  Be- 
renger,  and  various  others  of  the  Italian 
Princes,  till  the  election  of  Otho.  They 
therefore  reject  Lewis  III.  Conrad,  and 
Henry ;  and  Struvius,  in  particular,  makes  a 
regular  queftion  in  every  one  of  the  fections 
concerning  them,  whether  they  were  Em- 
perors of  Rome,  or  only  Kings  of  Germany  ; 
and  he  decides  in  favour  of  the  laft.  (r) 

From 

{n)  Robertfon.  Ch.  v.  1.  209.  Surely  this  muft  bs 
deemed  a  very  unfaiisfaclory  account  of  a  matter  fo  im- 
portant. 

(0)  Decl.  and  Fall.  Ch.  49.  (p)  Ut  flip. 

\q)    Dr.   Pub.  D'Ailem.    I.  98. 

(r)  Imperator  vero  cici   nequit,  (Ludbvicus  III.)  dum 

nmd'im  Gtrma  tit  in  banc  dignitatem  jura  e£inty  nee  It** 

F  f  a  liaat 
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From  all  this  it  will  appear,  that  the  cfe-- 
fignation  of  Emperor  of  the  West,  from 
the  time  of  its  revival  under  Charlemagne^ 
was  in  reality  a  floating  title,  by  no  means 
affixed  to  any  particular  Kingdom,  but  liable 
to  be  given  to  the  Chiefs  of  any  State  that 
could  acquire  it  by  election ;  of  courfe,  that 
neither  France^  nor  Germany^  Burgundy  ^  nor 
Lombardy^  had  any  exclufive  claim  to  it,  by 
virtue  of  any  fuppofed  reprefentation  of  an 
Empire  to  which  they  had  long  ceafed  to  be- 
long, and  to  which,  if  they  appeared  to  be 
reunited,  it  was  fimply  by  the  adventitious 
circumftance  that  they  were  governed  by  the 
fame  Sovereign ;  in  the  fame  manner  as  our 
own  Kingdom,  and  the  Electorate  of  Hano- 
ver, are  governed  by  one  Monarch,  without 
coalefcing  into  one  and  the  fame  State.    Per- 

liam  poffideret  quam  ifto  tempore  tenebat  Ludovicus  Bofo- 
nis  films,  et  hoc  eje&o  Berengariusy  nee  a  Papa,  effet 
coronatus.  Corp.  Hift.  Germ.  4.  9.  Again,  after  faying 
that  the  Germans  elected  Conrad  King  of  Germany,  he 
aflerts,  "  Imperator.autem  dici,  nulla  ratione  poterit,  dum 
c(  nee  Germani  adhuc  jus  haberent  in  Imperium  Romanum* 
<.c  nee  ipfe  a  Romanis  vel  evocatus,  vel  in  Imperio  merit 
"  coronatus."  Id.  S.  10.  So  alfo,  after  examining  the. 
title  of  Henry  to  the  Empire,  he  concludes,  "  Fuit  igitur 
Henricus,  Rex  Germanic  nan  vera  Imperator"  Id. 
S.  u. 

haps 
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haps  it  may  even  be  fairly  fuppofed  that  this 
dignity  was  actually  not  hereditary  in  the  Car~ 
lovingian  family  ;  for  if  it  had  been  fo,  the 
defcent  would  no  doubt  have  been  governed 
by  fome  certain  rule :  but  from  the  circum- 
ftance,   formerly  mentioned,   that  Charle- 
magne  had  revived  the  old  Roman  Confti- 
tution,  in  ftyling   himfelf  Conful  of  Rome,  it 
fhould  feem  that  he  had  not  thefe   ideas  of  it 
himfelf;  and  we  may  obferve  that,  invariably, 
in  the  four  inftances  recorded,  where  the  fons 
fucceeded  immediately  to    their  fathers,  they 
had  been  previoufly  ajjbciated  in   the  Empire. 
In   all  other  cafes,  the  facT;  appears  to   have 
been,  that  whoever  got  firft  to  Rome,  and  ac- 
quired the  voices  of  the  Senate  and  the  Pope, 
was  honoured  with  the  contefted  title  ;  and  a 
confufion  was  thus  made  between  the  uncles, 
coufms,  and   nephews  of  the   laft  poffefTor  ; 
between    his   kinfmen   claiming  through  the 
male,  and  through  the  female  line.     It  is  pro- 
bable, therefore,  that  the    fame  right  which 
could  alter  the  fucceffion    by  election,  could 
have  fet  afide  the  whole  family ;  nor  is  it  of 
any  confequence  that  all  the  Emperors  before 
Ot  ho,  were  of  the  family  of  Charlemagne, 
F  f  3  the 
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the  power  of  that  Monarch  having  been  fo 
vaft,  and  his  pofterity  fo  numerous,  that  not 
a  Throne  in  Europe  but  was  defcended,  either 
collaterally  or  lineally,  from  his  blood. 

This  then  being  underftood,  I  fhall  now 
proceed  to  point  out  how  and  when  it  was 
that  the  Germanic  Kingdom  and  this  celebrated 
Empire,  illuftrious  even  in  its  remains,  came 
to  be  really  united  ;  that  is,  when  they  came 
to  form  one  incorporate  body,  fo  as  to  ex- 
clude all  chance  that  the  Imperial  Dignity 
fhould  again  be  bandied  about  from  Kingdom 
to  Kingdom,  as  had  been  the  cafe  from  the 
time  of  Lotharius  L  to  Otho. 

It  was  done  by  actual  Convention  between 
the  Romans  and  their  Bifhop,  Pope  Adrian 
III.  and  the  laft  mentioned  Monarch,  who  like 
Charlemagne  croffed  the  Alps  to  deliver  the 
church,  and  like  him  reaped  the  Kingdom  of 
Italy  and  the  Imperial  Crown  for  his  reward. 
The  cruelty  and  oppreffion  of  the  various 
tyrants  of  Italy,  had  made  fuch  of  its  States, 
as  avowedly  reprefented  the  eld  Weflern 
Empire,  eager  to  fearch  for  deliverers  among 

the 
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the  moft  powerful  of  the  neighbouring 
Princes  :  and  as  none  during  their  time  could 
be  compared  to  Otho  in  real  ftrength  or 
firmnefs  of  character,  the  citizens  of  Rome 
were  willing  to  confer  upon  him  their  illuftri- 
ous  Sovereignty.  Stimulated  by  this,  and  the 
hopes  of  the  Kingdom  of  Italy,  enjoyed  by 
the  tyrant  Berenger,  the  King  of  Germany 
twice  pafled  the  Alps,  and  having  finally  over- 
thrown the  power  of  his  opponent,  he  was 
not  only  elected  King  of  Italy,  and  Emperor 
of  the  Romans,  but  it  was  decreed  that  thofe 
dignities  mould  for  ever  be  annexed  to  the 
Sovereignty  of  Germany,  to  be  enjoyed  by 
whomever  the  Nobles  of  that  Kingdom, 
who  had  the  power  of  election,  ihouid  chufe 
to  appoint.  A  remarkable  Conftitution !  which, 
however,  has  continued  to  this  day,  and  is 
the  true  foundation  of  the  ftridt  incorpora- 
tion of  the  German  and  Roman  powers.  Ac- 
cordingly, from  this  time  it  was,  that  the 
Sovereign  of  Germany,  omitting  the  enumera- 
tion of  his  diftincl  and  various  titles,  fub- 
fcribed  himfelf  (imply  Emperor  of  the 
Romans  ;  an  alteration  which  gave  birth  to 
the  belief,  that  the  dominions  governed  by  the 
F  f  4  Roman 
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Roman  "Emperor^  rauft  be  the  Roman  Empire 
itfelf.  (ij 

But  although  the  two  Sovereignties  are 
now  fo  clofely  united,  that  the  Chief  of 
the  one,  rnuft  necejj'arily  be  the  Chief  of  the 
other  at  the  fame  time ;  yet  even  this  union 
it  mould  feem,  is  not  fo  Uriel;,  but  that  they 
may  be  Hill  confidered  as  diftin£t  Sovereign- 
ties. That  is,  they  are  not  fo  blended  to- 
gether as  to  form  but  one  body,  as  the  King- 
doms of  England  and  Scotland  ;  which,  for 
example,  are,  as  it  were,  annihilated,  and  a 
new  Kingdom  of  Great-Britain  fubftituted 
in  their  places.     The  Empire  of  Koine ^  and  the 

(s)  Conringius.  39.  Putter  B.2.  ch.  3.  In  fixing  this 
important  tranfa&ion,  I  have  chofen  to  follow  PfefFel,  al- 
though other  Jurifts  (as  Putter)  have  afTerted^that  Otho  L 
only  annexed  the  empire  to  his  family,  not  to  the  Crown  of 
Germany,  and  that  it  was  under  his  grandfon  Otko  III. 
that  this  new  conftitution  was  fettled.  Putter's  only  ac- 
count, however,  is,  that  it  was  fo  to  all  appearance.  (B.  2. 
ch.  3.)  while  PfefFel  produces  on  his  fide,  the  teftimony  of 
Luitprand,  Bifhop  of  Cremona,  (a  well  known  hiftorian, 
and  himfelf  the  Emperor's  Reprefentative  at  the  Council  of 
Rome  where  the  bufinefs  was  fettled;)  and  the  confirmation, 
of  Tvjs  de  Chartres,  and  Waltram  de  Naumbourg,  two 
eminent  Canonifts,  who  rely  upon  it  in  the  eleventh  cen-» 
tury,  as  true.     Droit  Pub.  d'Allem5  1.  142. 

-  Kingdom 
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Kingdom  of  Germany  are  ftill  in  exiftenae  as 
fuch  ;  long  after  Otho  I.  three  different 
Crowns  were  worn  by  the  German  Monarch, 
namely,  the  Imperial,  the  German,  and  the 
Lombardic\  and  to  this  day,  his  titles  are 
carefully  kept  diftincl,  he  being  ftiled  not 
'Emperor  of  Germany  as  is  vulgarly  fuppofed, 
but  elected  Roman  Emperor,  and  King  of  Ger- 
many, (t)  Thus,  according  to  Conringius, "  aliud 
"  fit  effe  Regem  Germanise,  aliud  ele&um 
**  Ccefarem  Romani  Imperii"  (u)  And  with 
this  we  fhall  clofe  this  complicated  fubjecl:. 

The  claims  to  Sovereign  Dominion  as  Em- 
peror, the  detail  of  which  we  have  been 
giving  fo  much  at  length,  have  however,  now 
gradually  worn  away   before   the   lights  of 

(t)  Dillon's  account  of  the  Rom.  Emp.  p.  8.  Putter. 
B.  4.  Ch.  4.  The  title  of  elected  Emperor  was  aflumed 
in  confequence  of  a  Convention  between  Maximilian  L 
and  Pope  Julius  II.  The  former  wifhing  to  be  crowned 
at  Rome,  J 508,  the  Pope,  who  defired  not  to  fee  him  in 
Italy,  declared  of  his  own  accord  that  the  ceremony  mould 
in  future  be  difpenfed  with,  provided  that  Maximilian  and 
his  fucceflbrs  mould  ftyle  themfelves  ehtted  Roman  Em- 
perors, which  with  the  reaflumed  title  of  King  of  Ger~ 
many,  has  been  the  cuftom  ever  fince.     lb. 

(u)  Conrino;.  &  40, 

modern, 
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modern  ages ;  and  nothing  is  now  left  him 
but  the  precedency  before  all  European  Mo*, 
narchs,  except  the  Pope,  (w) 

Even  this  alfo  has  been  conftantly  contefted 
by  the  Turkifh  Emperor, who,  probably  found- 
ing his  claim  upon  his  fucceffion  to  the  antient 
Greek  Empire,  {x)  infifts  upon  an  entire 
equality  with  the  German  Sovereign  ;  and 
this  was  at  laft  allowed  and  put  out  of  doubt, 
by  the  Treaty  of  Paffarowitz^  171 8,  and  that 
of  Belgrade  1 739.  ~(y) 

(w) ^Mackenzie  1.  Temple's  Mem.  1672.  1679.  So  late 
however,  as  the  Congrefs  of  Nimeguen,  he  pretended  to 
fomething  more  than  the  firft  place  in  the  fame  rank.  At 
that  Congrefs  the  AmbafTadors  of  all  the  other  belligerent 
powers,  yielded,  according  to  the  cuftom,  to  the  Mediators, 
The  Emperor's,  however,  affected  Equality,  They  alfo 
treated  the  AmbafTadors  of  JLleftors^  with  the  fame  honour 
as  thofe  of  crowned  heads,  with  the  view,  fays  Temple,  as 
his  own  fuperiority  above  them  was  confefTed,  to  infer  a 
like  fuperiority  over  the  others — tc  for  the  Emperor  prer 
"  tended  to  a  difference  of  rank^  as  well  as  of  place  from 
"  all  other  Monarchs,  the  laft  of  which  only  was  al- 
"  lowed."  lb. 

(x)  Et  Sultani  Turcici  vane  afTerant  fe  efle  Succefibres 
Conftantini  Magni  mlmperio  Romano.  Duck,  du  Author, 
Jur.  Civ.  Rom.  L.  2.  C,  2.  4. 

(y)  Martens.  Precis  du  Droit  des  Gens.  1.  160,  161. 

Poffibly 
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Pofiibly  it  may  at  firft  appear  irrelevant,  in  a 
treatife  which  regards  a  whole  Clafs  of  Nations,- 
to  have  been  fo  long  upon  points  that  relate 
folely  to  a  particular  Kingdom.  When  how- 
ever it  is  confidered,  that  the  precedency  of 
that  Kingdom  has  become  part  of  the  Law 
of  Europe,  in  virtue  of  a  very  remarkable 
fucceflion  to  a  throne  with  which  originally 
it  had  no  connection  ;  that  this  throne  itfelf 
had,  in  former  times,  fent  forth  other  pre- 
tenfions  which  concerned  almoit  the  whole 
world,  and  which  depended  upon  a  variety  of 
minute  and  curious  circumftances,  the  inveiti- 
gation  of  which  leads  deep  into  the  antiqui- 
ties of  a  particular  conftitution  ;  it  will  pro- 
bably be  deemed  even  more  than  pertinent  to 
have  gone  as  we  have  done  into  the  enquiry. 
For  it  is  one  of  the  profefi:  objects  of  this  work, 
to  endeavour  to  account  for  things  which  have 
been  wholly  paffed  by,  or  but  flightly  men- 
tioned by  thofe  other  Treatifes  on  the  Law  of 
Nations  which  are  now  in  ufe.  (z) 

The 

(z)  Mackenzie^  though  he  wrote  exprefslyon  the  prece- 
dency of  Europe,  contents  him  felt  with  faying  in  general 
terms,  that  the  Emperors  of  Germany  fucceeded  to  the 
Roman  Emperors,  without  fhewing  how,  or  taking  any 

notice 
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The  next  doctrine  concerning  precedency, 
as  admitted  by  the  Nations  of  Europe,  which 
I  mall  mention,  is  that  by  which  all  countries 
under  Republican  forms  of  Government,  were 
held  to  be  inferiour  in  rank  to  Monarchies. 
Of  all  other  received  maxims,  perhaps,  this 
was  one  of  the  moft  unjuft,  and  the  moil 

notice  of  the  chafm  of  300  years  between  the  two.  Vattel 
(probably  defpifing  the  fubject)  when  he  comes  to  fpeak  of  the 
precedency  of  the  Emperor,  is  far  from  being  ample  enough 
or  even  fatisfactory  in  what  he  does  advance.  He  fays 
merely,  (Dr.  des  Gens.  2,  3.  40.)  that  the  divifion  in  the 
houfe  of  Charlemagne,  having  given  the  Empire  to  the 
eldeft  fon,  the  younger  who  had  France,  yielded  to  him,  in 
place,  and  the  more  eafily  qu'il  reftoh  encore  dans  ce  terns 
la>  une  idee  re^ente  de  la  MajejlS  du  veritable  Empire  Ro- 
main  :  that  the  fucceflbrs  of  the  King  of  France  followed 
the  cuftom  which  they  found  eftablifhed,  and  that  they  were 
imitated  by  other  Kings.  He  thus  pafTes  by  the  whole  rife 
and  constitution  of  the  Imperial  Dignity :  what  was  really  to 
be  underftood  of  the  cc  idee  recente  du  veritable  Empire'* 
(a  mode  of  exprefiion  which  would  lead  one  to  fuppofe  that 
it  was  foon  afterwards  loft ;)  the  circumftance  that  the  King 
of  Germany  was  younger  brother  to  the  Emperor  after  the 
divifion,  as  well  as  the  King  of  France,  and,  above  all,  what 
it  was  moft  material  to  obferve,  the  Convention  between 
Otho  I.  and  the  Romans.  He  afterwards  obferves  that  the 
other  crowned  heads  are  not  agreed  as  to  rank,  and  this  is 
all  which  he  brings  forward  concerning  a  fubject  of  ferious 
Importance  during  thofe  times,  the  law  and  cuftom  of  which 
it  is  our  object,  as  far  as  we  are  able,  to  detail. 

deftitute 
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deftitute  of  reafonable  fupport ;  it  being 
fcarcely  poffible  to  conceive,  when  it  is  the 
Independence  and  Sovereign  Dignity  of  a  Na- 
tion which  are  to  be  reprefented,  what  altera- 
tion can  be  produced  in  them  by  a  difference 
of  Conftitution.  The  Sovereignty  of  every 
State  rauft  be  fomewhere  lodged,  and  quoad 
that  Sovereignty,  (taken  in  the  abftracl:  asfuch^ 
without  reference  to  its  component  parts,)  it 
matters  little,  with  refpecl:  to  foreign  Nations, 
whether  it  is  poffeffed  by  one  man,  or  by 
many,  by  hereditary  defcent,  or  by  election. 
And  as  all  Nations,  that  are  purely,  and 
equally  Independent -and  Sovereign,  muft  be 
equal  in  rights  among  one  another,  and  the 
Governments  of  Nations,  whether  Monar- 
chical, or  Republican,  are  their  only  Repre- 
fentatives  ;  the  common  fenfe  upon  the  fub- 
je£t  is,  plainly,  that  the  Governments  of  Na- 
tions are  alfo  equal,  in  refpecl:  to  one  another. 
There  can  therefore,  fairly,  be  no  difference  in 
point  of  rank  between  States,  drawn  from  the 
nature  of  their  various  conftitutions.  It  has 
been  well  faid  by  Grotiusy  that  fo  long  as  a 
people  are  not  abfolutely  annihilated  or  diffi- 
pated,  their  exteriour  duties  muft  remain  the 
fame,  in  fpite  of  every  change  in  their  Confu- 
tation 
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tution  that  can  poffibly  happen  ;  and  thus  thitr 
the  debts  due  by  one  free  nation  to  another* 
are  not  the  lefs  due,  becaufe  a  King  is  impofed 
upon  them,  {a)  But  if  this  is  the  cafe  with 
refpec!  to  duties,  it  muft  alfo  be  fo  with  re- 
fpect  to  rights ;  and  if  equality  of  place,  be 
the  right  annexed  to  equality  of  Indepen- 
dence, an  Independent  Commonwealth  fhould 
be  equally  high  in  the  fcale  of  pre-eminence, 
with  an  independent  Monarchy.  Our  ancef- 
tors  however  judged  otherwife,  and  in  fpite 
of  the  plain  reafon  of  the  cafe,  the  facT:  is 
certain,  that  Monarch s  claimed,  and  were  al- 
lowed the  precedency  before  Commonwealths 
in  every  part  of  Europe,  {b) 

That  this  was  the  known  cuftom,  is  fuffi- 
cient  to  induce  us  to  record  it,  and  the  reafon 
for  it  may  probably  be  afcribed  to  two  caufes. 

I.  in  all  cafes  where  precedency  could  come 
into  queftion,  the  conteft  could  only  be  con- 
ducted by  the  executive  Governments  of  the 
people  concerned,   or  their  reprefentatives  ; 

{a)  D.  J.  B.  et  P.  2.  9.  8.  2,  3. 

(b)  Vattel,  2,  3.  38.  Mackenz.  26.  Martens  Prec. 
clu  Dr.  des  Gens.  1.  160. 

and 
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and  men,  particularly  in  times  when  the  true 
principles  of  Government  were  ill  underftood, 
did  not,  in  all  probability,  look  farther  than 
the  perfons  of  their  antagonifts.  In  this  cafe, 
there  could  be  no  perfonal  Equality  between 
a  Monarch,  pofieffing,  perhaps,  an  undivided 
Sovereignty,  and  deriving  his  authority  to  con- 
tend, folely  from  himfelf ;  and  a  council  of 
men,  whofe  authority  was  probably  not  per- 
manent, or  dependant  upon  others,  who 
again,  perhaps,  might  look  to  powers  ftill 
farther  removed,  for  the  dignity  of  their 
ftations.  In  earlier  times  alfo  in  Europe, 
Commonwealths  were  abfolutely  new,  in  com- 
parifon  with  the  antient  dignity  of  King  ;  and 
the  directors  of  Republics ,  were  poffibly  ele- 
vated to  their  power  in  the  very  memory 
of  the  Sovereigns,  to  an  equality  with  whom 
they  pretended.  It  was  not  therefore  fur- 
prifmg,  though  the  matter  was  certainly  not 
well  underftood,  that  the  opinions  of  men 
made  a  diftin&ion  between  them.  If 
the  conteft  was  between  Ambajfadors^  this 
reafoning  would  be  brought  into  a  fhape 
almoft  palpable ;  for  Ambajj'adors  being  fup- 
pofed  to  reprefent  the  very  per/on  of  their 
1  employers, 
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employers,  (c)  the  Ambaflador  of  an  Empe* 
ror,  might  not  unfairly,  upon  this  idea,  con- 
tend  for  precedency  before  an  Ambaflador, 
appointed  perhaps  by  a  Council  or  Com- 
mittee, compofed  of  private  individuals.  Upon 
the  fame  principle  it  probably  alfo  was,  that 
an  Elective  King,  was  confidered  for  a  long 
time,  as  inferiour  in  dignity  to  one,  who  de- 
rived his  rank  from  a  long  line  of  anceftry, 
and  a  throne  of  old  time  eftablifhed  in  his 
family,  (d) 

II.  The  reafon  for  the  pre-eminency  of 
Monarchies  in  former  times,  was  drawn,  in 
all  probability,  from  the  doctrine,  not  then 
exploded,  of  the  divine  right  of  Kings ; 
which,  wherever  it  was  allowed ;  would  carry 
it,  beyond  queftion,  from  thofe  who  were 
fuppofed  to  hold  their  power  by  a  lefs  noble 
tenure.     It  was  this  alfo,  without  doubt,  that 

(r)  Thofe  who  are  acquainted  with  the  nature  of  the 
divifions  of  the  diplomatic  character  into  AmbafTador,  En- 
voys, Refidents,  &c.  or,  as  it  is  arranged,  into  Minifters  of 
the  firft  and  fecond  order,  will  eafily  underftand  this. 

{d)  Mackenz.  Molloy  tie  Juv.  Mar.  99.  Winwood's 
Memorials,  2.  70. 

produced 


THE  NATIONS  OF  EUROPE.         449 

'produced  the  difference  Formerly  touched 
topon,  between  Kings  that  were  anointed  with 
the  facred  oil,  and  thofe  who  exercifed  the  func- 
tions of  a  Sovereign,  but  who  were  not  fup- 
pofed  to  poffefs  them  in  their  full  and  undi- 
vided fupremacy* 

This  precedency  of  Monarch  before  Com- 
fnonwealtbsy  has  been  fo  Univerfally  received 
In  modern  Europe*,  that  two  only  of  the  latter 
have  ever  been  allowed  to  rank  with  the 
former*  Thefe  are  the  illuftrious  Repub- 
lics of  Venice  and  Holland^  the  firft  of  which, 
however,  originally  enjoyed  this  privilege* 
more  in  virtue  of  poflefling  the  Kingdom 
of  Cyprus,  than  on  account  of  its  power  or 
reputation,  [e)  Even  the  celebrated  Repub- 
lic of  Genoa,  whofe  riches  and  fame  were 
fuch,  as  to  acquire  for  her  the  appellation 
of  "  Superba,"  could  never  attain  to  this 
contefted  honour*  In  the  war  of  Candia,  fo 
adverfe  to  Venice,  it  offered  that  rival  Com- 
monwealth confiderable  fuccours  of  men  and 
money,  for  the  honour  of  being  treated  by 
her  on  terms  of  Equality ,  but  the  offer  was 

(e)  Wicquef.    De  l'Ambafs.   1.  350.  Mem*  touch,  les 
Ambafs»  345.  347, 

VoL.IL  Gg  refufed 
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refufed  with  contempt.  (/)  It  is  faid  alfo  t© 
have  been  ready  to  advance  millions,  for  the 
privilege  of  receiving  audience  by  their  Am* 
balTadors  at  Rome,  in  the  Sa/a  Regia  inftead 
of  the  "  Sa/a  Ducalis"  to  which  the  watch- 
ful rivalry  of  Venice,  proceeding  upon  the 
known  cuftoms  of  Europe,  had  always  obliged 
the  Pope  to  confine  it.  (g)  At  the  fame  time, 
it  fhould  feem  that  even  this  equality  in  Venice 
with  crowned  heads,  was  in  fome  meafure 
qualified,  fince  the  Venetian  Ambafladors., 
when  order,  or  proceffion  was  concerned,  took 
rank  only  next  to  the  Ambafladors  of 
kings,   [h) 

Venice  was  fole  in  the  enjoyment  of  thefe 
honours  among  Republics,  till  the  rife  of  the 

(/)  Amclot  de  la  Houfs.  Hifl  du  Gouv.  de  Ven.  I.  114. 

(g)  Id.  lb.  Sc  Wicquef.  1.  23.0 

(/;)  Mems.  touch,  les  Ambafs.  345.  Vattel.  2,  3.  38.  At 
the  Court  of  James  I.  of  England,  on  the  occafion  of  the 
Palatine's  wedding,  a  conteft  concerning  an  invitation  to 
fupper^  arifmg  between  the  Ambafladors  of  the  Arch  Duke 
and  the  Republic  of  Venice,  the  former  obferved  that  his 
matter  would  never  allow  "  fo  much  as  a  queftion  or 
"  thought  of  a  competition  between  him,  a  Monarchal! 
"  8ov£ratgne>  and  a  meane  Republique,  governed  by  a  fet 
«  of  Burghers,"  Finet.  Puntillos  and  Contefts  of  Forren 
Ambafs.  in  England,  p.  3. 

1  Belgian 
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iBelgian  Commonwealth  in  the  laft  century, 
which,  having  attained  to  independence  and 
confiderable  power,  claimed,  and  acquired  the 
lame  rank.  The  claim  came  on  in  the  fhape, 
not  of  pretenfions  to  rank  immediately  with 
crowned  heads,  but  fimply  to  be  treated  as 
the  equal  of  Venice^  which  was  peremptorily 
infilled  upon  in  the  inftru&ions  from  the 
Prince  of  Orange  to  the  Dutch  AmbafTadors 
at  Munfter,  1645,  and  from  that  time  has 
been  univerfally  allowed.  (?) 

With  refped  to  other  Republics,  various 
have  been  the  competitions  between  them, 
which,  as  they  proceeded  upon  the  fame  rea- 
fons  as  thofe  we  have  already  detailed  con- 
cerning precedency  in  general,  we  (hall  not 
farther  touch  upon;  contenting  ourfelves  with 
referring  thofe  who  may  be  curious  upon  a 
fubjecl:,  which  is  merely  curious,  to  fuch 
authors  as  have  made  it  more  immediately 
their  object  to  record  them.  We  cannot  how- 
ever conclude  this  part  of  our  difcuffion, 
without  agreeing  in  the  remarks  of  Vattel 
upon  it,  that  no  real  difference  ought  to 
take  place  as  to  rank,  between  Commonwealths 

(i)  Mem.  touch,  les  Ambafs.   524. 
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and  Monarchies  ;  and  that  the  diftin&iotl 
which  has  actually  been  allowed,  can  only 
be  deemed  an  ufurpation  of  the  latter,  founded 
on  the  right  of  the  ftrongeft.  (k)  In  antient 
times,  when  the  features  of  Europe  were  re* 
verfed,  and  Commonwealths  were  thegreateft 
powers  known,  the  Monarchies  then  in  ex- 
iftence,  were  confidered  as  inferiour  in  dig- 
nity, and  few  Roman  noblemen,  but  would 
have  fpurned  at  the  idea  of  entering  into  the 
balance  with  the  firft  Kings  of  the  world* 
Certain  at  leaft  it  is  that  this  part  of  the  ju- 
rifprudence  of  the  Weftern  Nations,  even  in 
modern  times,  depended  fo  much  upon  power, 
that  when  the  faftion  of  Cromwell,  had  born 
down  all  that  was  good  and  great  in  the  realm 
©f  England,  and  had  impofed  upon  it  a  no- 
minal ftate  of  Republicanifm,  the  power  and 
weight  of  the  country  obliged  all  other  ftates 
to  allow,  in  matters  of  punctilio,  the  full 
tank  and  precedency  which  fhe  had  before 
enjoyed.  (/) 

Thefe  are   the    great   points  which  feera, 
to  have   been    determined   in   the   ceremo- 

{k}  Dr.  des  Gens.  2,  3.  3k 

(/)  Thurloe's    State   Pap.    3.    315.    4,  740.   Vattelj, 

£  tual 
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nial  of  Europe,  concerning  the  rank  and 
claims  of  its  various  nations.  There  are 
feveral  others,  more  minute,  upon  which, 
though  of  little  confequence  in  themfelves, 
I  fhall  Aiertly  touch,  for  the  fake  of  taking  in 
every  part  of  the  fubjecT:. 

By  thefe  it  feems  to  have  been  fettled,  that 
Feudatories  mould  yield  to  States  that  were 
Paramount,  (m)  and  that  Sovereigns  of  infe- 
riour  dignity,  (as  Dukes)  mould  yield  to  fu- 
periour  Sovereigns,  who  were  Kings ;  both  of 
which  feem  to  be  in  conformity  with  com- 
mon fenfe:  that  a  power  though  inferiour, 
(as  a  Duke  or  Elefior)  when  prefent  in  proper 
perfon,  mould  take  rank  of  a  power  which 
was  fuperiour,  but  prefent  only  by  his  repre- 
fentative  or  Ambaffador;  a  point  formerly 
much  contefted,  and  which  fo  late  as  the  be* 
ginning  of  the  prefent  century,  was  fuppofed 
to  deferve  the  particular  inveftigation  of  Van 
BynkerAioek,  who  decided  in  its  favour:  (n) 
That  the  Ele&ors  of  the  Empire,  within  its 
frecinffs,  are  equal  to  crowned  heads,  (0)  and 

(m)  Mackenz.  p.  II, 

(  n )  Quaeft.  Jur.  Pub.  L.  2f  C?  9, 

(0)  Mem,  touch,  lcs  Amb.  519, 
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are  every  where  honoured  by  them  with  the 
appellation  of  brother.  Laftly,  that  the  King 
of  France,  before  the  Reformation,  took  rank 
of  all  other  European  Sovereigns,  next  to  the 
Emperor, 

With  refpeft  to  this  laft,  it  may  be  fup-- 
pofed  that  it  was  a  point  of  fo  much  nicety, 
as  not  to  pafs  off  without  much  conteft ;  but, 
as  far  as  I  have  been  able  to  obferve,  it  was, 
upon  the  whole,  allowed,  upon  the  autho- 
rity of  the  Papal  regulations ;  and  in  all 
ecclefiaftical  ceremonies,  and  at  general  coun- 
cils, the  place  of  the  French  A?nbaf}ador  was, 
almoft  conftantly,  till  the  fixteenth  century, 
allowed  to  be  next  in  rank  to  that  of  the 
Emperor,  (p)  At  that  period,  however,  upon, 
the  refignation  of  the  Emperor  Charles  V.  a 
fierce  conteft,  almoft  immediately  enfued  for 
the  precedency  between  France  and  Spain, 
which  was  not  decided  till  the  laft  century, 
when  it  feems  tq  have  ended  in  favour  of 
France. 

The  Spaniards,   who  till  then  had  never 
difputed  the  point,   were  unwilling  to  part 
Q>)  Wicquef.  L.  i.  S.  24, . 
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npUfr  the  rank  which  Charles,  as  Emperor, 
had  acquired ;  and  his  fon  Philip,  forgetting 
that  the  Sovereign  of  Spain  was  no  longer  on 
the  Imperial  Throne,  infifted  with  much  heat 
upon  keeping  his  pre-eminence.     This,  how- 
ever, was  vigoroufly  contefted  by  France,  at 
Venice,  where  the  firft  conteft  began  in  1558. 
The  Spanifh  Ambaflador,   Vargas,    pleaded, 
that  the  rules  of  precedency  muft  change  with 
the  courfe  of  events ;   and  that  his  mafter, 
being   the  greateji   Monarch   of   Europe,    his 
rank  as  fuch,   ought   to   be  adjudged.     But 
Noailles,  Bifhop  of  Acqs,  the  French  Ambaf- 
fador,  oppofed  him  with  warmth,  and  the 
Senate  decreed  that,  without  entering  upon 
the  examination  of  the  grandeur  of  the  two 
Kings,  they  found  upon  their  regifters  that 
France  had  always  been  preferred  in  place  to 
Spain,  and  they  therefore  felt  obliged  ftill  to 
decide  in  her  favour,  {q)     Four  years  after- 
wards, the  caufe  was  renewed  with  augment- 
ed  zeal  and  heat,   at  the  council  of  Trent  \ 
where  the  chief  bufmefs  of  Philip,  bigot  as 
he  was,  feems  to  have  been  to  accomplifh  this 
e/npty  fuperiority.     On  the  other  hand,  the 

(?)  De  Cajlieres.  Man.  de  Negot.  1.  326,  327, 
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French  Court  gave  peremptory  inftru&ions  m 
St*  Gelaisy  their  Ambaflador,  not  to  yield  a 
tittle  of  the  antient  prerogative  of  the  Nation  j 
and  if  the  fmalleft  alteration  in  the  ceremonial 
was  attempted  tQ  be  made,  he  had  pofitive 
orders,  not  only  to  quit,  but  to  proteft  againfl: 
the  legality  of  the  Council,  and  to  bring  away 
with  him  all  the  French  prelates.  Philip,  re-, 
maining  firm,  would  not  allow  his  Ambafla-? 
dor  the  Cowit  de  la  Lune  to  proceed  to  Trent y 
till  his  place  fhould  be  fettled,  and  the  Pope  in 
vain  propofed  that  he  fhould  be  abfent  alto-* 
gether  from  thofe  ceremonies  where  compe- 
tition could  arife.  In  the  courfe  of  the  affair, 
difputes  rofe  fo  high,  that  the  French  declared 
they  would  even  withdraw  themfelves  from 
their  obedience  to  the  fee  pf  Rome,  if  their 
place  was  taken  from  them ;  and  at  length, 
after  many  indecencies,  which  even  the  fane- 
thy  of  divine  fervice  was  not  able  to  reprefs, 
it  was  agreed,  that  the  French  at  the  Cpuncil, 
fhould  keep  their  place,  but  that  the  Spaniard 
fhould  change  his,  and  be  placed,  not  third  in 
order  from  the  Legate,  (who  was  at  the  head 
of  the  whole,)  but  on  a  feat  pf  eminence, 
pppofite  to  him.  (r) 

(r)   Wiccjuef.  i.  24.     De  Callieres  ut  Sup. 
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In  this  conteft,  it  was  difficult  to  fay,  wha 
was  the  firft.  In  another,  which  arofe  imme- 
diately after  at  the  chapel  at  Rome,  the  Spa- 
niard was  forced  to  yield,  (s)  At  the  congrefe 
at  /^ruzkr,  1598,  the  French  again  kept  their 
ground  ;  (t)  but  at  London,  161 7,  King  James, 
whofe  inclinations  were  more  favourable  to 
Spain,  feems  to  have  preferred  the  latter. 
The  occafion  of  the  difpute  was  trifling,  and 
would  not  be  mentioned,  were  it  not  for  the 
ftrange  pretenfion  which,  it  is  aflTerted,  was 
on  that  occafion  fet  up  by  the  French,  A 
mafk  being  prepared  on  Twelfth  Night,  the 
Spanifi  Ambaflador  was  invited,  to  the  exclu- 
fion  of  the  French,  who  was  fo  impatient  of 
the  affront,  that  he  immediately  demanded 
an  audience,  afferted  that  his  matter  had  a 
right  of  priority  before  any  other  King,  but 
particularly  before  that  of  Spain ;  nay,  even 
that  if  the  Spanifh  AmbafTador  had  ever  herer 
tofore  been  prefent  at  any  fuch  entertainment 
or  folemnity  at  Court,  it  was  by  the  French 
Ambajjlidor  s  permijjion,  when  either  that  he 
would  not  be  there,  or  that  he  was  fent  to  by 
his  Majefty  to  intreat  his  abfence.     This  rer 

(s)  Wicquef.  lb. 

(/)  Mem.  de  Belliev.  &  Sillery.  p,  28. 

prefer*-* 
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prefentation  being  of  no  effedt,  he  threatened 
to  make  proteftation  of  the  wrong  done  to  his 
mafter,  and  was  actually  recalled  upon  it  by 
his  Court,  (v)  Of  fuch  importance,  in  the 
minds  of  our  anceftors,  was  an  invitation  to 
a  mafk  !  The  conteft  between  the  nations  was 
continued  at  Munjler,  where  the  Ambafladors 
never  would  fee  each  other,  and  where  a 
Congrefs,  to  put  an  end  to  thirty  years  war, 
had  nearly  been  broken  up,  becaufe  it  could 
not  be  fettled  which  of  the  two  Crowns  fhould 
be  named  firft  in  the  public  a&s.  But  the 
difpute  moft  celebrated,  and  moft  ferious  in 
its  confequences,  was  at  London  in  1661  ;  in 
which,  though  the  Spaniard  at  firft  had  the 
advantage,  the  pride  of  Lewis  XIV.  demand- 
ed, and  obtained  a  decifive  retribution* 

The  Count  of  Sozjfons,  who,  previous  to  this 
year,  had  been  the  Ambaflador  of  France  at 
the  Englifh  Court,  had  agreed  to  wave  all 
conteft  with  Spainy  by  a  compromife,  that 
neither  fhould  appear  in  places  where  conteft 
would  arife.  When,  however,  the  Count 
D'EJirades  arrived,  he  had  ftri£t  orders  to 
affert  the   French  claim  ;  and,  for  thh  pur- 

\v)  Finet  PuntilJos  of  For,.  Amb.  inJEng.  48. 

pofe^ 
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pofe,  forefeeing  that  things  might  come  to  ex- 
tremity, had  taken  over  with  him  a  number  of 
Officers  belonging  to  his  own  and  his  fon's 
regiments,  together  with  fofne  of  the  garri- 
fon  of  Gravelines.  He  alfo  affembled  the 
friends  of  four  Colonels  of  the  Irifh  Brigade, 
who  happened  to  be  at  London ;  and  all 
thefe  precautions  made;  the  Court  juftly  fear- 
ful that  an  affray  would  arife,  which  might 
occafion  diforders  in  the  city,  [u)  At  this  time 
it  was  the  cuftom,  upon  the  public  entry  of  an 
AmbafTador  at  any  Court,  for  all  other  Am- 
baffadors  at  the  fame  Court  to  meet  him  in 
proceflion  ;  a  kind  of  folemnity  in  which  it 
was  neceffary  that  Place  and  Order  mould  be 
preferved.  Upon  the  entry,  therefore,  of  the 
Venetian  Ambafladors,  the  King  defired  the 
two  rivals  not  to  appear  at  the  ceremony, 
which  faved  the  conteft  for  that  time.  But 
each  party  being  refolute,  it  could  not  long 
be  prevented.  The  Spaniard  offered  Equality^ 
obferving,  in  the  pomp  of  the  Spanifh  lan- 
guage, that  the  two  nations  ought  to  divide 
equally  the  Earthy  the  Water,  and  the  Sun  !  (w) 
but  the  orders  of  D' Ejlrades  being  peremptory, 
be  refufed  it,  and  infilled  on  maintaining  hi$ 

(a)  Negoc.  Q'Eilrades  i'3.  Juill.  1661, 

{w)  Id.  Ibf 

place 
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place  when  opportunity  fhould  offer.  The 
Swedifh  AmbafTador  afterwards  making  his 
entry  at  the  Tower,  the  Court,  on  this  occa- 
fion,  refolved  to  ftand  neuter,  and  allowed 
the  Ambafladors  to  attend  the  proceffion  in  the 
ufual  manner,  though  they  furrounded  Tower- 
Hill  with  guards,  to  keep  the  Englifh  from 
taking  any  part,  in  cafe  the  difpute  fhould 
prove  ferious.  The  Spanijh  AmbafTador  came 
attended  by  a  train  of  near  fifty  perfons 
armed  ;  the  Frenchman  with  one  hundred 
and  fifty;  whereof  forty  were  horfe,  well 
appointed,  with  piflols  and  carbines,  The 
French  coach  attempting  to  pafs  next  to  the 
King's,  the  Spaniards,  by  fhouts,  frightened 
the  horfes,  and  took  their  place.  The  French 
in  revenge,  "  poured  in  a  volley  of  mot  upon 
them,"  and  immediately  began  the  aclion  ; 
during  which  a  Spaniard,  provided  with  an 
inftrument  for  the  purpofe,  ham-ftringed  the 
French  coach-horfes,  and  the  reft  making 
head,  the  Spanifh  coach  obtained,  and  kept 
the  place  in  conteft.  In  this  action  eight  per- 
fons were  killed,  and  forty  wounded  {x)  and 

(x)  Vide  <c  The  Manner  of  the  Encounter  between  the 
French  and  Spanifh  AmbafTadors,"  &c.  drawn  up  for  the 
Englifh  Court,  by  Mr.  Evelyn.    Biog.  Brit.  Art.  Evelyn. 

Lewis 
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Lewis  XIV.  was  not  unjuftly  offended  at  fa 
great  an  injury  to  his  honour.  The  event, 
however,  was  ultimately  in  his  favour ;  for 
being  now  refolved  to  fettle  the  point  for  ever, 
he  threatened  war,  which  the  Spaniards  not 
being  in  a  condition  to  maintain,  they  made 
fatisfadion  for  the  affront,  by  recalling  Vat- 
teville,  their  Ambaflador,  and  making  a  de- 
claration at  Paris,  before  the  whole  Court, 
and  all  the  Foreign  Minifters,  "  that  their 
"  Ambaffador  mould  never  after  be  prefent  at 
"  any  ceremony  where  a  conteft  for  prece- 
46  dency  could  arife  between  them  and  the 
**  French,  (y)"  This  Convention  fatisfied 
Lewis,  who  afferted  it  in  all  places  after- 
wards, except  at  Vienna,  where  the  rela- 
tionfhip  between  the  branches  of  the  Aus- 
trian Family  gave  the  preference  to  Spain* 
It  continued  even  after  it  feemed  allowed  in 
Europe,  that  all  Crowned  Heads  were  equal ; 
for  when  Sir  William  Temple,  the  mediator 
at  Nimeguen,  propofed  fome  rules  for  the  ob- 
servation of  the  feveral  Ambaffadors,  indica- 
tive of  equality,  the  French  exprefTed  their 
acquiefcence  towards  all,  except  the  Spa- 
niards, their  rights  againft  whom  having  been 

{y)  Id,  lb,  &  Wicquef.  I.  24. 

fettled 
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fettled  by  Convention,  they  could  not  ylelcl^ 
without  the  exprefs  orders  of  their  Maf- 
ter.  (z) 

This  equality  of  the  Crowned  Heads  of 
Europe  feems,  according  to  the  laft-mentioned 
author,  to  have  been  firft  broached  near  the 
middle  of  the  laft  century,  when  the  great 
Gustavus  aflerted  to  the  Due  de  Gram- 
mont,  AmbafTador  of  France  at  his  Court, 
that  he  knew  no  other  diftindtion  among 
Crowned  Heads  than  what  was  made  by  their 
virtue.  An  admirable  fentiment !  and  which 
we  may  fairly  allow  to  have  arifen  from  the 
confeious  worth  of  him  who  conceived  it* 
The  pretence,  fays  Temple,  was  not  much 
difputed  with  him,  in  refpeft  to  the  greatnefs 
of  his  qualities,  as  well  as  of  his  attempts  and 
iuccefs  ;  and  his  example  was  followed  by  all 
ot'her  Kings.  From  that  time,  therefore,  al- 
though the  French  continued  to  claim  prece- 
dency next  to  the  Emperor  above  all  other 
Sovereigns,  yet  it  was  allowed  by  none,  ex- 
cept by  the  Spaniards  (a)     It  is  to  be  obferved 

(z)  Temple's  Mem.  1672,  1679. 

(a)  Id.  lb.  Some  countries,  however,  yield  precedency 
to  others  by  exprefs  treaty.  Vide  Martens,  Precis  du  Dr. 
4es  Gens.  i«  163. 

alfo 
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alfo,  that  although,  as  we  formerly  men- 
tioned, the  Grand  Signor  has  been  allowed  an 
equal  place  with  the  Emperor ;  yet  the  ap- 
parent natural  confequence  of  it,  namely,  his 
fuperiority  over  other  European  States,  has 
not  followed  ;  fince  they  affert,  and  are  al- 
lowed, equality  with  the  Porte,  notwithstand- 
ing the  Sultan's  equality  with  one  who  takes  the 
lead  of  them,  [b)  This  feeming  inconfiftency 
may  be  accounted  for,  partly  by  the  equal 
titles  of  Emperors,  which  the  French  and  the 
Englijh  have  aflumed  at  Conftantinople  ;  partly 
from  the  circumftance,  that  the  equality  of 
the  Turk  with  the  Emperor,  was  obtained  by 
fpecial  treaty  with  him,  the  rights  of  other 
Powers  undergoing  no  alteration. 

With  refpecl:  to  the  place  of  other  Kings 
before  this  time,  an  attempt  to  fettle  it  would 
be  as  difficult,  as  the  refult  would  be  unim- 
portant. I  fhall  not,  therefore,  pretend  to 
examine  a  matter,  which,  as  far  a$  I  have 
been  able  to  obferve,  was  never  fairly  de- 
cided ;  nations  for  the  moft  part  obtaining 
precedency  among  one  another,  as  alliances, 
intereft,  favour,  or  relationfhip  between  their 

{b)  Martens,  i.  i6q, 
, . .    »  Sove- 
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Sovereigns  diredled.  Upon  the  fubjecl  of 
equality,  however,  it  is  to  be  remarked,  that 
It  has  never  been  clearly  and  folemnly  de- 
cided that  all  Crowned  Heads  are  equal,  but 
has  crept  by  Health,  as  it  were,  into  the  cere- 
monial ;  and  the  conteft,  for  the  moft  part, 
is  rather  waved  than,  fairly  fettled.  Thus  in 
drawing  up  Treaties^  the  conteft  concerning 
the  right  of  being  firft  named,  (a  matter 
xvhich  formerly  gave  rife  to  much  difpute,)  is 
now  got  rid  of,  rather  than  fettled,  by  each 
party  making  a  copy  of  the  Treaty,  in  which 
lie  preferves  all  his  pretentions,  and  the  two 
copies  are  then  exchanged,  {c) 

Thus  have  we  endeavoured  to  con-duel  the 
reader  through  a  part  of  the  Law  before  us, 
which,  however  trifling  it  may  appeal",  is  as 
difficult  to  arrange,  and  produelive  often  of 
as  much  ferious  difquifition  as  any  of  the 
points  we  have  before  difcufled*  From  not 
having  been  well  underftood,  it  was  for- 
merly, as  we  have  feen,  pregnant  with  a  vaft 
number  of  claims,  which  powerfully  operated 
upon  the  fituation  of  Europe.     It  was  fome- 

{c)  De  Callieres,  Man*  de  Negoc,  I*  232*  Martens, 
x.  164,  169,  170. 

times 
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times  the  occafion  of  war,  and  always  of  dif~ 
cuflion  ;  and,    therefore,    however  juftly    it 
may  be  defpifed  by  fuperiour  minds,   which 
can  foar  above  the    common   prejudices   of 
humanity,  it  has  the  faireft  claim  to  a  place  in 
this  work.     At    the   fame  time,  I  have  pur- 
pofely  omitted  a  great  part  of  that  vaft  body 
of  cafes  of  nicety  and  difpute,  which  fome  au- 
thors have    been  ftudious   to   preferve.     As 
facts,  which  let  us  into  a  knowledge  of  our  na- 
ture, it  may  not  be  improper  to  read  them  ;  but 
as  few  of  them  were  determined  upon  public 
principles,  or  known  maxims,  but  leave  the 
points  in   difpute,  confidered  as  public  quef- 
tions,  fluctuating  in  uncertainty;  I  have,  for 
the  moft  part  rejected  by  defign,  all   thofe 
in  which  nothing  feems  to  have  been  deter- 
mined, or  determined  only  pro  hac  vice. 


Vol,  II;  Hh  CHAP* 
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CHAP.    XVII. 

THE    HISTORY   OF    THE  LAW   CONTINUED    FROM   THfi 
FIFTEENTH,  TO  THE  SEVENTEENTH  CENTURY. 

W  E  now  refume  the  thread  of  the  hiftory 
which  we  propofed  to  examine,  and  which 
the  difcuflion  of  the  influence  of  particular 
circumftances  upon  the  Law  before  us,  had 
caufed  us  in  fome  meafure  to  fufpend.  We 
mean  now,  therefore,  to  purfue  our  enquiries 
from  the  fifteenth  century,  (where  it  will  be 
recollected  we  were  left  by  the  ninth  chapter,) 
until  we  cotne  to  the  birth  of  thofe  voluminous 
mafles  of  learning  which  have  appeared  under 
the  title  of  the  Jura  Gentium^  and  to  which, 
as  far  as  they  relate  to  the  European  Law  of 
Nations,  it  would  be  almoft  in  vain  to  attempt 
an  addition. 

The  fixteenth  century  prefents  us  with  an 
cxtenfive  and  important  change,  not  only  In 
the  affairs,  but  in  the  public  opinions  of  Eu- 
rope, That  regular  appearance  which  it 
bore,  of  one  vaft  affemblage  of  States,  united 
together  under  a  common  fpiritual  head,  al- 
lied by  the  ties  of  a  common  Religion,  and 
governed,  almoft  entirely,  by  one  particular 

to 
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fet  of  maxims,  will  be  found,  comparatively, 
to  have  faded    away.     And    although,  with 
refpect  to  the  reft  of  the  world,  it  ftill  con- 
tinued to  be  infulated,  as  it  were,  in  the  obferv- 
ance  of  certain  particular  laws,  yet  the  great 
breach  in  Religion,  caufed  by  the  Reforma- 
tion, brought  along  with  it  a  kind  of  fubdivi- 
fion  of  its  States,  which  may  be  faid  in  fome 
meafure  to  have  caufed   an  alteration  in  its 
Law   of  Nations,     In  a  former  chapter  we 
obferved  the  great  influence   upon  that  Law, 
which  was  effected   by  the  Ecclejiajiical  EJia- 
blijhments,  and  the   doctrines   of  Chriflianity, 
as  interpreted  by  particular   men.     The    fix- 
teenth   century,   however,  brought   to  light, 
and   aimoft  to    maturity,    tenets   of  a  very 
different  nature.     The  effects  of  the  pofitions 
of  Luther,  were  by  no  means  confined  to 
mere  articles   of  faith.     As  they  had  theolo- 
gical liberty  immediately  for  their  object,  fo 
they  were  intimately  allied  with  political  free- 
dom ;  and  in  the  Law  of  Nations,  all  that  de- 
ference which  had  been  paid,  and   all  thofe 
privileges   which    had    been   allowed   to   the 
Pope,  as  the  head  and  father  cf  the  Chriftian 
Republic,  were  completely  annihilated  among 
nations    adhering    to    the    Proteflant    Faith.  ' 
This,  as  might   be  expected,  was   not   wil- 
H  h  2  lingly 
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lingly  fubmitted  to,  either  by  the  Court  of 
Rome,  or  its  numerons  favourers ;  the 
two  caufes  became  public ;  nations  were 
ranged  under  different  ftandards,  and  mu- 
tual and  fteady  oppofition  became  almoft  a 
fundamental  article  of  their  public  law.  It 
mull  be  obvious,  that  this  would  beget  the 
greateft  innovations  in  the  maxims  which  had 
hitherto  governed  them ;  and,  accordingly, 
the  pofitions  of  the  European  Law  of  Nations 
came  to  be  ramified  into  thofe  of  the 
Roman-Catholic,  and  thofe  of  the  Protejlant 
States.  Each  party  affected  to  make  the 
Evangelical  Doctrines  the  rule  of  their  na- 
tional conduct ;  but  fcarcely  fo  great  a  differ- 
ence had  exifted  formerly  between  Infidels  and 
Chri/liansy  as  was  now  to  be  found  between 
the  Chriftians  them'felves.  The  rage  which 
had  been  common  againft  the  Turks,  was 
transferred  by  the  Catholics  to  the  Rer 
formed ;  and  Excommunications,  and  Cru- 
fades,  were  the  mildeft  means  adopted  by 
them  to  bring  them  to  reafon.  The  latter, 
finding  themfelves  thus  oppreffed,  and  almoft 
hunted  to  death  by  thofe  whom  they  had  con- 
fidered  as  brothers,  had  no  refource  but  in  an 
union  among  themfelves  ;  and  caufes  for  war, 
conduct:  in  its  purfuit,  behaviour  in  negotia- 
tion, 
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tion,  and  the  conftru&ion  of  Treaties  and 
Alliances,  came  thus,  evidently,  to  be  both 
modified  and  enlarged.  Two  interefts,  it  is 
well  known,  were  fet  up  in  Europe,  which 
in  all  the  circumftances  which  could  influ- 
ence the  conduct  of  nations,  in  their  public 
maxims,  and  even  in  their  formal  acts,  di- 
vided its  communities  under  the  names  of 
Catholic  and  P  rot  eft  ant.  Thefe  terms  exift, 
in  all  their  cogency,  to  this  day ;  and,  as  the 
defence  of  Christianity  in  general,  had 
been  formerly  the  ground-work  of  the 
fcience  of  politics,  and  the  faireft  legal  caufes 
for  many  remarkable  points  of  conduct  both 
in  peace  and  war ;  fo  the  extirpation  of . 
herefy  among  the  Reformed  by  the  Catholics ^ 
and,  on  the  other  hand,  refiftance  to  the  Ca- 
tholics by  the  Reformed^  had  now  become 
points  of  equal  legitimacy  among  their  re- 
fpedive  claffes  of  nations. 

Hence  in  almofl:  all  the  combinations  of 
force  which  we  find  going  forwards  during 
the  fixteenth  century,  (although  Catholic  and 
Protectant  Nations  were  certainly  often  ranged 
together,  according  as  more  urgent  neceffity 
required,)  (d)  yet  for  the  moft   part  the  de- 

{d)  Vide  Mem.  de  Sully.  2,  81,  245. 

HI13  fence 
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fence  of  each  religion  was  affigned  as  an  effi-r 
cient  caufe  for  very  flricl:  and  extenfive  al- 
liances. Thus,  when  Queen  Elizabeth 
had  changed  the  religion  of  England,  and  her 
council  had  determined  that  excommunica-* 
tions,  formerly  fo  much  dreaded,  were  but  as. 
"  a  fenfelefs  lightening,"  [e)  fhe  found  her^ 
felf  courted  by  all  the  Proteftants  of  the 
world,  and  came,  not  unjuftly,  to  be  con- 
sidered as  the  head  and  proteftrefs  of  that  in* 
tereft.  When,  therefore,  fhe  affifted  the 
Prince  of  Conde's  party  in  France  againft  the 
Guifes,  Hie  obferved,  that  not  to  do  for 
would  be  "  to  betray  carelefly  her  own  reli- 
iC  gion,  fecurity,  and  fafety."  She  fpoke  of 
it  as  the  common  caufe  ;  fhe  entertained  the 
ftricteft  correfpondence  with  the  numerous 
followers  of  her  faith  in  Germany ;  and 
when  {he  protected  the  Dutch  againft  Phi*, 
lip,  fhe  reiblved  "  that  it  was  Chriftian  Piety 
"  to  relieve  the  affii&ed  Netherlander^,  Em-*. 
"  bracers  of  the  fame  Religion  which  fhe  pro- 

Another 

(e)  Camden.   16. 

(/)  Id.  61,  64,   119,  137,  321.     See  alfo  a   letter  of 

Elizabeth,  written  in  a  very  vehement  {train,  to  Henry  IV- 

upon  his  change  of  religion.     Morlante,  that  King's  Am- 

baffador,  offering,  fays  Camden,  all  kindnefs  in  his  Matter's 

behalf 
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Another,  and  more  palpable  effe«£t  of  this- 
divifion  of  Chriftianity,  appears  in  the  reafon- 
ing  of  the  fame  Elizabeth  againft  the  re- 
monftrances  of  Spain,  upon  the  depredations 
of  Drake  in  the  South  Seas,  Mendoza,  the 
Spanifh  Ambaflador,  having  complained  of 
his  failing  at  all  in  the  Indian  ocean,  fhe  an- 
fwered,  that  whatever  appeared  to  have  been 
taken  by  robbery ',  fhould  be  reftored ;  but 
that  as  for  commerce  in  thofe  feas,  the  Spa- 
niards had  prohibited  it  "  contrary  to  the  Law 
"  of  Nations .•"  That  fhe  could  not  perfuade 
herfelf  that  they  pofTefTed  any  juft  title  by  the 
Bijhop  of  Rome's  donation,  in  whom  fhe  ac- 
knowledged no  prerogative  in  fuch  cafes,  fo 
as  to  lay  any  tie  upon  Princes  who  owed  him 
no  obedience^  or,  as    it  were,   to  infeofFe  the. 

behalf,  fhe  being  much  difquieted  in  mind,  fnatched  up  her 
pen,  and  wrote  as  follows :  "  Alas  !  what  deep  forrow  ! 
ic  what  vehement  grief!  what  fighs  have  I  felt  at  my 
<(  heart  for  the  things  which  Morlante  hath  told  me 
"  of!  Whereas  you  do  religioufly  and  folemnly  offer 
<c  me  your  friendfhip,  I  know,  to  my  great  coft,  I  have 
<c  well  deferved  it :  neither  mould  I  repent  that,  had  you 
<l  not  changed  your  Father.  Verily  from  henceforth,  I 
"  cannot  be  your  Sifter  by  the  Father  !"  She  concludes* 
<£  Your  Sifter,  if  it  be  after  old  manner;  as  for  the  ncwy 
«  /  have  nothing  to  do  with  it"     Eliz.  Reg.  Id.  475, 

H  h  4.  Spaniard 
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Spaniard  in  that  new  world,  (g)  The  pro- 
tection of  Drake,  in  confequence  of  this  rea- 
foning,  is  well  known. 

On  the  other  hand,  the  Papifts  wrought 
upon  one  another  by  the  fame  fort  of  argu- 
ments ;  the  glory  of  God  was  to  be  upheld 
by  the  deftru&ion  of  heretics,  and  the  bloody 
maxims  of  intolerancy  were  every  where 
enforced. 

Of  this,  many  parts  of  our  own  hiftory  are 
1  ample  illuftration  ;  and  in  particular,  when 
the  bigotted,  or  hypocritical  Philip  II.  was 
about  to  invade  England,  he  was  infti- 
gated,  exclufive  of  other  reafons,  by  fuch 
arguments  as  thefe.  fC  That,  feeing  God  had 
"  blefTcd  him  with  fuch  exceeding  great 
"  bleffings  and  benefits,  he  in  like  manner 
"  would  perform  fomewhat  which  might  be 
u  pleafmg  and  acceptable  to  God.  But 
u  nothing  could  there  be  more  acceptable  to 
"  God  than  to  propagate  and  enlarge  his 
"  church.  That  the  church  of  God  could 
**  not  be  more  glorioufly  or  meritorioufly 
*'  propagated,  than  by  the  conqueft  of  Eng- 
**  land,  and  replanting  the  Catholic   Roman 

U)H-*55- 
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"  Religion  and  abolifhing  herefy  there."  (h) 
So  alfo,  when  Parry  and  others  had  under- 
taken at  various  times  to  aflafTinate  Eliza- 
beth, and  wavered  in  their  undertaking, 
they  were  confirmed  in  it,  the  one  by  abfolu~ 
tion  from  the  Pope,  the  other  by  Babington, 
who  laboured  to  prove  to  them,  that  if  ever 
Equity  and  Juftice  could  be  violated,  it  was 
to  be  done  for  the  promotion  of  the  Catholic 
religion.  (/)  In  the  fame  fpirit,  the  maffacre 
of  St.  Bartholomew  was  called  a  Remedy  by 
De  Gondii  the  French  AmbaiTador  *in  Eng- 
land, (  k)  and  in  the  Bull  of  excommunication 
againft  the  Queen,  me  is  denominated  "  pre- 
"  tended  Queen  of  England,  and  the  fervant 
".of  wickednefs."  (/)  Trufting  to  this  Bull 
and  the  efforts  of  fo  powerful  a  minifter  of  his 
commands  as  Philip,  the  Pope  had  con- 
ceived the  defign  of  fetting  one  of  his  nephews 
on  the  throne  of  Ireland^  and  exercifed  before 

(h)  Camden,  402. 

(i)  Camden.  307,  339. 

(k)  Id.  192.  It  is  fomewhat  curious  to  remark  the  long 
life  of  Bigotry.  If  what  the  author  has  been  himfelf  told 
at  Touloufe  be  true ;  proceilions  of  thankfgiving  were 
made  till  within  a  very  few  years  in  that  city,  in  gratitude 
for  this  remedy  of  St.  Bartholomew's  day. 

(/)  Camden,  145. 

hand 
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hand  the  rights  of  Sovereignty  by  creating 
Stukely^  the  advifer  of  the  plan,  Karl  cfJVex^ 
ford  and  Cater  lough  y  Vif count  Morough^    and 
Baron  of  Ro/s.  (m) 

But  however  divided  the   Ghriftian  States 
may  appear  to  have  been  among  one  another, 
they  had  not  loft  fight  of  thofe  marked  dis- 
tinctions which  Religion  had  placed  between 
them,  and  the  Infidel  followers   of  Maho- 
met.    The  Crufades^  indeed,  had  been  laid 
aftde  from  impotency,  but  the  Turks  were  ftill 
confidered  as  the  common  enemy  \  and  hence 
when  the  news  of  the  iffue   of  the  battle  of 
Pavia  was  communicated  to  Charles   V. 
he  affe&ed  rather  to  lament  the  wound  which 
had  been  given  to  Chriftendomr  by  the  mis- 
fortune of  one  of  its  braveft  Monarchs,  than 
to  rejoice  at  his  own  fuccefs  ;  he  forbade  all 
public  feftivities,  and  pretended  to  wifh  for 
an  union  with  his  enemies,    in   order    that 
they  might  adt  with  greater  energy  againft 
the  common  foes  of  Chriftianity.  [n) 

On  the   other  hand,    notwithstanding  the 
Treaties  which,  about  this  time,  as  we  have. 

{m)  Camden,  230.  ;' 

(n)  Robertf.  Char.  V.  2.  299. 

feen^ 
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feen,  began  to  be  made  with  the  Ottomans  • 
thole  fierce  barbarians  continued  to  enforce 
their  favage  maxims  againft  ILurope  ;  and 
fuch  was  their  contempt,  that  when  the 
French  Ambaffador  at  the  Porte  communicatee! 
to  the  grand  Vizir  that  his  Mafter  had  beaten 
the  Spaniards  ;  "  of  what  importance  is  it  to 
"  me,"  replied  the  Minifter,  "  whether  the 
<;  Dog  worry  the  Hog,  or  the  Hog  the 
*  Dog."  [0)  Their  proceedings  towards  pub- 
lic Minifters  at  their  Court,  were  governed 
for  a  long  time  by  this  fpirit ;  a  writer  of  the 
Jaft  century  afTerting,  what  is  proved  in  a 
great  variety  of  cafes,  that  the  reafon  why 
AmbafTadors  from  Chrijlians  were  allowed  ta 
refide  among  them  was,  in  order  to  have  in 
their  pofTefnon  Hojiages  for  the  performance 
pf  Treaties,  and  on  whom  they  might  re-, 
venge  their  infraction,  (p)  They  were  the 
more  inclined  to  confider  them  in  this  light, 
according  to  the  laft  mentioned  author,  from 
the  idea  which  they  entertained  that  Ambaf* 
fadors  were  always  pofTefled  of  fome  fecret 
inftrudtions,  which  it  behoved  them  to  know- 
before  they  would  tranfact  bufmefs  with  them ; 

{0)  fycault.  (p)  Wicqucf.  De  1'Ambaff.  1.  486. 

but 
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but  which  they  never  could  arrive  at,  as  long 
as  they  gave  into  the  general  maxims  of 
Europe  concerning  their  inviolability,  [q) 
They  feem  therefore  for  a  long  time  to  have 
confidered  Chrifiian  Ambaffadors,  as  liable  to 
every  the  moft  capricious  exertion  of  their 
power,  and  their  treatment  of  thefe  privi- 
leged Minifters,  (r)  forms  a  grofs  and  cruel 
exception  to  the  laws  concerning  them,  which 
as  we  mall  have  occafion  to  obferve,  were  re- 
ceived and  a£ted  upon  by  all  Europe.  That 
it  arofe  chiefly  from  the  fpirit  which  animated 
the  two  Religions  againft  one  another,  may 
alfo  be  fairly  fuppofed,  becaufe  the  Alcoran 
enjoins  the  good  treatment  of  the  E/ch\  or 
public  Minifters  ;  and  in  their  intercourfe 
with   the  powers    of    their   own   C/afsy    the 

[q)  Mem.  touch,  les  AmbalT.  117.  This  idea  of  the 
Turks  was  founded  upon  fome  intelligence  which  they 
once  received  of  the  Secret  lnjiruclions  of  Badovere,  Am- 
bailador  from  Venice,  1536.  The  Republic  had  fent  him 
to  treat  of  peace,  the  price  of  which,  in  his  public  infrac- 
tions, was  to  be  money.  He  was  however fecretly  inftru£ted 
to  offer  three  cities  in  the  Morea  in  cafe  money  was  re- 
fused. The  Porte,  having  information  of  this,  infifted 
upon  feeing  the  Secret  Iml  ructions,  and  forced  Badovere 
to  make  peace  according  to  them.  Id.  lb. 

(r)  Vide  Wicquef.  De  l'Amb,  I.  395,.  Mem.  touch. 
lefs  AmbalT.  115,  116,  120. 

Turks^ 
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Turks  proceeded  differently  with  refpeft  to 
thofe  characters,  (j-) 

Within  this  period,  among  the  States  of 
Europe,  began  that  remarkable  and  charac- 
teristic cuftom,  of  entertaining  Ordinary  or 
Refident  Embaffies  at  one  another's  Courts : 
an  inftitution  peculiar  to  themfelves,  and  par- 
ticularly evincive  of  thofe  many  diftinclions 
which'  there  are  between  their  Law  of  Na- 
tions, and  that  of  other  fets  of  people. 

The  right  of  fending  Embaflies  on  extra- 
ordinary occafions,  is  as  old  as  Society  it- 
felf.  There  are  fcarce  any  cuftoms  which 
begin  fooner  to  appear,  nor  is  there  a  tribe 
of  favages  fo  low  in  the  fcale'of  Humanity,  as 
not  to  feel  the  neceffity  of  adopting  them.  It 
may  therefore  almoft  be  faid  to  amount  to  a 
natural  right ;  (t)  certainly,  at  leaft,  the  in- 
tercourfe  of  mankind  would  be  for  ever  re- 
tarded, if  the  attempts  of  nations  to  commu- 
nicate with  one  another,  were  attended  even 
with  the  apprehenfion  of  infecurity.  Hence 
the  univerfal  opinion  concerning  the  facred*- 

(0  Wicquef.  ut  fup.  (t)  See  Vattel,  2.  5.  65. 
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nefs  and  inviolability  of  thd  character  of  aft 
Ambajjador^  within  the  territories  of  thole  to 
whom  he  is  addrefled.  Hence  alfo,  the  im- 
poffibility  of  refilling  fairly  to  hear,  at  leaft, 
any  thing  by  way  of  propofal,  which  one  State 
may  have  to  communicate  to  another.  All 
this,  however,  does  not  amount  to  that  right 
or  cuftom,  now  fo  univerfal  in  Europe,  of 
entertaining  public  Minifters  for  a  regular 
continuance  of  time  at  the  Court,  and  in  the 
Cabinets,  as  it  were,  of  each  other  ;  a  circum- 
ftance  remarkable  in  itfelf,  and  unknown  to 
almoft  all  other  nations. 

It  is  to  the  great  and  peculiar  intimacy  of* 
the  European  States,  arifing  from  a  vaft 
variety  of  caufes,  a  great  part  of  which  we 
have  been  endeavouring  to  detail,  that  this 
particular  cuftom  muft  be  chiefly  attributed* 
The  nations  of  antiquity  knew  nothing  of  it ; 
It  is  equally  unknown  to  the  uncivilized,  and 
to  moll  other  nations,  out  of  Europe,  in 
modern  times.  The  ties  of  one  common 
Religion  ;  the  aflemblage  of  Princes  in  one 
grand  Council,  to  protect  a  common  intereft ; 
the  cuftom  by  which  property  and  dominiorv 
could  pais  from    one  people  to  another  by 

marriage ; 
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marriage ;  the  common  laws  of  a  great  feudal 
fyflem  ;  the  general  cultivation  of  Com- 
merce, for  the  moft  part  the  growth  of  "Trea- 
ties ;  the  numberlefs  factitious  rights,  created 
by  poiitive  Convention  ;  and  above  all  per- 
haps, the  wonderful  and  jealous  attention 
which  has  for  a  long  time  been  paid  among 
Us,  to  that  part  of  our  policy  (generally  con- 
fidered  as  legitimate)  which  is  known  by  the 
term  of  the  Balance  of  Power ;  all  thefe,  as 
we  have  feen,  confpired  to  render  the  con- 
nections of  the  'European  States  peculiarly 
clofe  and  binding. 

Few,  or  none  of  thefe  reafons  could  apply 
to  the  antients ;  and  the  ignorant,  or  deliberate 
policy  of  moft  of  the   moderns  (other  than 
European)    make    it   equally  inapplicable  to 
them.     From  the  flight  view  which  we  took 
of  the  Law   of  Nations  of   other    claffes  of 
people,    it   was   found  that   there  was   little 
friendly   communication   among  them;    cer- 
tainly,   little   opportunity   of    cultivating  or 
extending  among  individuals^  thofe  numerous 
liens  which   muft    naturally    be    continually 
arifmg  from   the  circumftances    above  men- 
tioned.   The  two  of  xhofe  circumftances  moft 
4  likely 
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likely    to   have  exifted    elfewhefe,    namely* 
Commerce,  and  the  Syftem  of  the  Balance  of 
Power,  were  but  little  known  to  the  politics 
of  the  Romans,  or  their  neighbours.     Thofe 
Giants  of  their  time,  defpifed  both  the  one 
and  the  other ;    and,    what    is    remarkable, 
their  opponents,  whether  in  Afia,  Africa,  or 
Greece,    do   not  appear  to   have  paid    that 
attention  to  them  which  they  deferved.     The 
progrefs  of  any  one  power  was  not  forefeen 
fo  long  before  hand,  as  to  render  it  neceffary 
for  them  to  fettle  that  combination  of  alliances 
and  interefts,  which  fo  peculiarly  diftinguifhed 
the  nations   of  Europe^  and  which  render  it 
fcarcely  poffible  for  one  to  move,    without 
fooner  or  later  involving  all  the  reft.     With 
refpect   to   Commerce  ;    though   much    cul- 
tivated for  the  fake  of  enjoying  the  produce 
of  the  arts,  it  was   but   feldom  confidered  as 
a  national  fund,    or  the   vehicle   of  power. 
The  Romans  notorioufly  held  it  in  contempt ; 
during  the   Commonwealth    they    were  not 
known  to  make  one  law  in  its  favour  ;  (u)  and 
they  a&ually  inhibited,    afterwards,    a  com- 
munication with  foreign  merchants,  left  they 

(u)  Taylor's  Civ.  Law,  496, 

ftould 
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ftcfulcl  difclofe  the  fecrets  of  the  interiour.  (w) 
A  policy,  in  which  they  have  been  long  and 
ftridtly  imitated  by  the  Chinefe.  (x) 

Among  fuch  a  people,  there  could  be  little 
neceffity  for  a  ftanding  regular  communi- 
cation j  their  intercourfe  was  temporary,  and 
their  embaflies  confined  to  extraordinary  occa- 
fions.  In  Europe,  on  the  contrary,  not 
only /over  eigns,  but  even  individuals ,  have  long 
had  fo  much,  and  fuch  intimate  connediion, 
that  a  conftant  communication  of  neceffity 
prevails.  Almoft  all  the  crowned  heads  are 
allied  in  blood,  and  the  politics  of  various 
Courts  are  (o  interwoven  together,  that  it  has 
become  neceffary  to  have  agents  perpetually 
on  the  fpot.(j/)  Commerce,  in  particular,  has 
been  fo  eagerly  cultivated,  that  the  fubjedts  of 
one  country  are  fpread  over  the  face  of  ano- 

(«/)  Codex,  L.  4.  Tit.  63.  L.  4. 

(x)  It  is  to  be  hoped,  however,  that  even  our  own 
age  may  remove  the  foundation  of  this  remark,  and  that 
Pekin  may  foon  fee  a  fefident  Englijh  Ambaffador. 

[y)  Mere  curioiity  to'  know  what  is  going  forward, 
without  any  perfonal  bufinefs  to  tranfacl:,  is  faid  to  be  a 
reafon  which  inclines  the  Venitians  to  receive  thefe  Em- 
baflies.   Amelot.  de  la  Houfs,  1,  13-1, 

Vol.  It  I  i  ther 
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ther,  and  every  community  receives  withii* 
its  pale  the  citizens  of  all  other  communities* 
with  friendfhip  and  refpedL  As  thefe,  how- 
ever, would  be  in  a  fituation  peculiarly  un- 
protected if  left  to  themfelves,,  and  occafions 
might  perpetually  arife  in  which  it  would  be 
neceffary  to  appeal  to  the  weight  and  dignity 
of  their  own  ftates  ;  there  was  a  farther  rea- 
fon  for  efiablifhing  regular  and  Handing  em-- 
baffles,  as  the  channels  of  intelligence,  and 
the  repsefentatives  of  power.  Hence  the  rife 
of  AmbafFadors  in  ordmary. 

It  muft  be  obvious,  however,  to  the  hifto- 
xical  reader,  that  the  growth  of  thefe  reafons 
was  flow.  Many  of  them  have  been  traced  in 
the  preceding  chapters ;  the  balance  of  power 
was  fcarcely  thought  of,  till  the  contefts  for 
Italy  arofe  between  France  and  Spain  in  the 
fifteenth  century ;  and  the  improvements  in 
navigation  and  difcoveries  in  the  Eaji  and 
Wejij  gave  its  peculiar  fpring  to  commerce 
about  the  fame  period.  The  cuftom,  therefore^ 
we  fpeak  of,  could  hardly  have  been  known 
ibefore,  and  it  is  mentioned  accordingly  by 
Wicqucforty   as  commencing  not  above  two 

hundred 
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"hundred  years  before  the   feventeenth   cen-» 
tmy.(z) 

Ambafladors  iri  Ordinary  have  been  attri- 
buted by  fome  to  Ferdinand  the  Ca- 
tholic, whofe  policy  led  him  to  entertain 
them  at  various  courts,  as  a  kind  of  honoura- 
ble fpies :  {a)  by  others,  with  no  fmall  proba- 
bility, to  an  imitation  of  the  Pope,  who  had 
long  been  in  the  habit  of  fending  Nuncios 
to  refide  at  various  courts  in  the  fervice  of  re- 
ligion, {b)  But,  whatever  was  their  origin, 
the  Jurifts  feem  to  agree  that  they  are  not 
of  natural  right ;  (c)  and,  however  univer- 
fal  they  may  fince  have  grown,  doubts, 
about  the  period  before  us,  were  apparently 
entertained  of  their  utility.  Henry  IV. 
of  France,  while  King  of  Navarre,  enter- 
tained none  at  other  Courts ;  and  Henry  VIL 
**  that  wife  and  politique  King,"  fays  Lord 

(z)  Wiequefl  De  l'Amb.  I.  8,  367,  380. 
{a  Fred.  Marflaar.    De  Leg.  2.  1 1. 

(b)  Barbeyrac.  Praef.  ad  Bynk.  De  For.  Leg. 

(c)  Grot.  D.  J*B.  etP.  2.  18.  3.  2.  Optimo  autem  jure 
rejici  poflunt,  que  nunc  in  ufu  funt  Legationes  ajpdua 
quibufquam  non  fit  opus  docet  mosantiquus,  cui  illse  igno- 
ratae. — See  alfo  Wicquef.  1.  8.  367.  380.    VatteL  2.  5.  66, 

I  i  2  Coke, 
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Coke,  "would  not  in  all  his  time  fuffer  Liegef^ 
"  Ambaffadours  of  any  foreign  King,  or  Prince 
"within  his  realm,  nor  he  with  them;  but 
a  upon  occafion  ufed  Ambafladotirs,"  (d)  So 
late  as  1660,  a  Member  of  the  Polifh  Diet 
afferted,  that  the  Ambaffador  of  France  had 
no  caufe  of  refidence  there,  and  that  as  he  did 
not  return  home,  according  to  the  cujlom  of  Am- 
bafjadorsy  he  ought  to  be  confidered  as  &fpy* 
Two  years  afterwards,  the  Deputies  propofed 
very  warmly  to  fend  home  all  Ambaffadors 
whatfoever,  and  to  make  a  law  regulating  the 
time  of  their  ftay;(?)  and  even  the  Dutch, 
who,  one  would  imagine,  had  greater  reafon 
than  the  Polifh  nobles  for  encouraging  an  in- 
tercourfe  with  foreigners,  debated  in  1651, 
how  far  this  fort  of  embaffy  was  of  any  ad- 
vantage to  them,  {f)  The  greater  part  of 
nations,  however,  have  now  admitted  their 
neceffity ;  and  though  at  the  commencement 
of  the  period  before  us,  men  had  affixed  no 
precife  ideas   to   what  was  confidered  as   a 

(d)  4th  Inftit.  155.    They  were  called  Lieger,    from 
Legger,  or  Ledger,  (Dutch)  To  remain  in  a  place. 

(e)  Wicquef.  1.  8. 

(/)  Bynkerfh.  De.  For.  Leg.  C.  r. 

novelty, 
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fiovelty,  and  even  now  the  admiffion  of 
*hefe  embaffies  cannot  be  demanded  as  a  matter 
of  law  ;  yet  the  cuftom  is  fo  general,  and  they 
are  confidered  as  fo  much  of  courfe,  that  the 
friendfhip  of  States  can  hardly  be  maintained 
without  them.  Not  to  fend  them  therefore 
has  been  fometimes  regarded  as  an  affront,  (g) 

The  power,  however,  of  remaining  for  fo 
long  a  time  together  at  one  Court,  gave  occa- 
fion  to  innumerable  opportunities  of  acting  to 
its  prejudice.  An  Ambaflador  was  thus  ena- 
bled to  become  acquainted  with  the  characters 
of  the  men  in  power,  and  of  the  nation  at 
at  large  ;  he  could  obferve  their  refources,  their 
objects,  there  factions;  he  had  time  to  intro- 
duce himfelf  into  all  their  defigns  ;  to  tamper 
with  their  honefty,  and  thereby,  if  his  matter's 
intereft  required  it,  to  make  the  very  govern- 
ment itfelf.  Many  foreign  Ambaffadors  have 
been  known  to  do  fo,  more  particularly  at  this 

(g)  Hodie  tamen  ita  ufurpantur,  ut  fine  illis,  amicitia 
vix  ftabilis  inter  populos  diverfos  coli  videatur,  etfi  nee 
minus  ufum  habeant  exploratorum.  Hub.  De  Ju.  Civ. 
L.  3.  c.  12.  See  alfo  Mem.  touch,  les  AmbarT.  25.  where 
Charles  I.  of  England  exprefles  his  refentment  againft  the 
JJutch  for  not  fending  a  refident  Embauy  to  his  Court, 

I  i  3  period 
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period  of  the  augmented  bufinefs  and  interefts 
of  Europe  ;  means  were  naturally  fought  for 
to  refift  them;  and  about  the  middle  .of  the 
fixteenth  century,  a  great  and  folemn  quef- 
tion  was  debated  concerning  the  inviolability 
of  Ambafladors  in  general,  the  account  of 
which  will  form  the  next  obje£t  of  pur  fpecu- 
lations. 

In  the  year  1 567 \Lejlie  Bifhop  of  Ro/s,  came 
to  the  Court  of  England,  in  behalf  of  his  mif- 
refs  the  unfortunate  Queen  of  Scots  ;  who,  al-r 
though  fhe  was  detained  prifoner  by  the  Eng- 
lifh,  was  allowed  to  fend  him,  to  plead  before 
the  Commiffioners  appointed  to  examine  into 
her  caufe.  Nothing  was  determined  by  the 
commiffion  ;  [h)  but  Lejlie  continued  at  Court, 
and  exercifed  the  office  of  Ambaffador  of 
Mary  for  the  fpace  of  one  year,  when,  be- 
ing concerned  in  raifing  a  rebellion  againft  the 
Englifh  Government,  he  was  commited  to  the 
cuftody  of  the  Bifhop  of  London,  From  this 
he  was  foon  liberated,  and  returning  to  his 
funftion  of  Ambaffador,  continued  to  preferve 
it  near  two  years  longer,     At  that  time,  being 

(£)  Camden  113. 

detected 
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detected  in  the  attempt  to  raife  a  ferious  con- 
fpiracy  in  favour  of  Mary  againft  Eliza- 
beth, he  was  once  more  committed  ;  and 
the  following  queftions  concerning  him,  as  ap- 
pears from  Lord  Burleigh's  State  Papers,  were 
propounded  to  David  Lewis,  Valentine  Dale, 
William  Drury,  William  Aubrey,  and  Henry 
Jones,  learned  civil  lawyers* 

I.  "  Whither  an  Embaffador  procuring  an 
"  infurrection  or  rebellion  in  the  Prince's 
il  cowntrey,  toward e  whome  he  is  EmbaC- 
u  fador,  is  to  enjoy e  the  priviledge  of  an 
*  Embaffador?"  ' 

II.  "  Whither  he  may  not,  Jure  Gentium 
<l  et  Civili  Romanorum,  be  ponifhed  as  an 
"  enemy,  traitor,  or  confpirator,  ageinft 
"  that  Prince,  notwithftandinge  he  be  an  Em- 
baffador?" 


To  thefe  two  queftions  they  anfwered : 
Touchinge  thefe  two  queftions,  we  are  of 
opynnyon,  that  an  Embaffador  procuringe 
an  infurredtion,  or  rebellion,  in  the  Prince's 
cowntreytowards  whome  he  is  Embaffador, 
ought  not,  Jure  Gentium,  et  Civili  Ro- 
manorum, to  enjoye  the  privileges,  other- 
I  i  4  wife 
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"  wife  dew  to  an  Embaffador ;  but  that  he 
"  maye,  notwithftandinge,  be  ponifhed  for 
"  the  fame." 

III.  "  Whither,  if  the  Prince  be  depofed  by 
"  the  comen  Audthoritie  of  the  Pvealme, 
"  and  an  other  elected  and  invefted  of  that 
c<  Crowne ;  the  Sollicitor,  or  Doer  of  his 
"  caufes,  and  for  his  ayde,  (although  the 
*c  other  Prynce  do  fuffer  fuch  one  to  be  in  his 
"  Realme)  is  to  be  accompted  an  Embaffador, 
"  or  to  enjoy  the  privilege  of  an  Embaf- 
"  fador?" 

To  this  they  anfwered  "  We  doe  thinke, 
<c  that  the  Sollicitor  of  a  Prince  lawfully  de- 
tc  pofed,  and  an  other  beinge  invefted  in  his 
r  place,  cannot  have  the  privilege  of  an  Em- 
"  baffador,  for  that  none  but  Prynces,  and 
"  fuch  other  as  have  Soverayntye,  may  have 
"  EmbafTadors,," 

IV.  "Whither  a  Prynce,  comynge  into  an 
u  other  Realme,  and  remayning  there  under 
"  cuftodye  and  garde,  ought,  or  may  have 
g,  there  his  Sollicitor  of  his  caufes,  &  yf  he 

Jf  have. 
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^  have,  whither  he  is  to  be  cownted  an  Em- 
ft  baffadorr 

To  this  they  anfwered,  "  We  doe  thinke 

cc  that    a    Prynce    comynge     into    an    other 

iC  Prynce's   Realm,    and  beinge  there  under 

"  garde,  and  cuftodye,  and  rcmayninge  ftill  a 

*c  Prynce,    may  have  a  Solicitor  there ;    but 

"  whither  he  be  to  be  accompted  an  Embaf- 

"  fador,  that  dependeth  on  the  nature  of  his 

w  comyffion." 

V.  "  Whither  if  fuch  a  Solicitor  be  fo  ap- 
cc  pointed  by  a  Prynce  fo  flyenge,  or  comynge 
"  into  an  other  Prynce's  Realm;  if  the  Prynce 
"  in  whofe  Realm,  the  Prynce  fo  in  Garde? 
"  and  his  Solicitor  is,  fhall  denownce,  or  caufe 
*-6  to  be  denownced,  to  fuch  a  Solicitor,  or  to 
<c  fuch  a  Prynce  under  cuftodie,  that  his  faid 
"  Sollicitor  fhall  hereafter  be  •  taken  for  no 
"  EmbafTador ;  whither  then  fuch  Sollicitor  or 
"  Agent  can  juftly  clayme  the  priyiledge  of 
"  EmbafTador?5' 

To  this  they  anfwered,  "  We  doe  thincke 
f  that  the  Prynce  to  whom  any  perfon  is  fent 
f6  in  meffage  of  EpibafTador^  may  for  caufes 

"  forbxdd 


u 


cc 
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fP  forbidd  him  to  enter  into  his  lands,  or, 
when  he  hath  receyved  him,  comaunde 
him  to  departe ;  yet  fo  long  as  he  doth  re- 
mayne  in  the  Realme,  and  not  excede  the 
bounds  of  an  Embaffador  ^  he  may  clay  me  his 
privilege  as  Embaffador,  or  Sollicitor, 
according  to  the  qualitie  of  his  comiffion." 

VI.  "  Whither,  if  an  Embaffador  be  con- 
federacy, or  be  ayder,  or  comforter  of  any 
traytor,  knowinge  his  treafon  towarde  that 
Prynce,  towarde  whome,  and  in  whofe 
Realme  he  pretendeth  to  be  EmbaflTador  ;  ys 
not  punifhable  by  the  Prynce  in  whofe 
*'  Realme  and  ageinft  whom  fuch  treafon 
<c  is  committed,  or  confederacy  for  treafoa 
»  confpired  ?" 

And  to  this  they  anfwered,  u  We  doe  thincke 
"  that  an  Embaffador  aydinge  and  comfortingc 
"  any  traytor  in  his  treafon  towarde  the 
"  Prynce  with  whom  he  pretendet  h  to  be 
"  Embaffador  in  his  Realme,  knowinge  the 
"  fame  treafon  is  punifhable  by  the  fame 
"  Prynce  ageinft  whome  fuche  treafon  is  co- 
*  mytted."   (AJb) 

(hh)  See  Burleigh's  State  Papers,  by  Murden.  18. 

Thefc 
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Thefe  anfwers  of  the  Civilians  were  fup- 
pofed  to  be  fo  decifive  in  favour  of  the  inten- 
tions of  the  Court,  that  the  Bifhop  was  fent 
for  from  his  confinement  in  the  Ifle  of  Ely, 
and  after  being  fharply  rebuked,  was  told  he 
fhould  no  longer  be  confidered  as  an  Ambaf- 
fador,  but  feverely  punifhed  as  one  who  well 
deferved  it.  He,  however,  anfwered  with 
much  firmnefs  and  apparent  knowledge  of  the 
law  of  nations,  that  he  was  the  Ambaffador  of 
an  abfolute  Queen,  and  of  one  who  was  un- 
juftly  depofed,  and  had,  according  to  his 
duty,  carefully  endeavoured  to  effectuate  the 
delivery  of  his  Princefs,  and  the  fafety  of  both 
kingdoms.  That  he  came  into  England^  with 
the  full  authority  of  an  Ambaffador,  upon 
public  warrandife^  or  fafe  conduct,  which  he 
had  produced  ;  and  that  the  facred  privileges  of 
Ambaffadors  were  by  no  means  to  be  violated,, 
Burleigh  in  return,  obferved  that  no  privilege 
or  public  warrandife  could  protect  Ambaffadors 
that  offend  againft  the  public  Majefty  of  a. 
Prince,  but  they  are  liable  to  penal  actions  for 
the  fame  ;  otherwife  lewed  Ambaffadors  might 
attempt  the  life  of  princes  without  any  pu^ 
nifhment.  The  Bifhop  perfifted  in  his  poll-? 
tions,    and  maintained  that  the  privileges  of 

Ambaffadpns 
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AmbaiTadors  had  never  been  violated  via  juris 
Jed  via,  faffii,  not  by  regular  form  of  trial,  but 
Jby  violence.  (/)  This  boldnefs,  or  the  true 
view  which  he  feems  to  have  taken  of  this 
nice  fubjecl:,  appears  fo  far  to  have  weighed 
with  the  Minifters  of  Elizabeth,  that  they 
did  not  dare  to  put  him  to  death,  with  the 
Duke  of  Norfolk  and  other  confpirators,  but 
after  detaining  him  for  fome  time  in  prifon, 
banifhed  him  the  country  in  1573. 

r 

This  curious  cafe  was  ever  afterwards  the 
ground  work  of  much  difquifition  in  the  law 
of  nations.  The  opinions  of  the  five  Civilians 
above  recited,  did  not  long  continue  to  be 
orthodox  ;  and  however  fome  fages  of  the 
law  of  England  may  have  formerly  determined 
for  that  particular  country,  the  beft  profeflbrs 
of  the  Law  of  Nations  haye  held,  that  what- 
ever crime  an  AmbaiTador  may  commit,  whe- 
ther againft  the  pofitive  municipal  law  of  the 
land  where  they  refide,  or  againft  the  general 
law  of  nature,  though  it  may  be  right  to  treat 
them  as  an  enemy,  that  is,,  as  if  they  were  in 
open  holiility,  yet  neither  ought  more  vio- 

(1)   Camden  169. 

Jence 
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lence  to  be  fhewn  than  the  neceffity  of  felf* 
defence  exactly  requires,  nor  can  they  ever 
be  made  fubjecl:  to  any  fort  of  judicial  procefc 
whatever. 

As  this  may  appear  extraordinary  to  the 
bulk  of  thofe  who  have  not  taken  a  view  of 
the  opinions  on  the  matter,  and  to  many  who 
have  even  turned  their  minds  to  thefe  points  ; 
it  will  be  neceffary,  perhaps,  to  take  it  up  as 
high  as  we  are  able,  and  to  go  through  the 
whole  fubjecl:  of  inviolability  in  general.  We 
may  then  examine  the  authorities  on  this  par- 
ticular queftion,  by  which  it  will  appear  how 
far  this  opinion  is  made  to  extend,  the  doubts 
"that  were  formerly  entertained  upon  it,  the 
cafes  that  have  actually  happened,  and  the 
amount  of  what  has  actually  been  determined 
by  thofe  cafes, 

With  refpect  to  the  general  point  of  invio- 
lability, it  may  be  neceffary  to  premife  that  it- 
admits  of  two  divifions,  I.  as  it  merely  con^ 
cerns  the  fuperiour  protection  and  privileges 
which  Ambafladors  have  been  allowed  to 
enjoy.  II.  as  it  carries  along  with  it,  an 
exemption  from  the  civil  and  criminal  juris- 
diction 
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diclion  of  the  country  where  they  refide,  al! 
which  we  have  feen,  was  pofitively  afferted  by 
the  Bifiop  of  Rofi* 

As  to  the  firft  point,  there  has  been  at  all 
times  thrown  about  the  perfon  of  an  Ambaffa- 
dor,  a  certain  facrednefs  which  feems  to  have 
been  generally  allowed  by  every  nation  ca- 
pable of  fending  or  receiving  one  ;  and  it  is 
to  be  deduced  as  a  natural  confequence  o£ 
that  neceffity  which  induces  men  to  receive 
embaffies  at  all.  For  it  is  one  of  the  firft  laws  of 
mankind  that  they  fhould  feek  an  intercourfe 
with  one  another ;  their  love  of  fociety  and 
their  mutual  wants  demand  and  infift  upon 
it.  But  if  they  have  a  right  to  the  end, 
they  have  alfo  a  right  to  the  means,  and 
every  neceffary  immunity  to  thofe  perfons 
who  are  chofen  as  the  inftruments  of  commu- 
nication, muft  be  a  natural  confequence  of 
the  confent  to  encourage  that  communica- 
tion. But  this  immunity  will,  for  the  moft 
part,  amount  to  protection  far  greater  than 
that  enjoyed  by  the  common  fubjects  of  the 
ftate.  An  Ambaflador  neither  knows,  nor 
fubmits  to  the  laws  of  the  country  to  which 
he  is  fent ;  he  goes  not  on  his  own  account, 
5  on 
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on  private  bufmefs,  or  private  pleafure ;  but 
as  the  reprefentative  of  another  5  as  the  pre-' 
fentation  of  the  dignity,  privileges,  power, 
and  rights  which  others  would  enjoy ,  had  they 
continued  within  their  own  precin&s.  And 
thus,  by  confent,  and  a  fenfe  of  mutual  ad- 
vantage, he  is  allowed  to  reprefent  and  per- 
fonify,  if  I  may  fo  call  it,  all  thefe  high  pri- 
vileges in  the  very  bofom  of  another  com- 
munity, for  the  fake  of  tranfa&ing  better  the 
whole  bufmefs  of  the  world.  But  this,  as  is 
obvious,  could  never  be,  if  fuch  a  reprefen- 
tative  were  to  be  conftdered,  as  no  other  than 
a  common  fubjecT:  of  the  land  to  which  he  is 
fent;  as  one,  merely  enjoying  the  protection 
©f  fuch  laws  as  prevail,  which  in  many  cafes 
may  be  no  protection  at  alh  Hence,  the  pe- 
culiar facrednefs  which  the  laws  of  the  world 
have  thrown  about  the  perfons  of  AmbafTa- 
dors ;  and  the  indigencies  above  all  other 
men,  within  the  fame  community,  which,, 
from  the  moft  antienf  times,  they  have  been 
fuffered  to  enjoy. 

Of  this  we  have  examples  in  the  oldeft 
fiiftories,  and  in  almoft  all  codes  of  law  ;  and 
among  the  reft,  an  eminent  one  in  the  Jewifh 

ftory, 
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ftory,  where  David's  meflengers  to  Hanari 
Xing  of  the  Ammonites ',  being  treated  with 
contempt  and  infulted  by  that  prince,  whom 
they  were  fent  to  confole  on  the  lofs  of 
his  father,  it  was  the  caufe  of  dreadful  war 
between  the  nations,  in  which  kven  and 
forty  thoufand  of  the  Ammonites  were  de- 
ftroyed.  [k)  So  alfo  the  great  rage  exprefled 
by  Xerxes  againft  Athens,  which  ended  in  tjie 
entire  deftruction  of  that  city  in  the  Perfian 
invafion,  was  faid  to  be  owing  to  their  vio- 
lence towards  his  AmbafTadors  though  com- 
ing with  an  hoftile  meflage.  The  fack  of 
"Rome  by  Brenmis ;  of  Corinth  by  the  Romans^ 
and  of  Philomela  by  Frederick  Barba-* 
ross a  in  the  thirteenth  century,  was  the 
confequence  of  the  fame  fort  of  conduct. 
Hence,  alfo,  thofe  various, marked  pafTages  in 
the  Digejl,  and  the  works  of  different  Roman 
lawyers,  which  all  tend,  in  the  moft  explicit 
terms,  to  enforce  this  neceffary  doctrine. 
The  Arabians,  the  Chinefe,  the  Indians,  and 
the  Mexicans,  are  all  found  to  unite  in  it,  (I J 
nor  is  there  fcarce  a  point  in  morality  more 
generally  received ;  the  exceptions  to  it  being 

(k)  i  Chronicles,  chap.  19.     (/)  Sec  Vattel,  2.  284. 

few 
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few  in  number,  and  chiefly  to  be  found  among 
the  Turks,  upon  the  reafon  for  which  we  have 
already  obferved. 

The    cafes    are    indeed    innumerable,    in 
tvhich  the  fecurity  of  public  Minifters  is  pe- 
culiarly provided  for  above  other  men,  and 
the   rule  feems  to   be,    that  every  privilege 
fhould  be  beftowed  upon  them,  the  want  of 
which   would    interfere    with    the  purpofes   of 
the  Embaffy.    (m)       Thus,    it  feems  univer- 
verfally  agreed,  that  a  public  Minifter  and  his 
Suite,  mail  always  be  exempt  from  every  fort 
of  law  procefs  in  the  nature  of  a  civil  action, 
from  the  juft  fear  that  their  being  liable  to 
be  fo  called  upon,  might  perpetually  engage 
their  attention  from  matters  of  higher  import 
to   their   nation.     Nor   is  this  the  injuftice, 
which  at  firft  it  may  be  imagined,  to  the  fub- 
je&s  of  the  country  where  they  refide  ;  fince, 
as  their  privileges  in  this  refpect  are  known,  it 
is  at  their  own  peril  that  any  one  puts  a  con- 
fidence in  them,  (n) 

So  univerfal  is  this  exemption  among  the 
European  States,  th  at  where  a  particular  con- 

(m)  Bynkerfh.  De  For.  Leg.  c.  6. 

(«)  Vide  Grot.  D.  J.  B.  et  P.  2.  18.  9,  10. 

Vol.  II.  K.k  ftitution 
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ftitution  does  not  allow  the  Prince  a  difcre- 
tionary  power  in  thefe  matters,  the  laws  have 
generally  taken  it  into  their  confederation, 
and  brought  the  country  to  a  level  with  the 
univerfal  Law  of  Nations  upon  the  point. 
Thus,  it  being  found  in  England  in  the  be- 
ginning of  this  century,  that  there  was  no 
legal  punifhment  for  thofe  who  violated  the 
privileges  of  an  Ambaflador ;  the  7th  of  Ann. 
c.  12.  was  paffed,  by  which  the  matter  was 
put  out  of  doubt ;  and  whoever  now  dares 
to  fue  out  any  procefs  againft  any  public  Mi- 
nifter,  or  his  domeftics,  are  deprived  of  their 
trial  by  jury,  and  if  convicted  of  the  fame 
by  the  oath  of  one  or  more  witnefles,  be- 
fore the  Lord  Chancellor,  and  the  two  Chief 
Juftices,  or  any  two  of  them,  "  they  are  to 
"  be  deemed  violators  of  the  Law  of  Nations, 
"  and  difturbers  of  the  public  repofe,  and  to* 
<c  fuffer  fuch  pains  and  penalties  and  corporal 
punifhment,  as  the  faid  Lord  Chancellor 
and  Chief  Juftices  or  any  two  of  them  fhall 
judge  fit  to  be  impofed  and  inflicted."  Thus 
thefe  magiftrates,  according  to  Blackftone, 
have  an  unlimited  power  to  proportion  the 
punifhment  with  the  crime.  (0) 
(0)  Commentaries,  4.  71. 

The 
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.  The  occafion  of  the  Statute  was  the  well 
known  arreft  of  the  Ruffian  Ambaflador  on 
the  2 1  ft  July  1708)  who  being  upon  the  eve 
of  his  departure,  and  indebted  to  Thomas 
Morton,  a  laceman,  and  various  other  tradef- 
men,  they  refolved  to  arreft  him  according 
to  the  ordinary  forms  of  law.  This  was  done 
with  fome  circumftances  of  aggravation,  for 
the  Ambaflador,  thinking  himfelf  attacked  by 
Ruffians,  defended  himfelf,  but  was  over- 
powered, and  ill  ufed  by  the  Bailiffs,  who 
carried  him  to  a  fpunging-houfe,  where  he 
was  detained  till  the  Earl  of  Feverfham  bailed 
him.  He  immediately  complained  to  the 
Queen  of  this  violation  of  the  Law  of  Nations  &vA 
the  Count  de  Gallas  and  the  Baron  Spanheim^ 
Ambafladors  of  Sweden^  and  PruJJia,  together 
with  feveral  other  foreign  Minifters,  joined  m 
the  complaint.  The  Queen  was  indignant  at 
the  affront,  and  Morton,  the  attorney,  and  all 
who  were  concerned  in  the  arreft,  to  the 
number  of  feventeen,  were  committed  to 
cuftody,  and  ordered  to  be  profecuted  with 
the  utmoft  feverity  of  the  law.  Moft  of  them 
were  brought  to  trial,  on  an  information  of 
the  Attorney  General,  and  were  found  guilty 
of  the  fa5ls%  though  the  queftion,  how  far 
K  k  2  thofe 
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thofc  facls  were  criminal,  was  referved  to  be 
argued  before  the  Judges  \  which  queftion 
was  never  determined*  (p)  Mr.  Boyle,  the 
Secretary  of  State,  writing  to  the  Ambaflador^ 
fpeaks  of  the  attempt  as  "  defperate  and  dif- 
"  Rial,"  and  the  Privy  Council  were  feveral 
times  fummoned  to  confider  of  his  fatif- 
fadlion.  (q)  As  far  as  punifhment,  however,. 
was  concerned,  none  could  be  obtained,  and 
the  affronted  Minifter  was  forced  to  be  con-' 
tent  with  his  liberty,  the  reimburfement  of 
his  expences,  and  the  ena&ion  of  a  law,  by 
which  the  above-mentioned-  prbvifions  were 
made  in  future,  (r)  The  preamble,  however, 
having  merely  obferved,  that  the  Mufcovite 
Ambaffador  had  been  taken  out  of  his  coach 
by  violence,  in  contempt  of  the  protection 
granted  by  her  Majefty,  without  taking  notice 
of  the  breach  of  the  Law  of  Nations  ^ "  which  is- 

■  (p)  Black.  Comment.  I.  255. 

(q)  Tindal.  Contin.  of  Rap.  4.  103.  foL 

(r)  Mr.  Addifon,  writing  on  this  fubjecl:  to  Lord  Man- 
chester at  Venice,  obferves,  "  Your  Lordfhip  knows  that' 
£  the  privileges  of  AmbafTadors  are  under  very  little  re- 
<c  gulation  in  England,  and  I  believe  that  a  bill  will  be 
11  promoted  in  the  next  parliament  for  fetting  them  upon  a 
"  certain  foot,  &c.  &c."     Cole's  State  Pap.  546. 

fuperior 


THE  SEVENTEENTH  CENTURY.       501 

jfuperior  and  antecedent  to  all  municipal  laws ;'* 
the  foreign  Minifters  in  London  met  again 
together,  and  procured  the  addition  of  thefe 
words,  "  Contrary  to  the  Law  of  Nations 
a  and  in  prejudice  of  the  rights  and  privi- 
f  leges  which  Ambafladors,  and  other  public 
N  Minifters,  authorifed  and  received  as  fuch, 
r  have  at  all  times  been  thereby  pofleffed  of, 
<c  and  which  ought  to  be  kept  facred  and  in* 
*(  violable."  (s)  With  this  Ad  of  Parlia- 
ment elegantly  engrofled,  and  an  apology  for 
not  being  able  to  punifh  the  perfons  of  thofe 
who  had  affronted  his  Minifter,  the  Czar, 
who  at  firft  infifted  upon  their  deaths,  was  at 
length  induced  to  be  content ;  and  thus  ended 
this  delicate  affair.  We  may  obferve  upon  it, 
however,  that  although  it  was  thought  ne- 
ceflary  to  quafti  the  proceedings  againft  the 
Mufcovite  by  this  exprefs  a<3:$  yet  nothing 
was  abfolutely  decided  upon  the  old  law  of 
the  land,  as  it  might  be  fuppofed  to  relate  to 
the  validity  of  a  procefs  againft  an  AmbafTa- 
dor,  All  that  was  fettled  with  certainty,  was 
the  impoflibility  to  punifh  thofe  perfons  who 
made  thearreft,  and  the  nullity  of  fuch  arrets 
in  future.  No  precedent  had  been  known  by 
which  fuch  detentions  had  been  authorifed,  or 

(s)  Tindal,  4.  118. 

K  k  3  even 
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even  attempted  ;  and  a  queftion  therefore  may 
not  unfairly  be  raifed,  how   far  the   law  of 
England,  even   before   this    time,    ever  per- 
mitted what  it  calls  in  the  Statute,  "  a  Viola- 
"  tion    of  the    Law   of   Nations."    Comynsl 
though  he  mentions  not  the  punifhment  of 
their  infraction,  yet  feems  to    hold  that  all 
procefs   againft  Ambaffadors  was  void,  even 
before  the  7th  Ann  ;  fince  in  laying  down  the 
law  of  Ambaffadors,  he  quotes  the  opinion  of 
Grothis,  concerning  their  immunity,  before  he 
comes  to  mention  the  ftatute.    (/)  And  it  is 
therefore   not    improbable,    that    he   thought 
that  opinion  was  a  part  of  the  common  law 
of   England,  although   much  elucidated   and 
ftrengthened  by  the    ftatute.     Blackjione  af-i 
ferts  in  terms,  that  the  common  law  of  En- 
gland recognizes  the  rights  of  Ambaffadors  in 
their  full  extent,  by  immediately  flopping  all 
legal  procefs,  fued  out  through  the  ignorance 
or  rafhnefs  of  individuals,  which  may  intrench 
upon  the  immunities  of  a  foreign  Minifter,  or 
any  of  his  train  ;  "  the  more  effectually  to  en- 
"  force  which,"  he  continues, "  when  violated 
*c  through  wantonnefs  or  infolence,  it  is  de* 
*'  clared  by  the  ftatute  7th  Ann,  &c.  &c." 
(t)  Comyns  Dig.  Art,  Amb,  B, 

HencQ 
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Hence  it  fhould  appear,  that  in  his  opinion, 
the  ftatute  did  not  create  any  new  law,  except 
as  far  as  the  punifhment  of  the  perfons  violat- 
ing the  Law  of  Nations  was  concerned  ;  and 
that  the  reft  was  merely  declaratory  of  what 
the  common  law  had  always  been,  (u)  Which- 
ever way  this  may  be,  in  other  times,  proba- 
bly, the  violators  of  the  law  would  have  been 
feverely  punifhed,  even  without  fuch  a  ftatute, 
as  may  be  collected  from  the  following  cafe. 
In  the  year  1627,  one  Philip  Weifeman^  a 
German,  who  was  a  kind  of  Purveyor  to 
foreigners  in  England,  having  bargained  to 
defray  the  Ambaffador  of  Denmark's  expences 
at  a  certain  rate  from  Paris  to  London,  made 
fome  unreafonable  demand  upon  him  on  his 
arrival  at  the  latter  place,  and  that,  fays  Finet% 
"  with  much  touch  to  his  honour."  The 
Ambaffador  complained  to  the  Lord  Cham- 
berlain, who  acquainting  the  King,  order  was 
made  for  the  Lord  Prefident  of  the  Council, 
the  Lord  Chamberlain,  and  the  Vice  Cham- 
berlain to  "  hear  and  detennine"  the  bufinefs. 
The  caufe  was  examined,  and  the  following 
record  and  fentence  was  the  confequence. 

(#)  Comment.  4.  70, 

K  k  4  "  Henry, 
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"  Henry,  Earle  of  Manchejler,  Prefident  of 


u 


Ci 


<(. 


the  Privy  Councill  of  his  Majefty  of  Great 
"  Britain  ;  Philip,  Earl  of  Montgomery,  Great 
u  Chamberlaine,  and  of  the  Councill  of  State 
to  his  faid  Majefty,  being  Commiffioners 
and  Deputies  for  his  faid  Majefty  to  hear$ 
the  proteftation  which  the  Lord  Rofenbrancky 
<c  AmbafTador  Extraordinary  to  his  Majefty  of 
"  Denmark,  fhall  make  aganftP 'hillip  Weifeman, 
"  for  certaine  injuries  and  calumnies  which  he 
"  mould  fpeak  and  wrrite  againft  his  perfon,  in 
prejudice  of  the  honour  of  the  King  his 
mafter,  and  of  his  own  particular  reputa- 
tion; having  by  exprefs  commandment  from 
his  Majeftie  adjourned,  and  examined  th^ 
"  forefaid  Phillip  Weifeman,  and  having  un- 
"  derftood  at  the  fame  time,  by  confrontation, 
"  fome  of  the  domeftiques  of  the  faid  Lord 
"  AmbafTador,  and  others ;  as  alfo  examined 
"  his  letter  to  the  faid  Lord  AmbafTador  :  we 
"  fmdethat  the  faid  Phillip,  without  any  reafon 
"  or  caufe,  having  received  more  monies  than 
iC  were  agreed  upon,  according  to  his  own  con^ 
*f  feTTion,  hath  malicioufly  and  impudently 
"  blazed  abroad,  fuch  words  and  writings^ 
"  without  having  regard  to  the  honour  of  the 
44  perfon  whom  he  prefentsy  or  to  his  own  par- 
4.  V  ticular. 
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H  ticular  quality :  Therefore  we  have  inor- 
"  dered  that  he  be  put  in  fafe  cuftody,  until! 
fC  he  give  fatisfaction  to  the  forefaid  Ambaf- 
"  fader,  if  he  thinks  it  not  Jit  to  bring  him  be* 
"fore  the  King  his  majler,  to  be  punifned  ac- 
u  cording  to  his  demerit.  In  faith  whereof  we 
"  figne  this  prefent  inftrument  this  14th  of 
"April  1627.  Manchejler—r  Montgomery — • 
*  Carleton" 

"  The  fellow,"  continues  Finet,  "  perfifting 
ftuborne  and  moft  averfe  from  fubmifiion,  was 
after  four  or  five  days  reftraint  in  the  houfe  of 
a  meflfenger,  delivered  by  a  warrant  from  the 
Lord  Prefident,  and  the  Lord  Chamberlaine, 
from  the  Meffenger's  hands  to  the  Ambafla- 
dor's ;  who,  caufeing  him  to  be  imprifoned  in 
the  counter,  by  virtue  of  the  faid  warrant, 
which  gave  him  power  to  difpofe  of  him ,  he  was 
upon  the  point  of  being  fent  to  Hamburg  ;  but 
his  ftomach  leflening,  and  his  fubmifiion  made 
with  acknowledgment  of  his  guilt,  both  by 
word,  and  writing,  he  was  at  laft  fet  at 
liberty."  (x)  And  here  we  fhall  clofe  what 
we  have  to  fay  concerning  the  exemption  of 

(x)  Finet,  Puntillos  of  For.  Amb.  in  Eng.  204.. 

Ambaffadors 
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Ambaffadors  from  the  civil  jurifdi&ion  of  the 
country  where  they  refide. 

Concerning  their  exemption  from  the  cri- 
minal jurifdi&ion,  in  cafe  they  violate  either 
the  pofitive  laws  of  the  land,  or  the  general 
law  of  nature,  much  more  is  to  be  obferved  ; 
nor  is  there  perhaps  a  fubjecT:  of  greater 
nicety,  within  the  whole  fcope  of  the  law 
before  us. 

Certainly  it  may  at  firft  ftartle  us,  to  think 
that  a  human  creature,  a  foreigner,  a  bad  man, 
or  a  fool,  fhall  have  it  in  his  power  to  come 
into  our  country,  and  be  guilty  of  riot  and 
diforder,  raife  rebellion,  or  commit  murder, 
and  fhall  afterward  fet  the  arm  of  the  law  at 
defiance,  merely  becaufe  he  is  cloathed  with  a 
reprefentative  capacity.  It  can  never,  it  fhould 
fcem,  be  intended,  by  the  cuftom  of  nations, 
that  inviolability  fhould  extend  fo  far ;  for  in 
that  cafe  it  would  indeed  be  in  the  power  of 
lewd  AmbalTadors,  according  to  Lord  Bur- 
leigh's expreffion,  [y)  to  attempt  the  life  of 
Princes,  and  to  plead  privilege  from  punifh- 
ment.     But  neither  the  one  nor  the  other  is 

(y)  Ub,  Sup. 

the 
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the  intention  of  the    Law  of  Nations,  as  we 
fhall  prefently  fee. 

The  whole  reafoning  upon  this  fubjccl:  may 
receive  much  light  from  the  general  doctrine 
of  inviolability,  which  may  be  reduced  fhortly 
to  this ;_  that  although  one  of  the  firft  prin- 
ciples concerning  civil  fociety  is,  that  every 
creature,  within  the  pale  of  a  community, 
fhould,  for  the  fake  of  the  common  good, 
be  amenable  to  its  laws  ;  vet  that  for  the 
fake  of  the  fame  common  good,  cafes 
may  and  muft  arife,  which  may  form  an 
exception  to  the  general  rule,  and  it  may 
therefore  fometimes  be  permitted,  that  either 
one  man,  or  an  order  of  men,  may  be  deemed 
abfolutely  exempt  from  all  jurisdiction  what- 
foever,  either  for  ever,  or  durante  officio^  ac- 
cording to  the  different  forms  of  the  confti- 
tution. 

This  is  eminently  proved  by  the  nature  of 
the  place  of  a  Sovereign  ;  the  inviolability  of 
which  is  a  part  of  its  very  being.  By  the 
place  of  a  Sovereign,  I  mean  not  any  par- 
ticular form  of  power,  or  any  particular  di- 
vifion  of  it.  I  mean  not  a  King,  an  Oligar- 
chy, or  a  Democratic  Council,  or  a  mixture 
t  of 
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of  all  three.  I  mean,  fimply,  that  power  la 
a  State,  which,  according  to  the  fhape  of  its* 
conftitution,  is,  while  it  lafts,  Supreme, 
It  is  evident  that  fuch  a  power  muft  be  in- 
violable, or  there  would  be  a  contradiction 
of  terms  ;  and  not  only  this,  but  a  poffibility, 
every  moment,  of  deftroying,  not  merely  the 
Government,  but  the  Conftitution  ;  for  no 
Conftitution  can  contain  a  provifion  for  its 
own  deftru&ion. 

To  be  a  little  more  particular  on  this  fub- 
je£t,  let  us  fuppofe  the  cafe  of  a  Public  Func- 
tionary,  invefted  with  the  fupreme  executive 
power  of  a  State,  without  appeal.  It  is  clear 
vhat  he  muft  be  inviolable,  whatever  breaches 
of  the  law  he  may  commit ;  for  if  he  is  not 
fo,  he  is  liable  to  be  tried  fomewhere,  and 
that  power  which  tries  him  muft  itfelf  be 
fupreme  above  him  ;  but  he  himfelf  was  fup- 
pofed  to  be  fupreme,  and  the  two  are  totally 
incompatible.  It  is  very  true  that  there  are 
Functionaries  who  may  be,  and  have  been, 
made,  amenable  to  particular  tribunals  in  the 
State  ;  but  fuch  Functionaries  are  evidently 
not  Sovereigns  in  the  pure  fenfe  of  the  word  *T 
and  any  objections  therefore,  founded  upon 

this 
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this,  can  have  no  force.  It  is  alfo  very  true, 
that  the  Conftitution  may  be  fuch  as  to  veft 
the  Sovereign  power  in  the  fame  hands,  only 
for  a  certain  time  ;  in  which  cafe  the  Func- 
tionary may  be  tried  for  mifconduft,  after  he 
has  laid  down  his  office ;  and  this  is  the  only 
remedy  which  a  people  can  legitimately  and 
formally  have  againft  a  tyrannical  ruler.  But 
neither  can  this  apply  to  thofe  Sovereigns 
that  are  hereditary  ;  nor  does  it  at  all  impugn 
the  idea  of  inviolability  durante  officio:  For 
could  either  the  hereditary,  or  the  temporary 
Sovereign,  be  deprived  of  his  power,  durante 
officio^  and  then  made  anfwerable  ;  the  whole 
abfurdity  and  incompatibility  of  the  two  ideas 
would  revive  ;  the  Sovereignty,  it  is  evident* 
would  no  longer  exift;  that  power  which 
could  have  the  right  to  deprive  the  Func- 
tionary of  his  ftation,  (let  his  crimes  be  what 
they  would)  being  plainly  albove  him. 

This  do&rine  will  pervade  every  part  of 
the  fubjeft,  and  every  cafe  that  can  poflibly 
be  fuppofed  ;  nor  is  there  any  refinement,  nor 
any  invention  which  can  get  rid  of  it.  It  is 
a  radical  defeat,  if  you  will,  incident  to  every 
fcheme  of  Government,    but  it  is  a  defeat 

which 
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which  it  furpaffes  the  limits  of  human  uru 
derftanding  to  cure. 

Under  our  own  Conftitution  we  have 
fecured  ourfelves  from  any  legal  pretence  in 
the  Sovereign,  to  rife  above  the  laws ;  not 
only  by  the  implied  doctrine  of  a  compact 
between  the  King  and  the  People,  but  by  an 
actual  compact,  entered  into  and  confirmed 
by  a  pofitive  oath,  to  execute  the  laws.  Now 
let  us  fuppofe,  what  is  not  the  cafe,  that  it 
was  allowable  for  the  State  to  remove  him 
from  the  throne,  in  cafe  he  broke  his  oath  ; 
ftill  it  would  be  impoffible  to  erect  any  Judge 
of  the  cafe  wherein  he  had  done  fo,  without 
annihilating  the  idea  of  his  independent  Sove- 
reignty. For  the  Judge,  fo  conftituted,  would 
be  more  fovereign  than  the  Sovereign,  which 
is  abfurd ;  or  if,  for  the  fake  of  getting  rid 
cf  the  contradiction  of  terms,  we  fay  that  he 
would  be  more  fovereign  than  the  Func- 
tionary ;  he  would  himfelf  be  the  Sovereign 
of  the  land  ;  he  would  control  the  controller ; 
he  would  be  the  fole  judge  of  the  cafe  when 
the  King  had  broken  his  oath,  and  he  could 
abufe  that  power  at  pleafure,  fince  no  check 
over  him  could  be  fuppofed,  without  be- 
ginning 
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ginning  again  the  fame  chain  of  difficulty, 
and  ending  again  exactly  where  we  had 
begun. 

The  French^  in  their  conftitution  of  179 1, 
in  which  there  is  fo  much  to  praife  and  to  con- 
demn, endeavoured  to  fix  a  cafe  of  this  kind, 
in  which  the  attempts  of  an  hereditary  Sove- 
reign might  be  legally  punifhed  by  dethrone- 
ment. They  enacted,  "  That  if  the  King 
"  mould  put  himfelf  at  the  head  of  an  army, 
"  againft  the  nation,  or  would  not  oppofe  by 
"  a  formal  adt,  any  enterprife  of  the  kind, 
"  which  was  made  in  his  name  ;  or  if,  being 
"  out  of  the  kingdom,  he  did  not  return 
"  within  a  time  appointed  by  the  legiflative 
"  body,  which  fhould  not  be  lefs  than  two 
"  months ;  in  thefe  three  cafes,  that  he  fhould 
"  be  deemed  to  have  abdicated  the  king- 
"  dom."  (z)  They  did  not,  however,  attempt 
to  fay  exprefsly,  with  whom  it  lay,  to  de- 
clare, according  to  lawy  that  the  abdication 
was  made.  And  yet  fuch  legal  declaration 
would  be  abfolutely  neceffary,  to  give  legal 

(z)  Vide.  Art.  6  &  7.  S.  1.  Ch.  2.  T.  3.  of  the  Con- 
ftitution Francoife,  1791. 

authority 
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authority  to  any  proceedings  which  might  be 
founded  upon  it ;  and  even  if  we  fuppofe* 
■What  is  natural,  that  they  meant  the  legifla- 
tive  power  to  make  fuch  legal  declaration  ;  it 
is  evident  that  the  Legijlative  power,  was  thus 
the  Sovereign  of  the  Executive,  for  if  it  pro- 
nounced this  abdication  upon  ufalfe  pretence^ 
there  was  no  power  in  the  State  to  call  it  to 
account  for  it* 

But  are  we  really  then  to  fuppdfe,  that  the 
Sovereign  of  a  State  is  actually  fo  omnipotent^ 
as  to  be  incapable  of  being  refilled  ?  Is  he  to 
be  allowed  to  trample  upon  all  the  rights  of 
thofe  whom  he  governs  ;  to  fet  up  power  as 
right,  and  caprice  as  law?  Or,  if  there  are 
laws  which  he  cannot  alter,  is  he  to  be  per- 
mitted to  break  them  at  pleafure,  and  to  find 
fecurity  for  every  fort  of  crime  ? 

We  arifwer,  that  as  long  as  the  Conjlitutioti 
is  preferved,  we  are  left  without  remedy  ;  for 
no  legal  remedy  is  it  able  to  fupply.  If  there- 
fore, goaded  by  the  infults  and  injuries  of  a 
Monjler,  we  are  driven  beyond  our  patience  ; 
our  refource  is,  not  in  the  law,  but  a  violation 
of  it  i  not  in  the  conjlitutional  punifhment,  or 

riddance 
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riddance  of  the  Tyrant,  but  in  the  abfolute 
illegal  deftruction  of  the   Conftitution   itfelf ; 
for   fuch   is  every   fuccefsful    rebellion,    and 
every,  forcible  change  of  the  legitimate  Sove- 
reign.    And  hence,  in  cafe   of  failure  in  our 
refiftance,  even  to  a  Sovereign   who   endea- 
vours to  let  himfelf  above  the  laws,  the  con- 
fequences  muft  be  upon  our  own  heads  ;  for, 
no  one  can  fay,  not  merely  that  the  law  has. 
not,  but  that  it  ought  not  to  have  the  power 
to  punifh  us.  [a) 

The  Revolution  of  Great  Britain  in  the  laft 
century,     furniihes    inexhauftible    food     for 
fpeculation.     I  will  venture  one,  which  I  do 
not    remember  to  have  feen.      James   was 
equally    the    violator    of    his  compact  with 
England  and    with   Scotla?id ;    and    he    was 
driven  away,  by  the  fame  means,  from  both 
countries.     In  the  firft,    however,    the  Con- 
Jiitution  wras  preferved.      In  the  laft,   it  was 
abfolutely  broken.     In  England,    the  throne 
was  declared  vacant,    which  was  an  actual 
fact ;    (however  rebellious  the  means  which 

(a)  It  was  this  no  doubt  that  made  the  veteran  Sir  John 
Maynard  bid  the  Revolution  Parliament  beware?  fince  they 
debated  with  an  halter  about  their  necks. 

Vol  II,  L 1  pro- 
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procured  it,)  and  the  Parliament  did  nothing 
more  than  exercife  its  conftitut tonal  fun&ions 
of  filling  up  the  vacancy.  In  Scotland^  the 
Parliament  did,  what,  according  to  us,  it 
never  could  have  the  legal  power  of  doings 
when  it  declared  that  King  James  had  for* 
felted  his  crown.  A  youthful  imagination, 
infpired  with  a  warm  fpirit  of  liberty,  is  apt 
to  prefer  this  boldnefs  of  Scotland  I  A  more 
experienced  mind,  infpired  with  an  equal 
love  of  liberty,  but  tempered  by  an  attention 
to  the  nature  of  laws,  obferves  with  pleafure 
the  judgment  of  England  ! 

So  much  then  for  the  inviolability  of  Sove- 
reign Powers,  in  order  the  better  to  demon- 
ftrate  the  pojjibility  of  fuch  a  privilege  in ,  the 
abftrad:.  In-  the  future  courfe  of  our  fubjedt, 
we  fhall  have  occafion  to  obferve,  how  this 
account  of  the  nature  of  inviolability  in  ge- 
neral^  will  apply  itfelF  to  that  part  of  our 
enquiries  which  gave  rife  to  it.  For  having 
advanced  fo  far  as  to  difcover,  that  there 
actually  are  cafes  in  which  an  exemption 
from  trial  is  neceflfary,  and  even  unavoidable ; 
and  having  difcuffed  the  poffibility,  or  im- 
poflibility  of  legally  getting  rid  of  this  exemp- 
tion,. 
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tidn,  and,  moreover,  what  we  are  actually 
to  think  of  the  mode  by  which  we  may  re- 
move its  preiTure  ;  we  mall  have  the  lefs  dif- 
ficulty in  examining  the  nature  and  extent  of 
that  facrednefs  of  perfon,  which  has  been 
claimed  and  enjoyed  by  Ambafadors. 

This  exemption  from  trial  however,  in  a 
public  Mini  ft  er,  does  hot  go  fo  far  as  that 
which  we  have  jtift  been  difcufTing  in  the 
cafe  of  Sovereigns.  For  the  latter  is  abfolute, 
general,  and  entire  ;  the  former  is  confined 
folely  to  exemption  front  the  jurifdiElion  of  thofe 
tribunals  which  dijlribiite  jujlice  to  the  country 
where  he  re/ides.  It  is  never  pretended  by 
the  law  of  his  privileges,  that  an  Ambaffador 
fhall  not  be  tried  at  all ;  but  merely  that  he 
fliall  not  be  tried  by  thofe  who  receive  him. 
Accordingly,  it  is  held  that  he  mould  be 
ftripped  of  his  functions,  and  fent  back  to  his 
Mafter  with  a  reqUeft  for  his  punifhment ; 
and  if  his  Mafter  refufe,  he  makes  the  act 
his  own,  and  the  nations  are  then  in  a  ftate 
of  hoftility  together.  Thus,  if  an  Ambaffa- 
dor even  commit  murder^  or  ftir  up  rebellion 
at  the  Court  where  he  refides,  the  Court  mail 
not  take  farther  cognizance  thereof,  than  to 
L  1  2  prevent 
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prevent  greater  mifchief;  and,  fending  him 
from  the  country,  fhall  leave  it  to  his  own  to 
do  juftice. 

This  is  founded  on  two  reafons :  Firft,  be- 
caufe  the  neceflity  for  Embaffies,  demands 
the  abfolute  freedom  of  the  AmbafTador,  in 
every  cafe  that  can  arife.  Secondly,  becaufe 
the  AmbafTador  appears  not  in  his  own  per- 
fon,  but  reprefents  that  of  another,  and  is 
allowed  to  be,  held  to  do  fo  by  the  compact 
which  receives  him  as  AmbafTador.  (b) 

That  his  freedom  fhouJd  be  abfolute,  even 
in  the  cafe  of  the  mofl  atrocious  delinquency, 
will  appear  to  any  one  who  confiders  the 
nature  of  his  functions,  which  would  other- 
wife,  not  only  be  moft  dangerous  to  himfelf, 
but  perpetually  run  the  hazard  of  being  anni- 
hilated. An  AmbafTador  is,  for  the  mofl 
part,  conftituted  for  the  protection  of  the 
interefts  of  his  nation,  in  the  very  bofom  of 
another  nation,  whofe  interefts  may  be  oppo- 
fite.     He  is  the  mouth-piece  of  his  own  Go- 

(b)  Grot.  D.  J.  B.  et  P.  2,  18.  4,  5.  Huberus  De  J. 
Civil.  L.  3.  c.  12.  223  24. 

vernment 
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vernment,  and  the  poffeflbr  of  its  fecrets  ;  he 
is  alfo  the  reprefentative  of  his  Mafter,  to  all 
the  fubjects  of  his  own  nation  who  may  hap- 
pen to  be  in  the  country,  and  who  may  have 
extenfive  property  to  protect,  and  diftant 
interefts  to  fecure.  It  is  hardly  poffible  to 
conceive  a  fituation  of  greater  burthen  and 
magnitude,  or  requiring  greater  real  power, 
and  yet  fo  little  fupported,  or'rather  fo  en- 
tirely deftitute  of  defence,  if  he  was  not  fur- 
rounded  by  bulwarks  far  ftronger  than  thofe 
which  are  the  defence  of  common  perfons. 
If  he  trufted  only  to  his  own  innocence  for 
exemption  from  trouble,  he  would  truft  folely 
to  the  fenfe  of  juftice  of  thofe,  under  whofe 
abfolute  power  he  was  daily  living  ;  and  who, 
befides,  would  have  every  temptation  that 
can  be  urged  to  the  human  pafiions,  to  violate 
his  fecurity. — For  as  the  power  which  could 
punifh  him  if  guilty,  would  of  courfe-have 
the  right  to  accufe  him,  whether  guilty  or  not, 
cafes  might  be  perpetually  happening,  or 
might  be  continually  feigned,  in  which  he 
might  be  brought  to  trial,  although  he  were 
innocent.  And  thus,  the  bufinefs  of  the 
Embaffy  might  be  flopped,  the  perfon  of  the 
L  1  3  Miniftex 
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Minifter  humbled,  his  papers  feized  and  in* 
fpected,    and   his   whole    fecrets    difcovered, 
under  pretence  of  a  formal  procefs,  which  in 
the  end,  it  might  prove,  he  had  never  deferved. 
But  being  thus,  not  in  the  fituatipn  of  an  or- 
dinary perfon  who  trulls   to  his   little  confe- 
quence  for  an  efcape  from  the  jealoufy  of  the 
State,  he  has  a  natural  right,  it  fbould  feem,  to 
greater  protection.     In  all  fchemes  of  penal 
law,    the  eafe  with  which  a  crime  may  be 
committed,  and  the  greater  temptations  which 
are  held  out  for  fuch  commiffion,  are  deemed 
fair  reafons  for  a  greater  feverity  of  punifh- 
ment  to  prevent  it.     But  as  a  nation  cannot 
be  punifted   itfelf^    by  any  judicial  procefs, 
and  the  AmbafTador  is  therefore  deprived  of 
this  fupport  to  his  fecurity,    the  world  has 
done  wifely,  in  cutting   off  all  poflibility    of 
temptation  at  all,  by  exempting  him  from  all 
jurifdicTion  whatfoever  in  the   country  where 
he  refides,    even  at   the   hazard  of  allowing 
him  for  a  jhort  time  to  do  wrong.     Nor  is  it 
of  confequence  to  confider  whether  this  wrong 
be  againft  the  municipal   and  pofitive  laws  of 
the  State,  (as  the  crime  of  coining,)  or  againft 
the  general   law   of  nature  anc}  nations,  (as 
5  nuu> 
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murder),  (c)  I  fay  for  a  Jhort  time,  becaufe^ 
as  it  is  allowed  that  a  Minifter  who  has  really 
offended  the  laws,  may  be  fent  home  by 
force,  and  his  punifhment  even  demanded, 
it  is  not  probable  that  a  violent  man  who  had 
once  offended,  would  ever  be  allowed  to  re- 
peat the  offence.  And  thus  even  in  the  event 
of  a  crime,  this  is  one  of  thofe  cafes,  in  which 
.the  intereft  of  the  world  is  more  benefited  by 
its  exemption  from  punifhment,  than  it  is 
hurt  by  fuffering  the  law  to  be  broken  with 
impunity.  It  is  fuffering  an  evil,  but  it  is 
fuffering  it  for  the  fake  of  a  greater  good,  {d) 

That  this  is  the  Law  of  Nations  as  founded 
upon  reafon,  is  the  opinion  of  Grotius,  who 
feems  to  have  been  the  firft  who  ftarted 
It    with    precifion ;    of   Wicquefort  ;   (e)    of 

Zonch  $ 

(c)  Unde  fequi.tur ;  quod  non  medo  in  mere  civilibus, 
ut  aliqui  volunt,  fed  ne  quidem  in  his  quae  funt  juris 
nature  ct  Gentium.  deli&is,  pasnqe  Tint  fubjecti,  Huber. 
De  J.  Civ.  3,  12.  19, 

(d)  Adde  quod  fecuritas  Legatorum,  utilitati  quae  ex 
poena  eft  preponderat.  Grot.  D,  J.  B.  et  P.  2.  i8»  4,  5. 

(e)  De  l'Ambaflad.  pafHm,  Wicquefort  compofed  his 
work  exprefsly  to  prove  the  point,    fmarting   under   the; 

L  I  A.  puniuV 
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Zoucb\{f)  o£Huber\(g)  of  Bynkerfioek  ;  [h) 
and  of  Vattel\  (/)  names  which  ftand  higheft 
among  the  Jurifts  of  the  world.  It  was,  how- 
ever, warmly  contefted  in  Europe^  and  for  a 
long  time  divided  the  Civilians,  who,  as  we 
fhall  have  occafion  to  point  out  in  another 
Chapter,  had  not  yet  fallen  upon  the  true 
method  of  coming  at  the  Law  of  Nations* 
In  truth  they  had  not  yet  fhaken  off  the 
trammels  of  the  Roman  law,  and  numberlefs 
difficulties  were  therefore  ftarted  from  the 
Digejl,  concerning  the  word  Legatus,  the 
only  one  known  in  Latin  for  Ambaffador. 
For  they  did  not  recoiled:  immediately,  that 
it  admitted  of  two  interpretations,  namely, 
an  AmbafTador  from  one  independent  State 
to  another ;  and  a  Deputy  from  a  dependant 
province  to  the  Court  of  Rome ;  and  hence 
the  fource  of  much  of  the  conteft  concerning 
this  opinion.      By   degrees,    however,    this 

pimilhment,  which  being  Minifter  of  Lunenburg  at  the 
'  Hague,\  he  had  received  from  the  States,  in  whofe  fervice 
he  alfo  was,  and  whofe  fecrets  he  had  betrayed. 

(/)   Solutio  Quasft.  De  Leg,  del.  Jud,  comp. 

(g  )  De  Jur.  Civ.  3.  12. 

{k)  De  Foro  Legatorum.  c.  17,  i83  19. 

(/)  L.  2.  S.  94,  5,6, 

errc? 
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error  was  difcovered,  the  practice  of  nations 
was  appealed  to,  and  the  Jurifts  gradually 
came  to  adopt  it  as  found,  (k) 

Concerning  this  practice,  as  it  is  to  be 
found  in  the  cafes  upon  the  records  of  Europe, 
we  now  proceed  to  enquire.  Thefe,  as  it 
may  be  imagined  upon  almoft  any  point 
where  fo  much  is  left  to  difcretion,  and  where 
a  common  court  of  judicature  is  wholly  un- 
known, will  naturally  vary,  or  at  leaft  be  capable 
of  different  interpretations.  More  particularly, 
as  we  have  feen  what  were  the  opinions  of  the 
Englifh  Civilians  in  the  middle  of  the  fixteenth 
century,  it  may  be  fuppofed  that  the  earlier 
cafes  will  militate  againft  the  doclrine  jufi 
recited.  It  happens  however,  not  only  that 
the  proceedings  upon  the  point,  have  been 
uniform  fince  the  time  of  Grotius^  but  I  have 
not  been  able  to  find  any  cafe  full  enough 
in  its  circumftances,  to  be  of  fufficient  autho- 
rity, in  which  an  offending  Ambaffador  has 
been  regularly  tried  by  the  laws  of  the  land, 
Bynkerjhoeky    who  made    this    enquiry  with 

(k)  De  Legatis  fummarum  Poteftatum  varife  noftro  tem- 
pore difcepta-tum  et  obfervatum.  Pfaevaluit  tandem  fententia 
,  GHpSU'    Hub-  Bwkft.  aP»  Bynk.  De  For.  Le# 

great 
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great  induftry  at  the  beginning  of  this  cerw 
tury,  could  only  difcover  four  inftances  in 
which  Ambaffadors  had  ever  been  brought 
to  punijhmcnt  at  all ;  and  of  thefe  four,  three 
were  attended  with  additional  circumftances, 
which  took  them  out  of  the  cafe.  The 
fourth  Hands  alone,  nor  from  his  manner 
of  relating  it,  can  we  arrive  at  any  of  the 
fads  ;  he  obferving  fimply,  "  In  Lufitania 
"  Legatus  quod  adulterium  comififfet,  ultimo 
*c  fupplicio  affe&us."  (/)  We  are  therefore 
left  in  the  dark,  whether  his  death  was  the 
confequence  of  open  violence^  or  fair  trial. 
Many  Ambaffadors  indeed  have  been  threat- 
ened, many  chaftifed,x  many  banifhedj  many 
have  fuffered  violence  ;  but  every  thing  they 
have  fuffered  has  been  more  by  way  of  pre-* 
mention  and  felf  defence,  than  regular  punish- 
ment ;  and  none,  that  I  have  found,  have  been. 
brought  to  open  trial. 

In  the  year  1584,  not  long  after  the  opi- 
nions delivered  in  the  Bifhop  of  Rofs's  cafe, 
Mendcza,  the  Spanifh  i\mbafuidor  in  England, 
having  cQnfpired  to  introduce  foreign  troops, 

(/)  De  Jfor.  Leg.  c.  17, 

and 
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and  dethrone  the  Queen,  (m)  it  was  a  matter 
of  difficulty  how  he  fhould  be  punifhed.  Had 
the  Council  thought  the  opinions  of  Lewis 
Da/ey  and  the  other  Civilians  good  law,  they 
probably  would  have  a&ed  upon  them ;  for 
here  was  a  cafe,  precifely  fimilar  to  that  on 
which  they  had  been  confulted.  They  how-* 
ever  took  the  opinions  of  the  celebrated  Al- 
bericus  GentiliSy  then  in  England,  and  of  Hot- 
toman  in  France,  who  both  afferted  that  an 
Anibaffador,  though  a  confpiratory  could  not 
be  put  to  death,  but  mould  be  referred  to  his 
principal  for  punifhment ;  or,  (according  to 
Hottoman)  fent  away  by  force  out  of  the 
country.  (;z)  In  confequeiice  of  this  Mendoza 
was  fimply  ordered  to  de/part  the  realm,  and 
a  CommhTioner  fent  to  Spain  to  prefer,  a 
complaint  againft  him.  [0) 

Three  years  afterwards  there  was  a  con* 
fpiracy  not  only  to  dethrone  the  Queen,  but 
to  put  her  to  death.  The  circumftances  are 
thefe.  L'Aubefpine,  the  French  Ambaffador, 
being  wholly  devoted  to  the  Queen  of  Scotsy 

{»?)  Camden,  296.         («)  Zouch.  Sojut.  Quseft.  130, 
(0)  Camd,  ub.  fup. 

endea- 
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endeavoured  to  procure  the  affaffination  of 
Elizabeth.  For  this  purpofe  he  tampered 
both  by  himfelf,  and  Secretary,  with  William 
Stafford,  a  man  about  the  Court.  Stafford 
refufed  to  be  concerned  in  it  himfelf,  but 
recommended  Moody,  a  noted  ruffian,  then 
in  Newgate,  to  be  the  inftrument.  With  this 
man  conferences  were  held  by  trappy  and 
Cordalion,  both  of  them  Secretaries  to  L'Au- 
befpine.  It  was  propofed  to  take  off  the 
Queen  by  poifon,  or  to  blow  her  up  by  firing 
twenty  pounds  weight  of  gunpowder  under  her 
bed.  Neither  method  was  approved  by  Trappy, 
"  who  wifhed  for  fuch  another  refolute  fellow 
as  had  affaffinated  the  Prince  of  Orange."  In 
this  ftate  of  the  affair,  Stafford  revealed  the 
plot.  Trappy  was  arretted,  and  both  he  and 
Stafford  confeffed  the  whole  before  the  Coun- 
cil. The  Ambaffador  was  fent  for,  but  faid 
"  he  would  not  hear  any  accufation  to  the 
"  prejudice  of  the  privileges  of  Ambaffadors." 
When  Stafford  was  brought  in,  however,  he 
affented  to  his  knowledge  of  the  matter,  but 
faid  it  was  firft  propounded  by  him.  Stafford, 
on  the  contrary,  protefted  on  his  falvation 
that  the  iirft  he  knew  of  it  was  from  the 
Ambaffador.  Lord  Burleigh  then  reproached 
I  him. 


THE  SEVENTEENTH  CENTURY.      525 

him  with  the  defign  ;  yet  never  thought  of 
trying  him.  All  that  we  can  find  is,  that  he 
bad  him  beware  how  he  committed  Treafon- 
any  more ;  that  the  Queen  would  not  by 
punifhing  a  bad  Ambaffador,  prejudice  the 
good  ;  and  that  he  was  not  acquitted  from  the 
guilt  of  the  offence,  though  he  efcaped  the 
punifhment.  (p)  In  1601,  the  Comte  de 
Rochpot,  being  Ambaffador  from  France  to 
Spain,  his  fervants  had  a  quarrel  with  fome 
Spaniards  at  Valladolid,  in  which  two  of  the 
latter  were  (lain,  of  whom  alfo  one  was  a 
prieft.  The  Magiftrates  feized  the  criminals 
with  a  view  to  try  them,  but  upon  Rochpofs 
complaint,  and  retiring  from  Spain,  they 
were  delivered  into  the  hands  of  the  Pope,  at 
Rome,  and  finally  releafed.  ( q) — Henry  IV. 
of  France,  having  given  a  pfomife  of  mar- 
riage to  Mademoifelle  D^Entragues,  and  after- 
wards marrying  Mary  de  Medecis;  the  Spanifh 
Ambaffador  De  Zuniga,  after  the  birth  of  the 
Dauphin,  plotted  with  the  father  of  the  lady, 
and  the  Comte  D'Auvergne,  to  carry  her  off 
to  Spain,  together  with  her  fon  by  Henry, 

(p)  Camden  ad  an.  1587. 

(q)  Winwood's  Memorials,  1.  342,   Mem.  de  Sully, 
2.  73.  Qrto. 

whom 
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whom  they  meant  to  confider  as  the  reaf 
Dauphin.  The  plot  was  difcovefed  :  D'En- 
tragues  and  D'Auvergne  were  tried  and  im- 
prifoned  ;  but  though  the  crime  of  the  Am- 
tjaffador  was  manifeftj  the  King  would  not 
fuffer  him  to  be  punifhed.  (r) — The  Spaniards 
had  before  this,  in  time  of  full  peace,  plotted 
with  Merargues^  Syndic  of  Provence,  for  the 
furprife  of  the  city  of  Marfeilles.  The  affair 
was  carried  on  by  Merargues  and  Brunceail^ 
Secretary  of  the  Spanifh  EmbafTy,  under 
whofe  garters  a  paper  containing  the  particulars 
of  the  treafon  was  difcovered.  Merargues 
was  tried  and  put  to  death,  but  the  Spanifh 
Ambaffador  demanded  Bruneau  as  his  Secre- 
tary, and  under  the  protection  of  the  Law 
of  Nations;  and  the  King,  Henry  IV.  hav* 
ing  confulted  the  mojl  able  Jurifts  at  Pans,  de- 
livered him  up  with  an  order  for  him  to 
depart  the  kingdom,  (s) — In  1603  the  Due  de 
Sully )  then  Marquis  de  Rofny\  being  AmbaP 
fador  at  London,  one  of  his  retinue  quarrelled 
at  a  brothel  with  fome  Engliih^  one  of  whom 
he  killed.  The  populace  role,  but  were 
quieted  by  the  Lord  Mayor,  who  demanded 
juftice.     Juftice  however  was  not  done  by 

(r)  Wicquef.  I.  392.  (s)   lb. 

the 
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the  Magiftrate,  but  by  Sully  himfelf ;  who 
aflembled  a  council  of  Frenchmen,  condemned 
the  man  to  death,  and  not  till  then,  delivered 
him  to  the  civil  power.  James  I.  pardoned 
him,  but  no  attempt  was  made  to  try  him  by 
the  Englifh  law,  and  Sully  delivered  him  up 
folely  for  execution,  [t) — In  1618,  Alphonfo 
de  la  Cueva9  Marquis  de  Bedmar,  Ambaffador 
of  Spain,  contrived  the  famous  confpiracy 
againft  Venice.  It  is  needlefs  to  go  into  the 
particulars  of  that  celebrated  plot.  Suffice  it 
to  fay,  that  the  town  was  to  be  fet  on  fire, 
the  citizens  and  nobles  murdered,  and  the 
Government  overturned.  The  .  facts  were 
proved  againft  Bedmar ;  arms  and  fireworks 
were  found  in  his  houfe,  and  letters  concern- 
ing their  application.  But  though  the  popu- 
lace endeavoured  to  deftroy  him,  the  fenate 
protected  him  from  violence,  and  contented 
themfelves  with  fending  him  to  Milan,  and 
requefting  the  King  of  Spain  to  recal  him.  (?/) 
♦.— In  the  reign  of  King  James  I.  of  England, 

(t)  Mem.  de  Sulk  2.  191,  19a.  Another,  and  a  very 
curious  queftion,  arofe  out  of  this  cafe  5  the  French  con- 
tending, that,  although  James  might  remit  the  execution  of 
the  man  in  England,  yetybeing  a  Frenchman,  and  judged  by 
his  own  tribunal,  he  could  not  grant  him  a  pardon. 

(u)  St,  RcaL  Conjur,  des  Efp.  Contr.  Ven. 

ths 
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the  Spanifh  AmbafTadors  Inoyofa  and  Colonnay 
endeavoured  to   breed   a   difturbance   in  the 
country,    by  informing   the   King  that     the 
Duke  of  Buckingham  meant  to  imprifon  him 
by  means  of  the  Parliament,  and  to  transfer 
the  regal  authority  to   the  Prince  of  Wales,, 
Both  the  Court  and  the  Parliament  deemed 
this  a  fcandalous  libel,  but  knew  not  how  to 
proceed  with   the   AmbafTadors. — Sir  Robert 
Cotton^    who  was    confulted,    wrote   a  tracT; 
called  "  A  Relation  of  the  Proceedings  againfl: 
"  AmbafTadors    who   had    mifcarried    them- 
u  felves,"  in  which  he  afferts  "  that  an  Ambaf- 
fador,  reprefenting  the  perfon  of  a  Sovereign 
Prince,  he  is  by  the  Law  of  Nations  exempt 
from  Regale  Tryale  ;  that  all   actions  of  one 
fo  qualified,  are  made  the  ac~i  of  his  Majlery 
until  he  difavow  them  ;  and  that  the  injuries 
of  one  abfolute  Prince  to  another,  is  Factum 
Hojiilitatisy  not  Treafon,  fo  much  doth  public 
conveniency  prevail  againfl  a  particular  mif- 
chief :"    He  then  ftatcs  various   examples  of 
AmbafTadors  who  have  had  violence  put  upon 
them  by  way  of  prevention  y  rather  than  punijh- 
merit,    none   of  them  amounting  even  to  a 
defign  to  try  them;  and  then  recommends 
that  fome  of  the  chief  Secretaries  fhould  wait 
upon  the  AmbafTador  of  Spain,  and  by  way 
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bf  advice,  defire  him  to  keep  his  houfe,  for 
Fear  of  the  people  ;  that  the  Prince  of  Wales 
and  Duke  of  Buckingham  fhould  complain  of 
the  calumny  in  Parliament ;  that  both  Houfes 
fhould,  in  confequence,  wait  upon  the  Am- 
bafladorj  to  requeft  to  know  the  authors  of 
it,  in  order  to  try  them  legally  in  Parliament  ; 
that  if  he  refufed,  he  mould  then  be  coniined 
to  his  houfe,  and  a  formal  complaint  fent 
againft  him  to  the  King  of  Spain,  requiring 
fuch  jujlice  to  be  done  upon  him,  as  by  the  leagues 
of  amity  and  the  Law  of  Nations  is  ufual :  If 
the  King  refufed,  it  would  then  be  "  Tran- 
*l  factio  Criminis  upon  himfelf,  and  an  abfo- 
u  lution  of  all  amity,  amounting  to  no  lefs> 
Cl  than  war  denounced."  (w)  This  was  the 
opinion  of  the  Englifh  Court,  complaint  was 
made  to  the  King  of  Spain,  and  the  Ambaf- 
fador  allowed  to  depart,  but  without  the  ufual 
prefents.  (x) — In  1657,  a  domeftic  of  Mon- 
fieur  de  Thou,  Ambaffador  of  France  at  the 
Hague,  endeavouring  to  commit  violence  upon 
a  woman  in  the  ftreets,  he  was  detected  by 
the  patrol  and  carried  to  the  guard  houfe,  in 
$rder  to  be  delivered  to  the  civil  tribunal.     He 

(iu)  Cotton's  Remains.  (x)  Wicquef.  1.  393. 

Yol,  II.  3VI  m  was 
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was,  however,  demanded  by  De  Thou,  cf 
the  Deputies  of  Holland,  as  a  privileged  perf on  ^ 
and  reftored  by  the  municipal  power  to  re- 
ceive juftice  from  the  hands  of  his  Mafter.  (y) 
— In  1 666,  a  hunting  party  being  made  by 
the  Court  at  Vienna,  a  gentleman  in  the  fuite 
of  the  Spanifh  Ambaflador,  endeavoured  to 
prefs  into  a  place  referved  for  the  nobility, 
and  was  flopped  by  the  Count  de  Keven- 
huller,  who  being  treated  with  impertinence, 
gave  him  feveral  ftrokes  with  a  cane.  The 
affront  produced  a  ferious  affray  fome  days 
afterwards,  the  AmbafTador's  train  in  revenge 
fetting  upon  the  Count  in  his  coach,  firing 
into  it  with  piftols,  and  piercing  it  with 
fwords,  by  which  the  coachman  was  wounded, 
and  the  Count  fcarce  able  to  fave  himfelf* 
The  guard  arriving,  the  Spaniards  retreated  to 
the  Hotel  de  Ville,  where  they  defended  them- 
felves  till  two  were  difabled,  and  then  yielded. 
The  AmbafTador  flew  to  fupport  his  domeftics, 
and  endeavoured  to  force  the  Hotel  de  Ville 
where  they  were  imprifoned,  but  failing,  went 
to  Court  to  demand  reparation,  which  he  did 
in  fuch  infulting  terms,  that  he  was  himfelf 

{y)  Aiteem.  L.  27.  ap.  Bynkerfh*  De  For  Leg.  c.  20. 
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|>ut  into  confinement.  In  the  end,  inftead 
of  the  puniihment  of  the  Spaniards,  who 
had  been  guilty  of  the  greateft  outrage,  a 
compromife  was  made.  The  Ambaflador 
made  excufes  for  his  own  paflion  towards  the 
Emperor,  for  which  he  and  his  domeftica 
were  releafed>  and  the  Count  de  Kevenhuller 
declared  upon  his  honour  that  he  did  not 
know  that  the  perfon  whom  he  originally  (truck 
had  belonged  to  the  Embafly.  (z) — In  1654* 
M.  De  Bafs,Minifter  from  France  to  Cromwell^ 
was  accufed  of  a  confpiracy  againft  his  life-, 
The  Council  endeavoured  to  make  him  un- 
dergo examination^  but  he  refufed,  faying, 
*'  that  although  he  would  communicate  with 
u  Cromwell  perfonally,  and  prove  to  hira 
"  that  he  was  not  privy  to  the  defign  ;  yet  h$ 
cc  would  not  fubmit  to  interrogatories  before  a 
a  Ju^ge }  for  being  a  public  Minijler,  he  would 
"  h  f°  doing  offend  againjl  the  dignity  of  his 
"  Ma/ler,  to  whom  alone  he  was  accountable  for 
u  his  atlions"  The  Council  retired  to  con- 
fult  what  was  to  be  done  with  him,  and  he 
periiiling  in  his  refufal  to  anfwer,  they  con- 
tented themfelves  with  ordering  him  to  depart 

(z)  Mem.  Touch,  les.  AmbiuT.  237. 

M  m  2  the 
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the  country  in  four  and  twenty  hours*  (a)-~ * 
In  the   reign    of  Charles   II.   the  Spanijh 
AmbafTador,     enraged    at    the     approaching 
match  with  Portugal^  endeavoured  to  raife  $ 
fedition  in  the  army,    and  the  people,    by 
fcattering  inflammatory  papers   among  them  j 
at  which  the  King  was  fo  incenfed,  that  he 
ordered  him  to  depart  the  realm,  and  told  him 
that  he  would  fend  a  complaint  to  his  Mafter, 
front  'whom  he  would  expert  that  jujiice  Jhould 
be  done  him.  (b) — Even  the  Turks  have  fome- 
times  acknowledged  the  doctrine  we  are  dif- 
cuffing, — In  1646,  the  Ambaflador  of  Eng- 
land at  Conflantinople^  was  fummoned  by  the 
merchants  before  the  Divan  to  anfwer  fome 
complaints.      The   AmbafTador    reprefenting 
his  privilege,  the  Grand  Vizir  faid,  "  he  was 
aware  that  it  was  a  thing  unheard  of  to  fum- 
mon  an  Ambafador  before  the  Divan ,  which 
would  deftroy  the  rights  of  AmbaJJadors^  and 
"  the  Law  of  Nations  "     It  is  true,  he  was 
afterwards  arretted  and  fent  home,  but  that 
being  folely  owing  to  the  revolution  in  Eng- 
land, and  the  arrival  of  a  new  Minifter,  has 
nothing  to  do  with  the  point,  (c) 

(a)  Thurloe's  State  Pap.  2.  351,437.  Wicquef.  I.  396, 
{b)  Lord  Clarendon's  Life,  90,       (c )  Wicquef.  1.  39$. 

And 


THJE   SEVENTEENTH  CENTURY.      533 

And  thus  we  have  quoted  a  variety  of 
examples  which  are  in  point  to  prove  the 
principles  we  have  adopted.  They  contain  at 
number  of  poftive,  and  fome  of  them  very 
ferious  breaches  of  the  law  of  the  country 
where  the  Ambaffadors  have  refided,  yet  fhew 
the  fulleft  exemption  from  the  power  of  the 
civil  tribunals.  Some  authors,  indeed,  have 
allowed  that  they  are  exempt  from  anfwering 
for  breaches  of  the  municipal  law,  which  they 
call  "  Malum  prohibitum  \  but  infill  that  no- 
thing can  prevent  them  from  being  refponfible 
for  crimes  againft  the  law  of  nations,  which 
are  mala  per  fe.  Thus,  fays  Lord  Coke, 
*'  If  a  foreign  Ambaflador,  being  prorex, 
<c  committed!  here,  any  crime,  which  is  contra 
*'  jus  gentium,  as  treafon,  felony,  adultery,  or 
*c  any  other  crime,  which  is  againft  the  Law 
a  of  Nations,  he  lofeth  the  privilege  and  dignity 
of  an  Ambafjddor,  as  unworthy  of  fo  high  a 
place  ;  and  may  be  punilhed  here,  as  any 
other  private  alien,  and  not  to  be  remanded 
"  to  his  Sovereigne  but  of  court  efie*  And  fo  of 
*'  contracts,  that  be  good,  jure  gentium ;  he 
"  mull  anfwer  here.  But  if  any  thing  be  ma-, 
u  lum  prohibitum,  by  an  ac~t  of  Parliament,  pri« 
^  yate  law,  or  cullom  of  this  Realm,  which 
M  m  3  <*  i* 
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"  is  not  malum  in  fe,  jure  gentium,  nor  co7itr\ 
<c  jus  gentium ;  an  AmbafTador  refiding  here 
"  ftiall  not  be  bound  by  any  of  them,"  (d\ 


This  opinion,  of  Coke,  is  quoted,  and  rea^ 
foned  upon  as  clear  law,  many  years  after-* 
wards,    when  more  accurate   do&rines   had 
been  broached,  by  Molloy,  treating  of  the  Law 
of  Nations ;  (e)  and  by  Comyns  treating  of  the 
Law  of  England,  who  gives  it  full  place  in  his 
digeft.  {/)     With   fubmiffion,    however,    to, 
my  Lord  Coke,  it  appears  to  me  that  he  has  not 
in  thefe.  fentiments  taken  a  very  clear  view  of 
the  fubje£tv     Treafon,    at   leaft,   which  is   a 
pojitive  crime  againft  the  Municipal  Conftitu-* 
tions  of  a  State,  and  modified  by  the  law  of 
the  land,  cannot  well  be  called  a  crime  againft 
the  Law  of  Nations.     And  hence  the  opinion, 
of  Hale,  as  far  as  treafon  by  the  law  of  Eng- 
land is  concerned,  is  in  dired:  oppofition  to  that 
of  Coke  and  Comyns  ;  he  contending,  that  if 
an  AmbafTador  even  flab  or  poifon  the  King, 
and  death  does  not  enfue  (than  which  nothing 
can  be  clearer  proof  of  treafon,  if  it  were  th$ 

(d)  4th  Inftit,  153.  (e)  De  Jur.  Marit.   139. 
(/)  Comyns  Dig.  Art.  AmbafT. 
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£afe  of  a  fubjecT:)  though  he  agrees  he  may  be 
punifhed,  yet  it  ftiall  be  only  as  an  enemy, 
not  as  a  fubjed.  (g)  Ha/e,  indeed,  affirms 
with  them,  that  by  the  law  of  England,  he 
may  be  tried  for  other  crimes,  which  are  alfo 
againft  the  Law  of  Nations,  fuch  as  murder \ 
and  that  opinion  we  fhall  prefently  have  occa- 
fion  to  examine.  In  the  mean  time  we  ob- 
ferve,  that  the  authorities  of  the  Civilians 
quoted,  whether  they  relate  to  the  law  of 
England,  or  of  other  countries,  go  to  the  moll 
complete  and  general  exemption,  let  what  will 
be  the  crime  committed ;  and  the  cafes  cited 
to  fupport  thofe  authorities,  contain  ftrong  in^ 
fiances  of  treafon,  felony ',  and  even  murder  itfelf, 

There  is,  however,  one  cafe  on  the  records 
of  Europe,  which  feems  to  militate  againft 
the  doctrine  in  queftion,  and  which  we 
fhould  be  unjuft  to  our  fubjecT;  if  we  did  not 
examine.  It  is  that  of  Don  Pantaleon  Say 
brother  to  the  Portuguefe  AmbafTador  in  Eng^- 
land,  in  the  time  of  Cromwell,  who  was  in-? 
dieted,  tried,  found  guilty,  and  executed  for; 
$n  atrocious  murder, 

(g)  Hales  PL  of  the  Cr.  I.  97- 

M  m  4  Q£ 
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Of  this  cafe  I  ihall  firft  relate  the  fa£ts,  anc| 
afterwards  the  opinions  upon  it  which  many 
lawyers  and  Civilians  have  entertained.  On, 
the  firft  of  November,  1653,  ^»  an^ tw0  otners» 
of  the  Embafiy,  talking  of  fome  matters  in  the 
new  Exchange,  were  fet  right  as  to  a  fa£t 
by  one  Colonel  Gerhard.  One  of  them  gave 
him  the  lye,  and  a  fcuffle  enfued,  in  which 
Gerhard  was  feverely  wounded,  and  would  have 
been  killed,  had  it  not  been  for  another  gen- 
tleman, who  drew  in  his  defence.  The  Potu-* 
guefe  refolved  upon  revenge,  and  a  more  atro- 
cious or  deliberate  fcheme  could  not  be  devifed. 
They  came  on  the  next  night,  to  the  number 
of  fifty,  to  the  new  Exchange,-  armed  with 
fwords,  piftols,  and  coats  of  mail  and  at-i 
tended  by  two  or  three  coaches  with  ammuni- 
tion, ccnfifting  of  hand  grenadoes,  bottles,  and 
little  barrels  of  powder,  and  bullets.  Their 
fcheme  feems  to  have  been,  to  have  murdered 
every  one  promifcuoufly  ;  being  faid  to  have 
put  every  one  to  flight,  and  to  have  pis- 
tolled, cut,  and  wounded  many  !  In  this 
Situation,  a  Mr.  Greenaway  coming  tq 
fee  what  was  the  matter,  they  fhot  him 
through    the    head,    and    wounded    Colonel 

Mayo,  and  Mefirs.  Howard  and  Carter,  who, 

were. 
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Jivere  paffing  by.  It  was  not  till  this  time 
that  the  horfe-guards  came  and  took  feveral  of 
them  to  prifon,  the  reft  retiring  home  firing 
at  the  guards.  The  Ambaflador  was  afterwards 
required  to  deliver  up  others  of  the  delinquents, 
which  he  complied  with,  and  his  brother  was, 
among  them.  He  interceded  for  his  brother, 
but  Cromwell  refolved,  if  he  could,  to  try  him 
by  the  Law  of  the  Land.  (i>)  He,  therefore, 
confulted  the  molt  eminent  of  the  profeffors 
pf  the  civil  law,  to  fettle  how  fuch  a  barba- 
rous murder  might  be  punifhed.  But  thefe, 
difagreeing  among  themfelves,  he  left  the  de- 
cifion  of  the  affair  to  a  court  of  delegates, 
confifting  of  the  Chief  Jufiice,  and  two  other 
Judges,  three  Noblemen,  and  three  Doctors 
pf  the  Civil  Law.  Before  thefe,  Sa  was  ex- 
amined. At  firft  he  was  fuppofed  to  be  a  col- 
leaguq  in  the  Embafly,  and  he  vaunted  him- 
felf  that  he  was  the  King's  Ambaflador,  "  and 
fubjeff  to  the  jurifdiBion  of  no  one  elfe"  He  was 
made,  however,  to  produce  his  credentials, 
by  which,  all  that  could  be  proved  was,  that 
the  King  intended  in  a  little  time  to  recal  his 
brother,  and  to  give  him  a  commifiion  to  ma- 

(h)  This  account  is  taken  from  Lord  Somers  Traces, 
30. 65.  et  inf, 

nage 
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nage  his  affairs  in  England.  This  being 
judged  infufficient  to  prove  him  an  Ambaf-r 
fador,  he  was,  without  any  farther  reg  ard  to 
the  privilege  of  that  chara&er,  ordered,  as 
well  as  all  the  reft,  to  plead  to  the  indi£U 
ment? 

Such  is  the  accurate  ftatement  of  the  affair 
till  it  came  to  a  Jury,  as  it  appears  from  tho 
account  of  Zouch,  a  Civilian  of  eminence, 
and  himfelf  a  delegate  in  the  caufe  j  (/)  and 
I  have  been  thus  particular  in  thefe  prelimn 
nary  fteps  of  it,  in  order  the  better  to  afcer-. 
tain  what  was  the  real  opinion  of  the  Englifh 
lawyers  upon  the  main  point  in  queftion. 
For  I  think  it  is  evident,  from  this  account  of 
the  matter,  (and  one  of  mpre  authority  car* 
hardly  be  met  with),  that  had  Sa  been  a£tu-< 
ally  Ambajjador^  inftead  of  forming  part  of 
the  faite^  the  proceedings  againft  him  would, 
have  been  the  fame  with  thofe  in  the  cafes 
cited  above.  All,  therefore,  that  can  fairly 
be  drawn  from  this  precedent,  as  to  the  decU 

(i)  Vide  Zouch.  Sojut.  Queftionis.  de  Leg.  delinq. 
Jud.  Compet.  in  praef.  Sa  was  tried  by  a  Jury  under  a 
CommifTion  of  Oyer  and  Terminer.  Hale  PI.  of  the 
Cr.  i.  99. 

fwn 
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Jion  of  the  then  exijiing  law  of  England  is,  that 
the  fuite  of  an  Ambaffador,  if  they  committed 
riturder,  were  liable  to  be  tried  for  it  by  the 
Courts  of  the  Country.  Zouch  afferts  exprefsly, 
that  his  own  opinion  upon  the  main  queftion, 
founded  upon  Grotius,  and  the  beji  authors 
agreed  with  them  as.  to  the  exemption  of 
Ambafladors  themfelves ;  and  it  fhould  ap- 
pear, from  his  Solutio  Queftionis,  that  if  Sa 
could  have  proved  that  he  was  an  actual 
Ambaffador,  his  plea  before  the  delegates 
would  have  been  allowed.  In  the  courfe  of 
his  work  alfo,  he .  examines  the  Bifhop  of 
Kofi's  cafe,  and  the  opinions  of  the  Englifli 
Civilians  upon  it,  fo  often  cited,  and  blames 
thofe  opinions  in  the  moft  unequivocal  terms. 
It  is  true,  it  ought  to  be  obferved,  that  he 
differs  from  Grotius  in  his  opinion,  on  the  im- 
munity of  the  fuite )  but  as  that  point  is  not 
now  before  us,  I  mall  not,  by  endeavouring 
to  fettle  it,  interrupt  the  courfe  of  the  prefent 
reafoning. 

An  attention  to  the  particulars  of  this  nice 
cafe,  as  thus  recorded,  will  probably  lead  u$ 
to  review  the  opinions  upon  it,  entertained  by 
men  of  the  very  firft  authority  in  the  law  of 

England, 
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England,  with  confiderable  caution ;  though  it 
is  not  but  with  extreme  diffidence  that  we 
venture  at  any  thing  like  an  examination  of 
the  fentiments  of  Hale  and  Fojler,  Never- 
thelefs,  fupported  as  we  are  by  fuch  a  number 
of  clear  cafes  demonftrative  of  the  Law  of 
Nations  on  the  other  fide  ;  and  more  parti- 
cularly by  this  account  of  the  circumftances* 
of  Sas  cafe,  the  only  one  on  which  Hale  has 
relied  ;  we  cannot  help  fufpending  our  judg- 
ment, notwithftanding  the  opinions  of  thofe 
great  men.  Lord  Haley  in  that  part  of  his 
work  which  treats  of  the  proceedings  autho- 
rized by  the  law  of  England  againft  Ambaf- 
fadors,  refts  the  whole  upon  cafes.  Upon 
thefe  cafes  it  is,  that  he  relies  for  authority  ia 
faying  that  an  AmbafTador  committing  treafou 
can  only  be  treated  as  an  enemy,  and  not 
tried  as  afubjeft.  Upon  this  one  cafe  (of  Sa) 
alfo  it  is,  that  he  founds  his  pofition,  "  That 
*  if  the  AmbafTador,  or  his  affociates,  com- 
u  mit  any  other  capital  offence,  as  rapex 
"  murder y  or  theft ^  they  may  be  proceeded 
"  againft  by  indictment  in  the  ordinary  courfe 
^  of  juftice,  as  other  aliens  committing  like 
"  offences.55^) 

(k)  Pleas  of  the  Crown,  i.  99, 

But 
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But  if  we  are  right  in  what  we  have  fhewn  to 
be  the  true  extent  of  the  precedent  of  Saj 
though  it  may  apply  to  the  affbciates  of  an 
AmbaffaoW,  it  cannot  apply  to  the  Ambaffador 
himfelf.  For  authority  to  try  him  for  rapey 
or  thefts  Hale  quotes  no  cafe  at  all. 

Fofier^  iri  one  fenfe,  goes  not  fo  far,  111 
another  goes  farther  than  Hale,  in  the  deduc- 
tion of  his  opinion.  He  goes  not  fo  far,  in- 
afmuch  as  he  does  not  quote  a  particular  cafe 
as  the  ground  of  an  opinion,  which  it  will 
not  warrant  in  all  its  extent.  He  goes  farther, 
in  refting  his  fentiments  upon  general 'reafon- 
ing,  drawn  from  the  abftxacl  fubjecT:,  which 
never  can  be  precife  or  fixed  enough,  if  def- 
titute  of  cafes,  to  fay  what  is  and  what  is  not 
the  municipal  law.  "  But  for  murder,"  fays 
he,  "  and  other  offences  of  great  enormity, 
"  which  are  againft  the  light  of  nature,  and 
<c  the  fundamental  laws  of  all  fociety,  the 
<c  perfons  mentioned  in  this  feSion,  are 
"  certainly  liable  to  anfwer  in  the  ordinary 
"  courfe  of  Juftice,  as  other  perfons  of  ending 
"  in  the  like  manner  are.  For  though  they  may 
u  be  thought  not  to  owe  allegiance  to  the 
**  Sovereign,  and  fo  to  be  incapable  of  com- 

"  mitting 
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"  mitting  high-treafon^  yet  they  are  to  be  cotii 
"  fidered  as  members  of  fociety,  and  cohfe* 
<c  quently  bound  by  that  eternal  iiniverfal 
tc  law,  by  which  all  civil  focieties  are  united 
f  and  kept  together."   (/) 

This  reafoning,  if  confidered  merely  in  the 
abftrad:,  and  applied  to  a  fubjeclt  which  was* 
Res  Integra^  is  excellent.  As  applied  to  mu- 
nicipal conftitutions,  or  even  to  the  Law  of 
Nations^  as  far  as  cuftom  is  concerned,  it  can 
prove  nothing.  For  though  no  one  can  deny 
its  foundnefs  as  a  general  rule,  yet  he  mews  no 
caufe  why  exceptions  may  not  be  made  to  it, 
even  for  the  purpofe,  namely,  the  benefit 
of  fociety,  which  is  the  very  foundation  of 
its  foundnefs.  That  there  may  be  cafes,  in 
which  perfons  offending  againft  the  light  of 
nature,  may,  and  ought  to  be  fuffered  to  be 
exempt  from  trial,  we  have  already  endea- 
voured to  Ihew  in  treating  of  the  inviolability 
of  Sovereigns ;  but  this  reafoning  would  ap- 
ply equally  well,  if  it  was  fuppofed  to  be 
univerfaly  againft  the  immunity  of  Sovereigns 
themfelves  ;  "  for  they  alfo  are  members  of 
fociety,  and  confequently  bound  by  that  eter- 

(/)  Fofter/s  Crown  Law,  188. 

nab 
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fcal  universal  law  by  which  all  civil  focieties 
are  united  and  kept  together."  If  therefore  it 
be  faid,  without  any  ftatute  quoted,  or  any 
cafe  recited,  that  an  Ambaffador  may  be  tried, 
in  this  country  for  murder,  folely  becaufe  it 
is  a  crime  againft  the  light  of  nature,  and  the 
law  of  the  land  punifhes  murder  in  other 
foreigners ;  with  equal  truth  it  ought  to  be 
faid,  that  the  Sovereign  may  be  tried  for 
murder,  which  he  cannot  be.  From  any 
thing  therefore,  which  Fojler  has  laid  down 
concerning  this  p@int,  there  is  nothing  in  it 
which  appears  fo  univerfally  binding,  as  to 
preclude  all  exception ;  and  that  the  cafe  of  an 
Ambaffador  committing  murder  was  not  an 
exception,  mould  have  been  proved  by  cafes, 
which  Fojler  has  not  endeavoured  to  fhew. 
Whereas,  there  are  againft  him  both  reafon 
and  cafes,  which  we  have  fhewn,  and  we 
may  perhaps  therefore  be  not  far  wrong 
in  confidering  thefe  tenets,  to  be  not  fuf* 
Jiciently  made  out  as  forming  part  of  the  law 
of  England,  (m) 

The 

(m)  Blackflone,  mentioning  this  doctrine  of  Foftcr^ 
obferves  that  formerly  it  was  upheld  both  by  our 
common   lawyers   and  civilians.     He,    however,     quotes 

only 
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The  great  difficulty  feems  to  be,  in  being 
able  to  reconcile  how  it  can  be  poffible  for  a 
frian,  guilty  of  fo  atrocious  a  crime  as  murder* 
to  be  exempt  from  trial.  This,  however,  is  not 
actually  the  queftion.  It  is,  fimply,  why  he 
fiiould  be  exempt  from  trial  in  the  country  where 
he  commits  the  murder.  For  it  is  fo  far  from 
being  pretended  that  he  fhould  htfecure  from 
punifhment,  that  it  is  infifted  he  Ihould  be 
fent  home  to  be  tried  by  his  own  laws ;  and 
in  cafes  of  crimes  really  againft  the  light  of 
nature,  they  would  naturally  provide  for  his 
trial,  as  well  as  thofe  of  the  country  where 
he  committed  the  crime*  Probably  it  may  be 
urged,  that  his  own  mailer  could  have  no 
cognizance  of  the  affair,  the  murder  having 
been  committed  out  of  his  jurifdi5tion.  In  an- 
fwer  to  this  we  may  obferve,  firft,  that  this 
will  depend  upon  the  particular  conftitution  of 

only  common  lawyers — Bulftrode,  Rolle,  Coke  and  Fofler. 
The  only  civilians  were  probably  the  five  mentioned  by 
Camden  in  the  cafe  of  the  Bifhop  of  Rofs,  whofe  autho- 
rity as  we  have  feen  was  impugned  by  Zouch  in  the  next 
century*  At  any  rate,  Blackftone  confiders  it  as  Old  Law^ 
and  concludes  that  whatever  may  formerly  have  been  the 
practice,  this  country,  as  well  as  the  reft  of  Europe,  feem* 
for  a  century  paft,  to  have  purfued  the  opinion  of  Gr otitis. 
Comment.  I.  253,  254. 

4  his 
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^»is  t)wn  country ;  fecondly,  that  the  Sovereign 
having  jurifdiffiion  in  the  country  where  the 
crime  was  perpetrated,  waves  his  right  to  try 
him,  in  favour  of  his  own  Sovereign,  and 
even  demands  that  trial  as  a  matter  of  juftice; 
thirdly,  that  whatever  may  be  the  conftitution 
of  his  own  country,  with  refpe£t  to  its  juris- 
diction over  common  fubje£ts  abroad,  yet 
Ambafladors  never  lofe  their  fubjedtion  to 
their  own  courts  of  juftice  at  home,  during 
their  temporary  abfence ;  the  whole  of  our 
reafoning  being  founded  on  this  very  circum- 
ftance,  that  they  are  allowed  to  be  confidered 
as  JIM  enjoying  the  protection  of  their  own 
community,  though  dwelling  within  the 
bofom  of  another.  And  hence  the  children 
of  an  Ambaflador,  born  during  the  embafly 
abroad,  are  allowed  all  the  fame  rights  wrhich 
birth  place  could  give  them  at  home  ;  and  an 
Ambaflador  himfelf  is  fuppofed  to  enter  upon 
all  advantages  that  may  have  occurred  to  him 
while  abfent,  without  the  intervention  of  the 
right  of  poftliminium.  It  is  therefore,  by  no 
means  the  intention  of  the  law  of  nations,  to 
confer  a  perfect  indemnity  upon  an  Ambafla- 
dor committing  a  crime  which  is  malum  per  fe  ; 
but  only  to  exempt  him, pro  tempore,  from  trial. 
Vol.  IT.  N  n  And 
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And  thus  we  have  endeavoured  to  examine 
this  difficult  fubjeft,  and  to  fettle  in  particu- 
lar, all  the  various  interpretations  which  the 
cafe  of  Don  Pantaleon  &z,  is  fairly  capable  of 
receiving.  The  refult  is,  that  however  it 
may  militate  againft  the  exemption  from  trial 
in  xh-tfuite ;  yet  k  proves  nothing,  either  one 
way  or  the  other,  if  fairly  attended  to,  with 
refped  to  the  Ambaflador  himfelf* 

Of  all  the  other  cafes  in  which  violent 
hands  have  been  laid  upon  an  AmbafTador, 
(and  there  are  many  of  them  fcattefed  up  and 
down  the  various  hiftories,)  not  one  amounts 
to  a  regular  trial ;  but  they  are  either  the  con- 
fequence  of  fheer,  tmdeferved  violence,  or 
punifhments  via  hojiilitatis^  for  attempts  againft 
the  fafety  of  the  State,  (n) 

Much  of  what  has  been  faid,  will  difcover 
the  true  way,  in  which  the  reafon  and  cuftom 
of  our  anceftors  have  thought  it  right  to  pro- 
ceed againft  offending  Ambafladors ;  but  aa 
there  may  really  be  cafes,  in  which  there  is 
not  actually  time  to  prevent  the  explolion  of 

(«)  Vide  Bynkerfh.  De  For.  Leg.  c.  18.  ad.  init. 

4  mifchief 
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mifchief  that  may  have  been  contrived,  imlefs, 
the  Government  offended,  takes  upon  itfelf  to 
act,  it  has  always  been  held  lawful,  or  rather 
the  neceffity  of  the  times  has  excufed  it  in 
thofe  cafes,  to  interfere  in  a  violent  and 
forcible  manner.  Thus,  in  fome  cafes,  Am- 
bafladors  have  been  confined  to  their  houfes ; 
or  befet  with  guards  ;  or  forcibly  fent  away ; 
and,  where  the  neceffity  is  very  urgent,  they 
may  even  be  put  to  death.  But  this  has  al- 
ways been  by  way  oi  fe If  defence,  not  of  trial 
or  punifhment ;  it  has  been,  as  it  were,  in 
open  war,  and  as  a  declared  enemy,  autho- 
irifed  as  fuch  by  the  aggreffion  of  the  Ambaf- 
fador ;  never  as  a  power  claiming  a  regular 
jurifdiction  to  bring  him  to  trial.  (0)  It  is 
exactly  the  fame  fort  of  cafe  which  we  before 
contemplated,  when  we  fuppofed  an  heredi- 
tary Sovereign,  (who  was  therefore  for  ever 
inviolable  as  to  law,  under  every  crime  he 
might  eommit,)  to  become  a  monjier,  and 
trample  upon  all  the  rights  of  the  fubject  \  in 

(0)  Sane  occidi  potent,  non  per  modum  psenre,  fed  per 
inodum  naturalis  defenfionis.  Grot.  D.  J.  B.  et  P.  2.  18. 
4.  J-.  So  alfo,  Huber.  De  Jur.  Civ.  3.  12.  32,  33.  Quia 
etiam,  fi  ipfo  fa£b  vim  imerant,  vi  illis  refiftitur,  et  ft 
cadantj  jure  cacfi  intelliguntur. 

N  n  2  which, 
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which  cafe  we  held  it  allowable,  (though allow^ 
able  folely  by  the  law  of  force,  not  of  the 
confutation,)  for  the  fubjedt  to  deftroy  the 
tyrant  if  he  could,  without  pretending  to 
feize  or  to  judge  him,  by  any  juridical  procefs. 
It  may,  indeed,  be  compared  to  the  cafe  of 
a  private  man,  who,  in  a  well  regulated  coun- 
try, being  fet  upon  by  a  thief  or  a  murderer, 
it  is  allowable  for  him  to  refift,  and  even 
to  kill  him  ;  but  if  he  overpower  him,  he 
never  can  bring  him  to  trial  before  himfelf, 
but  mult  deliver  him  to  the  tribunals  of  the 
country. 

Of  thefe  various  manners  of  proceeding, 
there  are  many  examples,  fome  of  which  may 
be  found  in  the  cafes  already  cited  to  prove 
the  exemption  from  the  municipal  jurifdic- 
tion,  and  moft  of  them  are  fet  forth  at  large 
in  the  writers  we  have  fo  often  cited.  I  mall 
therefore  but  mention  one  other,  of  modern 
date,  and  which  happened  in  our  own  country. 
On  the  29th  of  January,  171 7,  the  Govern- 
ment of  England  having  certain  information 
of  a  confpiracy  to  invade  the  country  and  de- 
throne the  King,  contrived  by  Gyllenburg,  the 
Ambaffador  of  Sweden,  at  that  time  at  peace 

with 
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With  Great  Britain  ;  they  ordered  the  arreft  of 
that  minifter,  which  was  accordingly  effected. 
General  Wade  and  Colonel  Blakeney  to  whom 
the  charge  was  entrufted,  found  him  making 
up  difpatches,  which  they  told  him  they  had 
orders  to  feize  ;  and  they  even  infilled  upon 
fearching  his  cabinet,  which,  upon  the  re- 
fufal  of  his  Lady  to  deliver  the  keys,  they 
actually  broke  open.  Gyllenburg  complained 
of  thefe  proceedings,  as  a  direct  breach  of  the 
Law  of  Nations,  and  fome  of  the  Foreign 
Minifters  at  the  Court  of  London  expreffed 
themfelves  to  the  fame  effect ;  upon  which 
the  Secretaries  of  State,  Metbuen,  and  Stanhope^ 
wrote  circular  letters  to  them,  to  affign  rea- 
fons  for  the  arreft,  which  fatisfied  them  all 
except  Montieone,  the  Spanifh  AmbafTador, 
who  in  his  anfwer  obferved,  that  he  was  forry 
no  other  way  could  be  fallen  upon  for  preferv- 
ing  the  peace  of  the  kingdom,  than  that  of 
the  arreft  of  a  public  Minifter,  and  the 
feizure  of  his  papers,  which  are  the  repofi- 
tories  of  his  fecrets,  two  facts  which  feemed 
fenfibly  to  wound  the  Law  of  Nations,  [p) 

(p)  Tindal.  Contin.  of  Rap.  The  proceedings  againft 
Gyllenburg  are  quoted  by  Bynkerfhoek  to  prove  his  opinion, 
Pe  For.  Leg.  c.  18.        : 

N  n  3  Th<* 
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The  obfervation,  however,  anfwers  itfelf  * 
fince  the  confeffion  that  there  was  no  other 
*way,  proves  that  this  extremity  was  the  fimple 
confequence  of  thofe  univerfal  laws,  which 
ever  will  and  muft  overcome  all  other;  I 
mean  legitimate  neceffity,  and  felf  defence. 

Upon  felf  defence,  however,  a  very  grand 
queftion  arifes,  namely,  what  fhall  conftitute 
that  fort  of  neceffity  which  may  authorife  us 
to  put  a  public  Minifter  to  death  ?  Or,  more 
particularly,  how  far  in  punifhment  we 
may  proceed,  according  to  the  given  circum- 
ftances  of  the  cafe  ?  This  queftion  has  formerly 
called  forth  very  ferious  difcuffions  from  the 
Jurifts,  and  fome  have  gone  fo  far  as  to  fay 
that  an  Ambaflador  may  he  put  to  death,  be-» 
caufe  while  alive,  even  though  banifhed,  it 
may  be  impoflible  to  crufh  a  confpiracy  which, 
he  may  nave  left  behind  him.  (q)  I  confefs, 
however,  that  I  think  it  not  only  difficult  to 
treat  of  this  fuppofed  cafe ;  but  that  all  di£« 
cuffion  whatfoever  about  a  matter  fo  vague, 
is  dangerous  and  chimerical.  It  is  to  deftroy 
the   whole  fabric  concerning  the  immunity 

(2)  Barbeyrac.  Not.  I,  adBynk.  For.  Leg.  c.  24. 

of 
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of  Ambaffadors  which  has  been  raifed  ;  for 
although  that  immunity  is  aflerted  in  the  moft 
general  terms,  and  in  all  cafes  except  that  of 
neceffity,  (which  can  never  be  forefeen  !)  yet 
we  here  fee  a  fet  of  predicaments,  attempted  to 
be  laid  down  before  hand,  in  which  the  iin* 
munity  fhall  not  have  place.  Ever  to  fay  be* 
fore  hand,  what  fhall  conftitute  the  exa£t  par* 
ticulars  of  a  cafe  of  neceffity,  is  almoft  impof- 
fible  :  fuch  particulars  are  omitted  out  of  every 
code  of  law,  from  the  very  impoffibility  of 
forfeeing  them ;  for  could  they  be  forefeen, 
they  would  no  longer  form  the  cafe  of  necef- 
fity, but  be  provided  againft  by  the  law.  On 
the  fubject  before  us,  there  might  be  fur~ 
nifhed  a  long  lift  of  varying  opinions,  One 
holds,  that  an  Ambaflador  is  to  be  punifhed 
for  crimes  actually  committed,  but  not  for  thofe 
which  are  merely  projected.  Another,  that 
although  he  is  privileged,  yet  if  he  commit 
guilt,  his  privilege  may  be  taken  from  him, 
and  he  may  then  be  puniihed,  A  fophifm 
which  needs  no  comment.  A  third,  that  he 
is  inviolable  for  crimes  which  are  merely  im* 
moral,  but  not  for  crimes  againft  the  ftate ; 
that  in  the  one  cafe  he  mud  be  fent  back  tp 
his  mafter?  in  the  other  retained  for,  pun.ifh* 
N  n  4  ment. 
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ment,  provided  there  is  reafon  to  expe£l  thai' 
his  majler  will  not  infiiEl  it.  A  fourth,  that  he 
may  be  punifhed,  provided  there  is  no. great  ne-* 
cejjity  to  cultivate  the  friendjhip  of  his  Sove- 
reign, (r)  All  this,  it  is  obvious,  is  too  vague 
to  come  under  any  thing  like  one  certain  rule 
or  meafure,  and  it  would  be  vain  to  confider 
it  as  any  part  of  law.  Much  better  therefore 
will  it  be  to  content  ourfelves  with  the 
opinion  of  Van  Bynkerfhoek  upon  the  fubjecT, 
that  the  only  cafe  in  which  we  may  fairly  kill 
an  Ambaffador  is  when  we  really  cannot  fave 
ourfelves  without  it — a  cafe  which  he  farther 
illuflrates  by  fuppofmg  this  Minifter  himfeh? 
to  be  armed  againft  us  and  to  die  in  oper\ 
tumult*  [s) 

So  much  then  for  the  inviolability  of  Am- 
•bafladbrs  themfelves.  The  exemption  of  then* 
Jiiitt\  is  a  queftion  not  fo  generally  decided. 
It  is,  however,  to  be  found  fully  laid  down 
in  Grotius^  who  upholds  it  in  exprefs  terms;  (/} 

(r)  VideRynkerfh.  De  For.  Leg.  c.  24. 

(5)   Sed  fere  fjmper  res  aliter  fajva  efTe  poteft,  fi  nor* 
manu  agat  legatus,  et  tumultuaria  csede  fuccumbat.  De.  For, 
Leg.  c.  24. 
'    (t)  DJ.  E.etP.  2.  18.  7. 

IS 
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Is  followed  by  Wicquefort^  {u)  Huber,  (v) 
Bynkerfioek,  (w)  and  Vattel^  [x)  and  is  fup- 
ported  by  numerous  cafes.  Of  tbofe  that  have 
been  already  cited,  the  cafes  of  the  domeftics 
of  Rochpot)  of  Sully y  of  De  TlIoou^  and  of  the 
Spanifh  Ambaflfador  at  Vienna,  are  exactly  in 
point ;  and  hence  therefore,  when  at  the  Con- 
grefs  at  Nimeguen^  in  the  laft  century,  the  af- 
iemblage  of  fo,  many  privileged  perfons  as 
composed  the  trains  of  the  Ambafiadors 
might  have  been  detrimental  to  the  peace  of 
the  city,  it  was  agreed  by  the  AmbarTadors 
themfelves,  that  they  fhculd  wave  their  right 
to  protect  their  fervants,  and  the  magiftracy  of 
the  town  was  allowed,  by  confenty  to  do  juftice 
among  them.  ( y)  At  the  fame  time  the  law 
of  England  feems  to  have  made  an  exception 
to  it,  in  criminal  matters,  in  the  cafe  of  Sa9 
and  the  opinions  of  Hale;  and  I  find  one 
other  ftrong  exception  to  it,  in  a  remarkable 
tranfaction  in  Spain,  in  the  fixteenth   century. 

A  criminal  at  Madrid  in  the  time  of  Phi*r 
Jip  II.  having  efcaped  from  Juftice,  took  re- 

(u)  Del'Ambafs. 

(v)  De  Jur.  Civ.  3.  12.  28.     (w)  De  For.  Leg.  c.  20: 

(x)  L.  4.  S.  120.   {y)  Temple's  Mem.  1672.  1679. 

fuge 
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fuge  in  the  houfe  of  the  Venetian  Ambafla* 
dor,  and  was  purfued  by  an  officer,  who  was 
told  from  a  window  by  the  Ambaflador  him- 
felf  to  enter  the  houfe,  but  who  was  imme- 
diately fet  upon,  ill-treated  and  driven  away 
by  the  gentlemen  and  fervants  of  the  embafly, 
The  Officer  complained  to  the  Prefident  of 
Cq/iiky  who  took  information  of  the  whole 
affair,  and  ordered  the  Provofts  to  fend  and 
feize  the  delinquents.  Hearing  that  they  were 
to  be  refifted,  the  Provofts,  inftead  of  fending, 
went  themfelves,  and  upon  entering,  found 
the  Ambaflador  armed  with  fword  ar*d  buck- 
ler, and  the  whole  fuite  prepared  to  oppofe 
them.  They  neverthelefs  'without  violence, 
contrived  to  amufe  the  perfon  of  the  Ambaf- 
fador,  wThile  their  officers  feized  feveral  delin- 
quents, among  whom  was  Badoaro  one  of  his 
relations.  Thefe  were  tried  by  the  tribunals 
of  the  country,  Badoaro  was  condemned  tQ 
be  beheaded ;  feveral  valets  to  be  hanged ; 
and  others  to  be  flogged;  and  the  king  wrote 
to  the  Republic  of  Venice,  and  to  all  other 
Chriftian  Powers,  acquainting  them  that  his 
wall  and  defire  was,  that  when  his  Ambaffadors 
committed  any  crimes  unworthy  of  their  Jiationr 
they  Jldould  be  Jlripped  of  their  privileges  and 

judged 
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judged  by  the  laws  of  the  kingdom  where  they 
rejided.   [z] 

This  cafe  is  as  ftrong  as  it  is  poffible  to  be 
againft  the  pofitions  in  queftion.  It  is  to  be 
found  in  Anthony  Verds  Parfait  Ambaffadeur, 
and  Wicquefort  endeavours  to  fhake  its  autho- 
rity by  faying  he  never  met  with  it  in  any 
Other  hiftory.  It  is,  however,  alfo  to  be 
found  in  Wottoris  account  of  Chriftendom,  (a) 
and  the  Legatus  of  Frederick  Marjlaer.  [b) 
De  Callieres  feems  content  in  thinking  that 
juftice  was  done,  and  yet  the  dignity  of  an 
AmbaJJddor  preferred,  {c)  But  according  to 
all  the  foregoing  reafoning,  whatever  may 
have  become  of  the  Ambaffador  himfelf,  it 
muft  be  confeffed  that  the  whole  law  con- 
cerning the  inviolability  of  Embaffies  as  we 
have  reviewed  it,  was  abfplutely  deftroyed. 
All  then  that  we  can  fairly  fay  upon  this,  and 
the  cafe  of  Sa9  is,  that  the  one  happened 
before  the  dodtrines  which  relate  to  the  fuite 
were  well  underftood  or  difleminated ;  and 

(z)  De  Callieres  Man  de  Negoc.  2.  294. 
(a)  Fo.  211.  (b)  Lib.  2,  DifT.  13. 

(c)  Dc  Call,  ut  fiip- 
that 
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that  the  other  forms  an  exception  to  the  general 
ufage,  which  will  not  impugn  the  general 
law.  Since,  according  to  the  obfervation  of 
Bynkerfhoek,  upon  one  of  thefe  very  examples, 
a  one  fingle  decifion,  of  one  fingle  State, 
iC  cannot  do  away  the  Law  of  Nations 
"itfelf."  (d) 

I  cannot  quit  this  interefting  and  remarks 
able  fubject  without  obferving,  that  the  pri-^ 
vileges  in  queftion  have  been  carried  by  fome 
to  an  extent  even  greater  than  that  which  we 
have  been  examining.     In   the   Treatife    of 
Vattel,    we   find   the  following  petitions  :~~ 
That   although   the   Sovereign  to  whom   an 
AmbaiTador  is  addreffed,  is  particularly  called 
upon  to  protect  him  in   his   privileges  ;  yet 
that  the   fame  duty  extends  to   other  Sove- 
reigns to   whom   he    is   not    addreffed,    but 
through  whofe  country  he  is  obliged  to  pafs 
for  the   purpofes   of  his  miffion.     To  infult 
him,  fays  Vattel,  is  tp  affront  his  mafter  and 
his  whole  nation  ;  to  arreft  him,    or  to   ofFer 
violence  to  his  perfon,  is  to  wound  the  rights  of 
EmbafTies  which  belong  to  every  Sovereign,  (e) 

{d)  Sed  una'  unius  Regis  fententia3  non  efHcit  Jus  Gen- 
tium. De  For.  Leg.  c.  19. 
(e)  VatteJ,  4.  7.  84, 

This 
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This  do&rine  arifes  out  of  fome  confidera- 
tions  upon  the  cafe  of  Rincon  and  Fregoze, 
Ambaffadors  of  Francis  I.  of  France,  the 
one  to  the  Porte,  the  other  to  Venice.  Thefe 
Minifters  pafling  down  the  Po  in  their  paf- 
fage,  and  being  fufpected  of  bearing  difpatches 
prejudicial  to  the  interefts  of  the  Emperor 
Charles  V.  were  fet  upon  and  murdered,  ap- 
parently by  the  orders  of  the  Governor  of 
Milan.  But  the  Emperor,  although  at  that 
time  at  peace  with  Francis,  appears  not 
to  have  been  inclined  to  punifh  the  authors 
of  the  murder.  Upon  this  tranfa&ion  Vattel 
obferves,  that  it  was  an  atrocious  attempt 
againft  the  Law  of  Nations  ;  that  Francis 
had  not  only  a  very  juft  caufe  for  war 
againft  the  Emperor,  but  alfo  to  demand 
the  afliftance  of  all  other  nations  in  its  fupport. 
For  it  was  an  affair,  not  of  two  individuals, 
who  each  of  them  fuppofed  they  had  right 
on  their  fide  ;  but  of  all  States  whatfoever, 
who  were  interefted  in  maintaining  the  rights 
of  Embaffy.  (/) 

It  perhaps  does  not   fall  exactly  within  the 
fcope  of  this  Treatife,  to  examine  whether 

(f)  Vattel,  4.  7.  84. 

this 


558       FROM  THE  FIFTEENTH,  TO 

this  opinion  is  really  law  as  it  is  received  at 
prefent.  But  We  may  venture  to  obferve* 
that  in  this  pofition,  Vattel  ftands  fble.  At 
Ieaft  all  the  authors  on  the  Law  of  Nations 
who  have  preceded  him,  after  difcuffing  the 
point  at  length,  have  come  to  a  conclufioii 
dire&ly  the  reverfe  of  his  ;  and  that  which 
they  have  concluded,  is  fupported  by  a  great 
variety  of  cafes,  both  of  an  antient  and  a 
recent  date.  Thus  Albericus  Gentilis^  upoii 
this  very  cafe  of  Rincon  and  Fregoze,  obferves 
merely  "  Probrofum  id  Carolo  fuiflet."  (g) 
Sed  alia  Queftio  eft,  adds  Bynkerfioek^ 
de  jure  Legationis*  alia  de  jure  honejla- 
its.  (h)  Grotius,  who  followed  Gentilis^  after 
having  given  his  opinions  at  length  upon  the 
inviolability  of  Ambaffadors,  fays  exprefsly* 
that  it  is  only  to  be  underftood  to  be  binding 
on  thofe  Sovereigns  to  whom  they  are  fent, 
"  Non  pertinet  ergo  hax  Lex  ad  eos  per 
"  quorum  fines,  non  accepta  venta,  tranfeunt 
*'  legati."  (z )  It  is  true,  the  non  accepta  venia, 
may  be  made  by  fome  to  amount  to  an  in- 
violability, provided  they  have  pafs-ports.  But 
it  may    be  fairly    quefdoned,    whether  thet 

(g)  De  Legat.  2.  3*  (h)  Dc  For.  Legat.  c.  9. 

.     (/)  D.  J.  B.  et.  ft  2.  18.  5, 

poffeffion 
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poffeffion  of  a  pafs-port  itfelf,  can  confer  any 
thing  more,  than  the  common  protection  to 
which  common  aliens  have  a  fight.    Bynker- 
Jhoek  at  leaft,    without  taking  notice  of  pafs- 
f>orts  at  all,  understands  Grotius  to  mean,  ge- 
nerally, that  the  privilege  in  queftion  fhall  not 
have  place  in  countries  to  which  Ambafladors 
are  not  addreffed  (k).     Of  this  opinion  alfof 
were  Zouch^  (/)    Wicquefort^    who   has  been 
deemed  the  very  champion  of  the  rights  of 
Ambafladors,  and  who  decides  that  the  cafe  of 
Rincon    and    Fregoze,    though   an   atrocious 
murder,  was  not  a  violation  of  the  Law  of 
Nations,  as   to    Embaflies ;  [m)    Huber\   (n) 
and  laftly,  Bynkerjhoek ;    who    had   particu- 
lar occafion   to  examine    the    point,   but    a 
{hort   time  before    Vat t el.  {p)      The   fubje<3: 

(k  )  De  For.  Legat.  c.  9. 

(/)  De  Jur.  Fecial.  2.  4.  18.  ap.  eund, 

(m)  De  L'AmbafT.  1.  433.  439. 

(n)  De  Jur.  Civ.  3.  12.  28.  Obligatio  autem  de  non 
violando,  duntaxat  inter  mittentes  et  eos  ad  quos  mittuntur 
legat  i  intcrcedit  ad  tertium  non  pertineU  Qui  proinde 
contra  jfus  Gentium  non  peccat,  Si  hoftilia  meritos  tan- 
quam  hoft.es  accipiat,  iifque  damnum  aut  exitium  inferat, 
cujus  rei  exemplum  hifloriae  multae  fuppeditant. 

(0)  The  Treatife  De  Foro  Legatorum,  was  written 
on  the  occafion  of  the  Arreft  of  the  Duke  of  Kolftein's 
Minifter  in  Holland,  1720,  and  was  publifhed  1721. 

came 
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came  before  the  latter  in  confidering  the 
meaning  of  the  paffage,  "  Heir  te  lande, 
"  komen  de,  refiderende  of pajferende"  which 
formed  part  of  a  declaration  of  the  States 
General  in  favour  of  the  inviolability  of  Am- 
baffadors  ;  and  the  difficulty  was,  to  know 
whether  the  word,  "  Pafferende"  was  appli- 
cable to  AmbafTadors  to  other  powers,  faffing 
through  Holland,  or  confined  fimply  to  thofe 
addreffed  to  the  States,  coming,  refiding,  and 
paffing  away,  or  retiring.  To  folve  this  dif- 
ficulty, he  enquired  into  the  opinions  of  the 
jurifls  concerning  the  point  in  difcuflion,  and 
determined  that  it  applied  folely  to  AmbafTa- 
dors who  were  addrefled  to  the  States,  (p) 

Thefe  authorities  are  alfo  fupported  by 
abundance  of  cafes,  of  which,  exclufive  of 
that  of  Rincon  and  Fregoze,  which  authors, 
as  we  have  feen,  have  contended  did  not 
amount  to  a  violation  of  the  Law  of  Nations, 
I  fhall  alfo  felect  the  following. 

Henry  II.  of  France  fending  the  Marefchal 
de  St.  Andre  to  Edward  VI.  of  England, 
the   Queen   of  Hungary^  who  governed  the 


(p)  De  For.  Legat.  c.  9. 

Low 
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Low  Countries,  endeavoured  to  take  him  on 
his  return,  between  Dover  and  Calais.  There 
was  at  that  time  peace  between  France  and 
Spain,  but  Henry  foon  after  publifhed  a 
memorial  of  grievances  againft  the  latter, 
among  which  he  mentions  this  attempt  againft 
his  Ambaflador,  as  a  breach  of  the  peace.  He, 
however,  does  not  make  it  amount  to  a  violation 
of  the  Law  of  Nations,  becaufe  St.  Andre  had 
not  been  addreffed  either  to  Spain,  or  to  the  low 
countries,  as  Ambajjador.  (q) — Selim  II.  in 
the  rixteenth  century,  being  at  peace  with 
Venice,  but  meditating  war,  fent  a  Minifter 
to  the  King  of  France  to  know  his  fentiments 
of  it.  He  endeavoured  to  pafs  through 
Venice,  but  was  arretted,  and  the  French. 
Ambaflador  there,  and  the  King  himfelf, 
claimed  his  liberty  as  addreffed  to  them.—-* 
But  they  were  forced  to  yield  to  the  argu- 
ments of  the  Republic  ;  that  a  fovereign  power 
need  not  fecognife  a  public  Minijler  as  fuch,  un~ 
lefs  it  is  to  him  that  his  credentials  are  ad- 
dreffed. (r) — The  Republic  of  Poland,  having 
elected  Henry  Duke  of  Anjou  to  be  their 
King,  fent  Ambaffadors  to  France  to  an- 
nounce his   election.     As  it  was  againft  the 

(q)  Wicquefort,  1.  177.  (r)   Wicqudbrt,  1.  177* 

Vol,  II.  O  o  inm 


56a        FROM  THE  FIFTEENTH,  TQ 

inteirefts  of  the  Emperor,  they  feared  tha& 
pals-ports  through  Germany  would  be  refufed 
them,  and  they  therefore  fet  out  without 
them.  In  their  way  through  Saxony,  how- 
ever, they  fent  to  demand  a  pafs-port  of  the 
Ele&or,  who  notwitbftanding  they  were  Ambaf- 
fadors,  expreffed  his  furprife  that  they  fhould 
attempt  to  pafs  through  his  country,  and 
ordered  them  to  be  detained,  (s) — In  1572, 
Elizabeth  of  England,  having  reafon 
to  be  jealous  of  the  machinations  of  the 
French  in  Scot/and,  arretted  all  French- 
men paffing  through  the  kingdom  to  that 
country  without  pafs-port.  Among  thefe  was 
Du  Croc,  the  French  Ambaffador  to  Scot- 
land,, and  his  Court  complained  loudly  of 
this  as  a  violation  of  the  Law  of  Nations* 
But  Walfmgham,  the  Secretary,  pleaded,  that 
as  it  was  Du  Croc's  own  fault  for  not 
taking  a  pafs-port,  he  might  juftly  be  de- 
tained, and  with  this  plea  the  French  were 
content,  notwithstanding  his  quality  of  Am- 
baJJ'ador.  (/)  In  1603,  Gregory  Barbarigo% 
being  fent  Ambaffador  from  Venice  to  Great-* 
Britain^  flopped  in  his  paffage  in  the  State  of 

■     (j)  Id.  J,  188,  (t)  Wiequef.  1.  439. 

the 
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tlie  Grifons,  the  ally  of  Venice  ;  and  having 
bufmefs  with  the  French  AmbafTador,  he  re- 
inained  there  for  fome  time  :  But  his  expences 
and  feftivities  not  fuiting  the  chaftened  fun-* 
plicity  of  the  Grifons,  they  ordered  him  to 
retire.  A  queftion,  fays  Wicquefort,  arofe 
upon  this,  whether  it  was  not  a  breach  of  the 
Law  of  Nations,  which,  [Barbarigo  not  being 
tiddreJJ'ed  to  the  Grifons,)  he  determines  in  the 
negative,  (z/)- — Again,  it  is  a  part  of  the  privi- 
leges of  AmbafTadors  to  be  covered  of  right 
before  crowned  heads.—In  1641,  the  Portugal 
AmbafTador  to  the  States^  paffing  through 
Ungland,  demanded  audience  of  the  King : 
It  was  granted,  but  upon  condition  that  it 
ihoukl  be  as  an  individual,  not  as  AmbafTador, 
and  confequently  that  he  could  not  be  allowed 
the  ufual  ceremonial,  (w) 

Thefe  cafes,  which  are  thus  both  the  effect 
and  the  fupport  of  the  above-mentioned 
authorities  concerning  the  inviolability  of 
AmbafTadors  paffing  through  third  States,  are 
in  diredt  oppofition  to  the  opinion  of  Vattel; 
and  it  is  not  a  little    remarkable  that    that 

(«)  Wicquef.  1.  172,  [w)  Id. 

Ooa  writer 
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writer,  although  he  quotes  the  cafe  of  Rmctifk 
and  Fregoze  as  a  kind  of  vehicle  of  his  opi- 
nion, has  not  fallen  upon  one  as  an  authority 
for  it. 

I  cannot  finally  Conclude  this  hifto^y  of 
the  do&rine  and  precedents  concerning  in- 
violability, as  upheld  in  former  times,  with- 
out taking  notice  of  the  celebrated  and  in- 
terefting  cafe  of  the  unfortunate  Queen  of 
Scots.  As  this  produced  the  greateft  queftioi* 
that  was  agitated  during  the  fixteenth  cen- 
tury, or  perhaps  in  the  hiftory  of  Europe, 
has  much  reafoning  on  both  fides,  and  few 
or  no-  examples  of  this  fort  either  before  or 
after  it,  I  fhall  make  no  apology  for  going 
into  a  full  review,  not  of  the  crimes  or  in- 
nocence of  Mar  y,  but  of  the  right  of  Eliza- 
beth to  put  her  to  death,  and  the  extent  of 
the  precedent  formed  by  the  tranfa&ion. 
And  herein  I  fhall  confine  myfelf  ftri£Uy  to 
the  cafe  as  it  a&ually  happened.. 

In  1567,  Mary  Queen  of  Scotland,  in  her 
own  right,  having  married  Bothwell,  Duke  of 
Orkney,  a  man  of  known  profligacy  and  dar- 
ing ambition,  who  had  murdered  her  former 
hufband,  and  was  endeavouring  to  get  into 

his 
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his  pofle'flion  the  perfon  of  James,  Prince 
of  the  kingdom  ;  many  nobles  of  the  realm 
confpired  againft  him,  and  aflbciated  for  the 
defence  of  James.  In  the  manifefto  which 
they  put  forth  they  difclaimed  all  violent  in- 
tentions againft  their  lawful  Sovereign  Mary, 
and  profeffed  to  take  arms  folely  againft  Both- 
well.  The  event  of  their  undertaking  was  the 
flight  of  their  enemy  and  the  imprifonment 
of  the  Queen,  whom,  being  thus  in  their 
power,  and  having  no  lawful  authority  to  dp 
fo,  they  refolved  to  depofe.  Equally  deftitute 
of  fuch  authority,  they  affumed  the  title  of 
the  Lords  of  the  Secret  Council,  and  without 
any  other  right,  arrogated  to  themfelves  the 
whole  regai  power. — Mary,  under  diirefs 
and  imprefled  by  various  Lords  and  the 
Englifli  Ambaflador,  with  the  notion  that  deeds 
made  in  fuch  a  cafe  were  void  in  law,  figned 
certain  inftruments  by  which  fhe  furrendered 
the  whole  of  her  authority  to  her  fori,  and 
conftituted  the  Earl  of  Murray  Regent  of  the 
kingdom.  The  Prince  was  crowned  in  form ; 
the  government  was  thenceforward  carried 
on  in  his  name,  and  a  Parliament  was  fum- 
moned  in  which  the  refignation  of  the  Queen 
was  declared  valid,  and  the  whole  pf  the 
P  o  3  prp* 
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proceedings  againft  her  pronounced  to  be 
lawful.  In  this  fituation  of  things  (he  efcaped 
out  of  prifon,  aflembled  an  army,  and  de-, 
clared  that  her  refignation  was  extorted  froni 
her  by  force.  This  was  confirmed  by  4 
council  of  her  Nobles,  who  pronounced,  ia 
confequence,  that  all  the  proceedings  againft 
her  were  illegal.  She  afterwards  fought  and 
loft  the  battle  of  Langfide,  and  having  been 
previoufly  invited  by  Elizabeth,  (x)  who  pro-f 
inifed  to  give  her  the  reception  of  an  Ally 
and  a  Queen,  took  refuge  in  England,  and 
was  publickly  received  at  Carlifle,  {y  ) 

Being  thus  in  the  power  of  Elizabeth,  great 
debates  were  inftantly  held  concerning  the 
jnanner  of  her  difpofal,  the  leading  features 

(x)  *  She  fent  John  Breton  firfl  to  her  (Elizabeth) 
c*  with  a  diamond,  which  fhe  had  before  received  from  her 
4C  in  token  of  mutual  kindnefs,  to  let  her  know  fhe  would 
"  come  into  England,  and  crave  aid  of  her,  &c.  &c.  to  whom 
"  Queen  Elizabeth  moft  largely  promifed  all  the  love  and 
cc  kindnefs  of  a  fifter."  Camd.  109.  So  alfo,  in  another 
place,  "  The  Queen  had,  by  Henry  Middlemore,  made 
&  her  a  large  promife  on  the  word  of  a  Prince^  of  all  cour- 
*c  tefy  and  kind  hofpitality,  &c."  Id.  37c,  See  alfo  An-* 
derfon's  Collections,  4.  2, 

[y)  Roberts.  Hift.  of  Scot  Bks.  4,  5. 
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fcf  which,  and  the  confiderations  drawn  up  in- 
writing  for  the  better  guide  of  the  chief 
Counfellors,  will  aflift  us  much  iri  our  judge- 
ment concerning  the  real  ideas  which  were 
entertained  of  her.  As  foon  as  fhe  was  at 
Carlifle,  it  was  thought  wife  that  no  one 
fhould  be  allowed  to  come  to  her  without 
the  knowledge  of  thofe  who  had  the  charge  of 
her,  and  that  all  Scotch  Noblemen  of  the 
French  party  coming  into  England  mould  be 
*c  ftayed"  It  was  alfo  refolved,  that  if  the 
party  which  had  depofed  her  fhould  demand 
to  have  their  caufe  heard  by  the  Queen  of 
England,  it  fhould  be  granted,  upon  the 
ground  of  the  antient  prerogative  of  the  Crown 
of  England  to  take  cognizance  of  any  contro- 
yerfy  moved  concerning  the  Crown  of  Scotland ; 
that  this  was  particularly  neceffary  at  this 
time,  becaufe  the  Queen  of  Scotland  had 
heretofore  openly  challenged  the  Crown  of 
England,  "  not  as  a  fecond  ferfon  after  the 
Queen  s  Majefly,  but  of  ere  her"  It  was  de^ 
termined  that  me  fhould  on  no  account  be 
fuffered  to  pafs  into  France,  becaufe  that 
might  renew  the  league  between  that  coun- 
try and  Scotland,  to  the  detriment  of  Eng^ 
land-  It  was  determined,  that  if  fhe  remained 
O  o^  in 
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in  England,  fhe  fliould  not  be  ajlowed  he* 
liberty,  becaufe,  according  to  Camden,  "as 
"  fhe  was  the  very  pith  and  marrow  of  fweet 
"  eloquence,"  fhe  would  ufe  it  to  increafe 
her  party  in  favour  of  her  immediate  views 
upon  the  Crown,  without  waiting  for  the  death 
of  Elizabeth  ;  "  and  np  man  would  think 
"  but  that  fuch  a  fwete  bayte  would  make 
"  concord  between  her  and  all  her  fubjects 
"  in  Scotland."  She  was  not  allowed  to  re- 
tire back  to  Scotland,  "  becaufe  England  in 
"  time  would  be  abafed,  and  the  Queen  her-? 
"  fplf  would  not  long  have  continuance." — • 
Sir  Francis  Knpllys,  one  of  the  keepers  at 
this  time,  of  Mary,  describes  her  as  of  a  bolcj 
afpiring  fpirit,  thirfting  after  victory,  for  the 
fake  of  which  "  pain  and  peril  feemed  plea- 
"  fant  to  her,  and  wealth  contemptuous  and 
"  vile,  (z)  She  had  afferted  her  direct  title 
to  the  Crown  of  England  before  that  of  Eli- 
zabeth, and  had  always  refufed  to  ratify  the 

Treaty 

{%)  Knpllys?  account  difcovers  much  penetration  and 
ability  in  himfelf,  and  is  one  of  the  beft-drawn  characters  of 
Mary,  as  to  one  part  of  her  difpofition,  that  appears  upon 
record.  **  And  yit  this  Lady  and  Princefs  is  a  notable 
**  woman ;  fhe  feemeth  to  regard  no  ceremonious  honor 
*  befide  the  acknowledging  of  hir  Eftate  Royal.  She 
\  "  fheweth 
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Treaty  of  Edinburgh,  by  which  that  pretenfion 
was  to  be  laid  afide.  9  Now  what  is  to  be 
"  done,"  fays  Knotty s  writing  to  Cecil, "  wTith 
u  fuch  a  Lady  and  Prince,  or  whether  fuch 
"  a  Princefs  and  Lady  be  to  be  nourifhed  in 
"  one's  bofom,  or  whether  it  be  good  to  halt, 
"  and  diflemble  with  fuch  a  Lady,  I  refer  to 
u  your  judgment.  If  her  Highnefs  [Eliza- 
<c  beth)  think  it  good  to  flay  the  coming  of 
u  the  French  into  Scotland  ;  if  her  Highnefs 
"  think  any  peril  towards  her ;  if  her  High- 
"  nefs  think    any  Princes  or  Potentates,  or 

V  fheweth  a  difpofition  to  fpeyk  motche,  to  be  bold,  to  be 
<c  pleafant,  and  to  be  very  familiar.  She  fheweth  a  great 
u  defyre  to  be  avenged  of  hir  enemies.  She  fheweth  a 
9  redinefs  to  expone  hirfelffe  to  all  perylls,  in  hope  of 
«  victory.  She  defyreth  motche  to  hear  of  hardinefs  and 
"  valiancy,  commending  by  name,  all  approved  hardy  men 
"  of  hir  country,  althoghe  they  be  hir  enemies ;  and  /lie 
*'  concealeth  no  cowardnefs  evin  in  hir  friends.  The 
*  thyng  that  moft  fhe  thirfteth  after,  is  vi£torie  5  and  it 
•*  feemeth  to  be  indifferent  to  hir,  to  have  hir  enemyes 
"  dimynifhed  either  by  the  fword  of  hir  friends,  or  by  the 
u  lyberal  promyfis  and  rewards  of  hir  purfe ;  or  by  divy- 
u  fion  and  quarrels  raifed  among  themfelves :  fo  that  for 
ff  victorye's  fake,  pain  and  peryll  feemeth  pleafant  unto 
u  hir ;  and  in  refpecl:  of  victory,  wealth  and  all  things 
*'  feemeth  to  hir  contemptuous  and  vyle."  Anderfon's. 
Colletf,  4-  7^ 

^  that; 
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"  that  any  factious  fubje&s  may  confpin? 
"  againft  her ;  then  I  am  fure  {he  will  think 
"  it  good  policy,  rowndly  and  plainly  to  af- 

*  fift  her  own  caufe,  I  think  it  an  honour^ 
<c  able,  quarrel  in  her  Highnefs  to  expel  the 
"  French,  and  the  eafieft  way  thereto  is  to 
"  aid  and  countenance  the  Regent  [Murray) 
"  in  time."  In  another  letter  he  fays,  "  The 
"  cold  dealing  of  the  Englifh  will  not  fatisfy 
<c  her  fiery  ftomach,  and  that  unlefs  fhe  be 
*c  removed  as  a  prifoner^  fhe  will  not  go  far^ 
*c  ther  into  the  realm,"  [a)  The  Privy  Coun- 
cil, in  their  memorial  on  the  fubjed  (June  20, 
1568,)  alfo  affert  the  prerogative  of  England 
over  Scotland,  and  accufe  her  vehemently  of 
a  defign  upon  the  Englifh  throne.  u  What 
*c  contracts,"    fay  they,    "    what   promifes, 

*  wThat  aids,  what  oaths,  can  be  imagined  to 
*c  withftand  her  appetite  to  this  crown."  This 
they  again  ground  upon  her  former  ftrong 
affertion  of  her  pretenfions,  and  her  refufal 
to  ratify  the  Treaty  which  had  fettled  them,  (i) 
Jience,  ap cording  to  Camdcn9  they  refolved  to 


(a)  See  Camden,  ill,  113.  Anderfon.  4.  34  to  42.  The 

ove  arguments  are   taken  fron 

md. 

/ 

[b)  Anderfon.  4,  J 02  to  106. 


above  arguments  are  taken  from,  papers  in  Cecil's  own 
hand. 


ireajj 
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treat  her  as  a  prifoner,  aiid  actually  detained 
Jier  "  as  taken  by  the  right  of 'war ■."  (<:).  The 
znjuftice  of  this  was  refented  by  many  of  her 
own  fubje&s  in  Scotland,  who,  in  a  fpirited 
jremonftrance  fent  to  Elizabeth,  told  her  how 
jnuch  it  was  againft  her  princely  honour  tp 
detain  her  as  a  captive^  "  and  that  other  Sor 
yereigns  would  find  remedy  therefore."  (d) 
At  the  fame  time  fhe  was  treated  in  all  formal 
proceedings  as  a  true  and  lawful  Queen.  In 
the  well-known  cornmiflion  given  to  the 
Duke  of  Norfolk  and  others  to  enquire  into 
the  matters  betwixt  her  and  her  fubje&s,  fhe 
is  called  by  Elizabeth,  "  Our  dear  Sifter  and 
H  Coufin,  Mary  Queen  of  Scots,"  Her  fon, 
through  the  whole  of  the  famous  conferences 
at  York  and  Hampton  Court,  is  ftyled  by 
the  Englifh  no  more  than  "  the  Prince  her 
V  fon  ;"  or,  fometimes  "  the  Prince  acknow- 
fc  ledged  King  by  the  Nobles  of  Scotland ;" 
and  after  thofe  conferences  were  put  an 
end  to,  the  Bifhop  of  Rofs  was  allowed  to 
remain  with  proper  credentials,  as  her  Am- 
fcaffador  at  the  Englifh  Court,  (e) 

(c)  Camden,  in.  (d)  Anderfon.  4.  122. 

(e)  Id.  4.  fecond  part  4.  jfa  18,  33,  38.  3.  Leflies's 

^Tegociations, 

Now 
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Now  from  thefe  naked  circumftances  of 
the  cafe,  two  things  feem  not  unfairly  tc* 
be  implied  :  I.  That  the  Englifh  Council 
(with  what  juftice  is  not  here  the  queftion) 
detained  Mary  from  the  firft  as  an  enemy  ^ 
afpiring  to  the  Crown  of  their  Queen,  fo- 
menting and  favouring  the  parties  which 
were  known  to  be  adverfe  to  her  intereft  and 
fecurity,  and  as  fuch  juftly  [in  their  opinion) 
liable  to  be  imprifoned.  II.  That  they  confi- 
dered  her  as  a  real  Sovereign,  and  allowed  her 
all  the  rights  of  an  actual,  though  hofthVand 
captive  Queen.  And  hence  I  would  argue, 
that  the  act  of  imprifoning  her,  at  firft  dif- 
guifed,  but  afterwards  avowed  and  defended 
againft  all  who  concerned  themfelves  in  it, 
was  a  direct  ad  of  hoftility  of  Elizabeth 
againft  Mary.  "  I,  for  my  part,"  fays  the 
former  to  the  French  King,  ~"  do  detain  the 
"  Queen  of  Scots  in  honourable  cuftody,  for 
"  the  fafety  of  England,  and  mine  own  fe- 
"  curity ;  and  for  it  I  have  examples  of  the 
#  French,  who  fhut  up  Chilperic  in  a  mo- 
u  naftery,  Charles  of  Lorraine  in  a  deep  dun- 
"  geon,  and  Sfbrza  Duke  of  Milan  in  an  iron 
"  grate,  to  fecure  their  own  eftates.  Finally, 
"  however,  ((he  is  obliged  to  confefe,)  fuc& 

"  great 
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^  great  examples  as  theft  do  always  carry  with 
*  them  fome  kind  of  injnjlice"  The  conclufion  of 
this  celebrated  affair  was  equally  unjuft  on  the 
part  of  the  Englifh,  with  its  commencement. 
The  Government,  confidering  Mary  as  their 
moft  potent  enemy,  had  long  refolved  upon 
her  death  •  but  neither  the  temper  of 
England,  nor  the  maxims  of  the  world, 
would  have  borne  them  out,  if  by  a  bare- 
faced ufe  of  the  right  of  power,  they  had  cut 
her  off  without  deigning  to  affign  a  caufe ; 
they  therefore  coloured  their  intentions  with 
the  appearance  even  of  law,  and  paffed  that 
well-known  and  unjuft  act,  by  which  the  life 
of  this  unfortunate  Princefs  was  made  actu- 
ally to  depend  upon  the  deed  of  another, 
of  whom  me  might  abfolutely  know  nothing, 
much  lefs-  be  privy  to  his  actions.  Seventeen 
years  after  her  firft  detention,  a  law  was 
enacted,  by  which,  if  any  attempt  was  made 
againft  her  Majefty's  life,  by  or  for  any  per- 
fon  pretending  a  title  to  the  Crown,  the 
Queen  was  empowered  to  nominate  twenty- 
four  perfons  to  examine  and  pafs  fentence  of 
death  on  the  fame  ;  and  if  the  attempt  took 
effect,  then  not  only  thofe  by  or  for  whom  the 
act   was   perpetrated,  but  their   iffues   alfo, 

being 
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being  any  way  privy  or  affenting  to  trig' 
fame,  might  in  like  mariner  be  purfued  to' 
death.  (/) 

It  was  upon  this  ftatute  that  Mdry  #aS 
tried  and  condemned  ;  and,  previous  to  the 
execution  of  it,  it  will  not  be  uninterefting- 
to  confider  the  reafoning  that  prevailed  at 
that  time,  in  order  to  juftify  the  intended  fe- 
verity  of  the  Englifh  Miniftry.  So  early  as 
1572,  above  fourteen  years  before  her  death, 
the  Parliament  had  addreffed  the  Queen  to' 
proceed  criminally  againft  Mary^  as  one  who* 
had  attempted  to  difturb  her  government ;  [g) 
for  which  purpofe  they  proceeded  to  a  very 
full  but  inapplicable  detail  of  reafons  for  her 
death,  founded,  not  upon  the  right  of  the 
Englifh  to  try  her,  but  the  neceffity  for 
punifhment    in    general*      They  alfo   built 

(/)  State  Trials.  1.  103. 

(  g  )  Strype's  Annals.  2,  134  to  137.  The  political 
feverities  of  Burleigh  and  Walfingham  feem  there  to  pre- 
ponderate over  thofe  of  Elizabeth  herfelf.  The  formery 
writing  to  the  latter,- when  Ambaflador  in  France,  has  thefe 
words :  "  Our  news  is,  we  are  prefently  in  hand  to  at-' 
"  taint  the  Scottifh  Queen  of  Treafbn,  And  yet  we  fear 
<c  our  Queen  wil  fcant  agree  to  it.'* 

much 
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much  upon  that   new  ground  which,   as  we 
obferved   in    the   beginning    of    the    prefent 
Chapter,  had  in   this    century  been  taken  as 
a  foundation  for  very  contrary  public  maxims 
among  Proteftants  and  Catholics.     According 
to  this,  the  Queen  of  Scots  was  treated  as  the 
adverfary  of  God,  and  a  confpirer  againft  the 
gofpel  of  Chrift   in   all  countries  ;  and  they 
quote,  for  a  precedent,  the  execution  of  Lieu 
niiis  by  "  his  fellow  Emperor,"  Conftantine, 
becaufe  he  had  laboured  to  fubvert  the  Chrif- 
tian  Religion.  [Io)      In  their   petition  alfo  to 
the  Queen,  they  call  Mary  "  a  Queen  of  late 
"  time,  but    now  juflly  no  Queen  ;  a  nigh 
"  kinfwoman  to  her  Majefty,  but  a  very  un- 
"  natural  fifter  "    "  And  albeit,"    they  con- 
tinue, "  upon  her  firfi  coming,  your  High- 
"  nefs  might,   both  by  law  and  jujlice,  have 
"  dealt  with  her  judicially  y  for  her  attempts 
"  made,   by   writing  and  otherwife,  againft: 
"  your  Crown,    yet  fhe  has   had  your  Ma- 
<c  jefty's  mqft  gracious  protections  and  you  have. 
"  dealt  with  her  like  a  good    and    natural 
*c  fifter."     They  then  go  on  to  petition,  that 
if  hereafter  any  attempt  fhall  be  made  againft 

(//)  D'Ewe's  Journals.  208,  209.     Wc  fhall  foon  fee 
what  the  real  cafe  of  Licinius  was. 

the 
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the  Queen  by  her,  fhe  may  be  adjudged  tcf 
death  as  a  Traitor,  v\rithout  any  farther  trou- 
ble of  Parliament ;  and  not  only  this,  but  if 
any  attempt  be  made  to  deliver  her  out  of 
prifon,  Jhe  being  ajfenting  to  the  fame,  the 
perfons  making  the  attempt,  and  Jhe  herfelf% 
may  be  in  the  fame  manner  condemned. 
They  then  flatly  deny  that  Sovereigns  are  in- 
violable, and  quote  precedents,  which  are 
vainly  thought  to  bear  them  out  in  their 
ideas.  (*)  To  the  confideration  of  thefe  we 
fhall  come  in  their  proper  place.  Mean  time, 
it  requires  little  attention  to  be  fenfible  of  the 
extreme  -injuftice,  to  call  it  by  no  harfher 
name,  of  attempting  to  pafs  a  law  for  the 
death  of  a  prifoner,  fhut  up  by  the  fole  right 
of  power,  and  upon  political  motives,  in  cafe 
fhe  fhould  endeavour  to  efcape  out  of  prifon  ; 
nor  is  there  any  reader  but  mufi:  be  ftruck 
with  the  inconfiftency  of  this  grave  public 
body,  when  they  aflert  that  this  injured  wo- 
man had  enjoyed  the  protection  of  Elizabeth, 
and  therefore  might  be  proceeded  againft  for 
Treafon. 

(/)  D'Ewe's  Journals.  215,  217,  218,  219.     Sec  alfa 
Strype's  Annals.  23  1343  ct  irifr. 

fa 
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In  1585  parted  the  fatal  ftatute  abovemen- 
tioned.  The  Parliament  apprehending,  fays 
Strype,  that  me  was  concerned  in  the  confpi- 
racies  of  Spain,  moved  for  the  taking  her  off; 
but  men  were  not  agreed  as  to  the  manner  of 
it.  The  dark-minded  Leicejier  propofed  poi- 
fon,  and  fent  a  Divine  privately  to  Walfing- 
ham,  to  fatisfy  him  that  it  was  lawful  ;  {j  )  but 
though  Waljmgham  refufed,  and  thereby 
faved  his  reputation,  yet  by  fupporting  the 
conduct  that  was  actually  purfued,  he  pro* 
bably  did  more  real  mifchief,  inafmuch  as  he 
promoted  what  at  beft  perhaps  can  only  be 
called  a  legal  murder.  In  order  the  better  to 
countenance  this,  a  book  was  put  forth  to 
confider  of  the  lawfulnefs  of  putting  Mary  to 
death  as  a  Sovereign,  all  preliminaries  being 
taken  for  granted,  that  fhe  had  really  enjoyed 
the  protection  of  England,  had  remained  there 
at  liberty,  and  had  been  guilty  of  the  crimes 
alleged  againft  her.  In  this  book  the  follow- 
ing cafe  was  confidered  at  large  : 

"  A  Sovereign  Prince,  acknowledging  no 
"  fuperiour,  in  diftrefs  at  home,  flyeth 
"  to  the  kingdom  of  his  Confederate,  be- 
"  ing  likewife  a  Sovereign  Prince,  and 

(/")    Camd.   346, 

Vox.  II.  P  p  "  is 
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"  is  by  him  received  into  protection  j 
"  yet  kept  in  fafe  cuftodyy  as  having  been 
"  a  Competitor  afore  of  that  kingdom^ 
u  where  he  praclifed  by  open  facl  againji 
"  the  Itfe  and  the  kingdom  of  that  Prince.. 
u  Whether  may  fuch  the  practifer  be 
"  therefore  juftly  put  to  death  ?"  (i) 

Upon  this  celebrated  queftion,  iffue  was 
joined  by  the  civilians  of  the  time,  although 
it  was  eafy  to  fee,  In  the  account  that  was 
published  for  the  fatisfaftion  of  the  people,, 
what  was  the  predominant  fpirit,  from  the 
fcantmefe  of  the  objections,  and  the  fulnefs 
of  the  anfwers.  On  the  part  of  the  Queen 
©f  Scots y  it  was  contended, 

I.  That  fhe  was  an  anointed  Queen  as.  welt 
as  Elizabeth,  and  that  par  in  parem>  non  ha^ 
bet  poteftatem. 

II,  That  ihe  came  into  the  kingdom,  fub- 
jedt  only  to  the  Law  of  Nations,  and  there- 
fore not  amenable  to  the  municipal  jurifdio 
tion. 

To  this  it  was  anfwered,  that  fhq  had 
beea  depofed  by  her  fubj eels,  and  therefore 

{k)  Strype,  3,  299. 

was 
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Was  not  to  be  confidered  as  a  Sovereign  ;  but 
that  even  if  fhe  were  Queen  of  Scots  in  pof- 
feflion,  yet  fhe  was  a  feudatory  to  Elizabeth, 
and  confequently  might  be  tried  ;  that  every 
Prince,  not  in  his  own  territories,  parts  with 
his  inviolability  in  the  country  where  he  rejides  • 
that  it  was  known  law>  that  all  perfons  com- 
mitting crimes  were  fubjecl  to  be  tried  for 
them  in  the  countries  where  they  committed 
them ;  and  that  if  a  Sovereign  coming  into 
the  territories  of  another,  were  not  to  be 
thus  fubjecl;,  his  condition  would  be  better 
than  that  of  the  lawful  Prince  ;  that  with  re- 
fpecl  to  the  Law  of  Nations,  it  is  denied  that 
Queen  Mary  was  only  fubjecl:  to  them,  fince. 
all  aliens  are  fubjecl:  to  the  pojitive  law  of  the 
land,  and  that  in  matters  of  'Treafon  there 
can  be  no  difference  of  perfons,  whether  So- 
vereign or  not ;  that  the  nature  of  Treafon  is 
fuch,  as  that  the  punifliment  thereof  is  not  tied 
to  any  law  ;  that  a  King  pairing  through  ano- 
ther King's  realm,  or  there  refiant,  is  but  a 
private  perfon,  and  may  commit  Treafon  as 
another  private  man. 

By  this  time,  therefore,  the  cafe  had  af~ 

fume$  a  new  fhape  ;  and  leaving  out  the  con- 

Pp  %  fideration 
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fideration  that  Mary  had  from  the  firft  been 
treated  as  an  enemy,  and  imprifoned  as  fuch, 
a  doctrine  was  now  fet  up  which  had  not 
before  been  thought  of  by  the  Government, 
that  Sovereigns  in  foreign  countries  fhould  be 
confidered  as  common  aliens,  and  upon  the 
fuppofition  of  having  enjoyed  the  protec- 
tion of  the  laws,  mould  be  deemed  amenable 
to  their  power.  To  fupport  this,  the  hiftory 
of  the  world  was  ranfacked  for  cafes,  wherein 
Sovereigns  had  been  punifhed  by  fellow  So- 
vereigns, although  whether  they  had  been 
punifhed  judicially,  or  whether  they  were  as 
perfectly  independent  as  thofe  who  punifhed 
them,  did  not  feem  to  come  into  the  enquiry. 
Dr.  Dale,  however,  (the  fame  who  had  been 
confulted  on  the  Bifhop  of  Rofss  cafe,)  upon 
being  again  applied  to  by  Burleigh  for  the 
fatisfaction  of  her  Majefty,  gave  it  as  his  opi- 
nion, that  nihil  eft  in  toto  jure  certius,  than 
that  the  Queen  of  Scots  having  committed  a 
crime  in  England,  might  there  be  judicially 
tried.  (/) 

Into  the  particulars  of  the  precedents  quoted 
wc'  fhall   now  proceed  to   enquire,    and  not 

(0  Strype.  3-  365* 

one 
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one  of  them  perhaps  will  be  found  to  fupport 
the  reafoning  we  have  detailed.  They  were 
in  number  five  ;  thofe  of  Dejotarus,  Licinius, 
Conraddin,  Robert,  and  Joan,  (m)  the  three  lat- 
ter, Sovereigns  of  Naples. 

Of  thefe  the  firft  is  inapplicable,  fince  De- 
jotarus  was  a  tributary  and  conquered  King  of 
Galatia,  and,  according  to  the  known  cuf- 
tom  of  the  empire,  forced  to  fubmit  to  the 
Roman  jurifdiction.  He  had  befides  been 
deprived  of  his  dominions  by  Cafar,  for 
adhering  to  Pompey,  although  afterwards 
reftored  to  a  part  of  them.  He  was  there- 
fore every  way  inferiour  to  the  Dictator,  and 
when  accufed  of  a  defign  againft  his  life,  was 
called  upon  to  anfwer  for  his  crime,  trufting 
to  fuch  equity  in  the  form  of  trial  as  a  con- 
queror chofe  to  award  him.  We  may  add 
alfo,  that  although  the  oration  of  Cicero,  in 
his  behalf,  proves  that  he  was  called  upon  to 
anfwer,  yet  it  was  to  Casfar  himfelf,  and  no 
fentence  was  paffed  in  the  caufe.  («)  The 
fecond  cafe  is  ftill  lefs  applicable,  fince,  what 

(m)  Strype.  364.  Append.  B.  2.  N.  1.  Camden  37 1. 
(n)  Middleton's  Life  of  Cicero.  2.  215,  10. 

P  p  3  ever 


582        FROM  THE  FIFTEENTH,   TO     * 

ever  may  have  been  the  crime  of  Licinius,  or 
the  manner  of  his  death,  about  which  there  is 
much  obfcurity,  it  is  at  lead  certain  that  he 
was  no  longer  Sovereign  when  he  was  put  to 
death.  He  had  been  conquered  in  open  war 
by  ConJlantiney  had  been  deprived  of  regal 
power,  and  had  retired  a  humble  individual 
to  Theffalonica,  where,  according  to  Eutro- 
pius,  "  contra  religionem  facramehti,  privatus 
"  occifus  eft.  (o)"  Upon  the  third  cafe  of  Con- 
raddin,  we  have  already  obferved  much  in  ano- 
ther part  of  this  work,  (p)  It  will  be  recolle&ed 
that  he  entered  Naples  in  open  war,  and  was 
conquered  in  battle.  Although,  therefore, 
he  might  have  been  proceeded  againft  as  an 
enemy,  yet  none  but  fuch  ignorant  and  bar- 
barous times  could  have  allowed  the  pro- 
priety of  proceeding  againft  him  by  a  judi- 
cial procefs.  Even  as  it  was,  alfo,  we  pointed 
out  that  the  tranfaftion  did  not  pafs  without 
cenfure  on  the  ground  of  its  irregularity,  from 
the  public  lawyers  of  the  time,  (q)     With  re- 

(<?)  L.  io.  6.  (p)  Vol.  L  p.  257,  258. 

(q)  Succaria,  the  moft  famous  lawyer  of  his  time,  wrote  a 
book  exprefsly  to  prove  this  a&  of  Charles  to  be  againft  the 
Law  of  Nations.     Hift.  de  Sicile  parBurigny.  2.  174. 

fpe& 
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fpecT:  to  the  cafe  of  Joan,  it  would  be  won- 
derful how  it  could  have  been  offered  at  all, 
had  it  not  been  neceffary  to  blacken  the  cha- 
racter of  Mary,  by  drawing  a  parallel  be- 
tween her  and  the  Neapolitan,  which  was 
done  in  all  due  form  by  the  Parliament,  and 
offered  to  the  Queen;  (r)  With  the  characters 
of  thefe  two  Princeffes  we  have  here  nothing 
to  do.  With  refpecl:  to  the  force  of  the  pre- 
cedent, it  is  well  known  that  Joan  was  exe- 
cuted flagrante  bello  by  her  conqueror,  Du- 
razzOy  without  any  form  of  judicial  procefs, 
and  confequently  it  could  not  confiftently  be 
made  the  foundation  for  proceeding  juridically 
againft  Mary.  The  remaining  cafe  of  Ro- 
bert was  mod  relied  upon  by  the  Civilian, 
Dale^  who  lays  great  ftrefs  upon  the  opinion 
of  Pope  Clement  V,  who  reviewed  and 
cancelled  the  judgment  of  the  Emperor 
againft  him.  The  opinion  is  as  follows : 
"  Quod  fi  punitio  criminis  intra  diftri&um. 
u  Imperialem  commiffi,  ad  Imperatorern/ir/2z;z 
*?  pertinuifle  afferatur  ;  verum  eft  quidem,  Ji 

(r)   See  "  The  analogy  or  refemblance  between  Joan 
Qi  of  Naples,  and  Mary  Q±  of  Scotland."     Strype.  3. 
Append.  2. 

P  p  4  "  in 
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"  in  eodemdijiridiufuiffet  inventus  delinquens"{s) 
If  we  examine,  however,  the  cafe  which  gave 
rife  to  this  opinion,  we  fhall  find  it  equally- 
inapplicable  to  that  of  Mary  with  the  reft. 
Robert  King  of  Naples  had  oppofed  with  an 
armed  force  the  progrefs  of  Henry  VII.  in 
Italy,  upon  which  that  Emperor  refolved  to 
depofe  him  as  his  vaj/al  who  had  taken  arms 
againft  his  fuperiour  Lord.  For  this  pur- 
pofe  he  affembled  a  council  at  Pi/a  in  13 13, 
where,  according  to  Struvius^  tanquam  vafa/- 
lum  quod  Florentinos^  &c.  &c.  ad  rebellionem 
concitaverit,  et  Pifanos  Imperatori  fideles  in- 
feftaverit ;  ad  Imperialem  curiam  vocatus,  non 
comparaverit,  profcribit,  omnefque  vafallos  ac 
fubditos  a  vinculo  fidelitatis  abfolvit,  (/)  In 
this  tranfadion  therefore  we  fee  the  mere  ad 
of  a  Lord  Paramount  againft  a  rebel  fubjed  ; 
of  a  German  Emperor  putting  his  vaflal  to 
the  Ban  of  the  Empire.  The  reafon  why 
the  fentence  was  reviewed  by  the  Pope,  was, 
becaufe  the  fentence  was  pafled  in  a  coun- 
try, not  within  the  Imperial,  but  the  Papal 
jurifdidion  •  and  consequently  the  Emperor's 

(j)   Stryps.  3.  365. 

(/)  Struv.  Corp,  Hift.  Germ.  P.  9.  S.  4,  14. 

autho- 
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authority  to  pafs  any  fentence  at  all,  was 
queflioned.  With  refpect  to  his  opinion, 
that  if  Robert's  a£t  of  delinquency  had  hap- 
pened within  the  Imperial  territory,  he  might 
perhaps  {for/an)  have  been  fubjecl:  to  his 
jurifdidtion,  it  is  not  only  very  faintly  ex- 
preffed,  but  the  point  muft  depend  upon  the 
fad:,  whether  the  Emperor  held  the  King  of 
Naples  to  be  his  vaffal  or  not ;  and  at  moll  it 
can  be  taken  but  as  a  mere  obiter  dictum. 

Such,  however,  were  the  ideas,  and  fuch 
the  cafes  to  fupport  them,  which  were  enter- 
tained by  the  Englifh  Statefmen  and  Civi- 
lians in  the  fixteenth  century,  upon  this  part 
of  the  Law  of  Nations.  Yet  the  point  was 
not  fo  clear,  even  in  thofe  times,  but  that 
Mary  was  aware  of  the  arguments  that  were 
to  be  brought  againft  them  :  and  we  may 
remark,  that  the  man  who  feems  to  have  beft 
underftood  the  matter,  that  is,  the  moft  con- 
fiftent  and  legitimate  way  of  proceeding 
againft  her,  was  Morton,  her  declared  enemy, 
who,  without  feeking  to  colour  the  affair 
with  pretexts  which  he  probably  knew  were 
illegal,  propofed  boldly  that  fhe  mould  be 
fent  back  into  Scotland,  and  put  to  death 
j  (I  fup- 
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(I  ftippofe  as  an  open  enemy)  in  the  very 
frontiers  and  borders  of  both  kingdoms,  {u} 
When  Mary  herfelf  was  called  upon  to  plead 
to  the  jurifdi&ion  of  the  Court  which  tried 
her,  (he  aflerted,  with  firm  dignity*  that  u  fhe 
u  was  no  fubjecl:,  and  would  rather  die  a 
"  thoufand  deaths  than  acknowledge  herfelf 
"  to  be  one,  considering  that  by  fuch  ac- 
"  knowledgment  fhe  ihould  both  wrong  the 
"  fublimity  of  Regal  Majefty,  and  withal 
"  confefs  herfelf  to  be  bound  by  all  the  laws 
"  of  England,  even  in  'matters  of  religion." 
She  afterwards  objected  to  the  ftatute  that 
had  been  made  againft  her,  and  afked  the 
Commiflioners  by  what  law  they  intended  to 
proceed ;  and  fo  low  in  her  eftimation  (pof- 
fibly  without  much  injuftice)  were  the  Eng- 
lifh  Civilians,  that  flie  told  them,  if  they 
meant  to  act  upon  the  Civil  or  Canon  Law, 
they  muft  fend  for  interpreters  of  it  from  Pa- 
via  or  »  Poitiers^  or  fome  foreign  Univer- 
iities,  for  in  England  none  fit  for  it  were  to 
be  found.  "  If  I  am  to  be  tried,'"  fays  this 
dignified  Princefs  on  other  occafions,  "  who 
"  fliall  be  my  Peers  ?  Whereas  the  Queen 
"  writes,  that  I  am  JubjeSi  to  the  laws  of 
{u)  Camd.  346* 

*  England, 
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"  England,  becaufe  I  have  lived  under  their 
u  protection.     I    anfwer,   that   I    eame   into 
"  England  to   crave  her  aid    and  protection, 
"  and  have  ever  fmce  been  detained  in  pri- 
"  fon."     Hatton,  one  of  the  Commiffioners, 
told  her,  that  her  plea  was  bootlefs.     "  You 
4t  fay  you  are   a  Queen !   Be  it   fo.     In  fuch 
"  a  crime  as  this,  the  Royal  Dignity  itfelf  is 
"  not   exempt    from    anfwering,    neither  by 
"  the  Civil,  nor  Canon  Law,  nor  by  the  Law 
"  of  Nations,  nor  of  Nature"     Bromley,  the 
Chancellor,  made   ufe   of  the    fame   fort   of 
language,  but  with  little  effect  ;  and  the  only- 
argument  which  overcame  her  firmnefs,  was 
one  peculiarly  calculated  to  make  an  impref- 
fion  upon  the  mind  of  an    innocent  woman, 
(if  indeed   we   can  fuppofe    her   to    be  fo !) 
anxious  to  clear  her  fullied  reputation.     Al- 
though me  had  refufed  to  anfwer  juridically 
as   a  fubjecl:,  Mary   had  conftantly  expreffed 
a  wifh  that  her  conduct  mould  be  examined ; 
and  Hatton  urging  to  her,  that  all  were  as 
anxious   as   herfelf  to    prove  her  innocence, 
and  that  by  denying  the  power  of  the  Court, 
fhe  would  give  rife  to  the  fufpicion  that  flie 
only  meant  to  avoid  examination,  fhe  yielded, 
though,  fays  Camden,  "  with  much  adoe  and 
**  ill  will,   left  fhe  fhould  feem  to  derogate 

"  from 
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"  from  her  predeceflbrs  or  fucceffors."  (w) 
The  event  is  well  known;  and  I  have  sonly 
to  add,  in  order  to  complete  the  hiftory  of 
the  fafts  of  the  cafe,  that  after  many  debates 
among  the  Crown  Lawyers  as  to  the  defigna- 
tion  of  Mary ,  fhe  was  called  in  the  record  and 
the  commiffion,  "  Maria,  filia  et  hseres  Ja- 
**  cobi  Quinti,  nuper  Regis  Scotorum,  com- 
"  muniter  vocata,  Regina  Scotorum,  et  Dota- 
u  ria  Francise."  And  this  was  done  becaufe 
"  to  have  called  her  directly  and  precifely 
"  Regina  Scotorum,  could  not  well  be  war- 
u  ranted  in  law."  (x)  She  was  at  the  fame 
time  allowed  to  wear  all  her  badges  of  Dig- 
nity and  Royalty  till  after  her  condemnation, 
when  they  were  ftripped  from  her  in  form, 
by  Pow/ett,  her  then  keeper,  (y) 

Thus  far,  throughout  this  interefting  trans- 
action, we  have  ftudioufly  confined  ourfelves 
to  the  fadts,  and  the  reafoning  of  the  times,  as 

(w)  Camden.  348,  49,  50,  51,  52,  53,  54,  60,  61, 
70,  71. 

(x)  See  Popham  (Attorney  General's)  letter  on  this 
fubjecl:.     Strype  3.  364. 

(y)  Camd.  369. 

they 
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they  actually  happened,  without  going  into  that 
great  queftion  which  here  was  fo  decidedly  ar- 
gued upon,  "  that  a  Sovereign,  refident  in  the 
"  dominions  of  another  Sovereign,  may  commit 
"  treafon,  and  be  tried  for  it,  or  any  other  crime, 
"  in  the  courts  of  the  land"  Upon  that  queftion 
we  are  now  called  upon  to  remark,  and  in  our 
opinion,  nothing  was  deemed  upon  it  in  point 
of  fact,  by  the  cafe  before  us.  For  although, 
by  an  attention  to  it,  as  thus  minutely  Hated, 
we  may  difcover  much  reafoning  for  the 
affirmative,  yet  neither  was  any  fair  precedent 
quoted,  nor  does  the  cafe  itfelf  amount  to 
one,  if  all  the  circumftances  are  confidered. 
Mary  had  never  been  that  free  agent  in  the 
kingdom  of  her  Sifter  Queen,  fo  as  to 
conftitute  the  cafe  of  an  Alien  Sovereign 
protected  by  the  Law  and  infringing  it, 
which  mud  always  be  fuppofed  before  we 
can  go  into  the  queftion  at  all.  She  had 
alfo,  as  we  have  feen,  been  detained  pri- 
foner  from  the  firft,  by  right  of  war;  and 
under  this  vie/w  of  the  matter,  it  may  be  faid 
to  amount  to  no  more  than  the  cafe  of  a 
prifoner  of  war,  detained  always  in  prifon, 
and  afTenting  to  an  aft  againft  the  life  of  his 
Conqueror ;  in   which   the   true  manner  of 

pro- 
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-proceeding  againft  him  would  be  in  the  fum- 
mary  way  of  martial  law,  without  having  re- 
courfe  to  the  municipal  courts  of  the  country. 
Of  this  opinion  was  the  Civilian  Zouch,  when, 
a  century  afterwards,  he  came  to  review  this 
celebrated  tranfaclion ;  he  holding  exprefsly, 
that  no  Sovereign  can  be  regularly  tried  in 
the  courts  of  another  Sovereign,  although  he 
may,  upon  provocation,  be  proceeded  againft 
in  open  violence,  in  the  fame  manner  as  if  he 
had  remained  at  home,  and  war  had  been  de- 
clared againft  him.  And  this  he  affirms,  with 
reafon,  to  be  a  full  anfwer  to  the  argument 
againft  the  immunity  of  Sovereigns,  that  if  it 
were  allowed,  the  foreign  would  be  in  a  better 
condition  than  the  native  Prince,  {z) 

The  whole  therefore,  in  our  opinion,  that 
the  cafe  of  Queen  Mary  can  in  facT:  amount  to 
as  a  precedent^  is  this  ;  that  a  Sovereign  Prince, 
in  the  territory  of  another  Sovereign  Prince, 
detained  by  right  of  <war9  and  treated  from  the 
firft  as  an  Enemy,  was,  upon  confpiring  againft 

(z)  Et  fi  cum  in  territorio  principis  in  quern  con- 
jurarunt  deprehenfi  funt,  praefenti  vindichi  uti  melius  vide- 
bitur;  juri  gentium  convenit  pro  'hoftibus  declarare,  unde* 
non  expeflato  judicio.)  cuiviseos  interficere  impune  liceat. 

Solut.  Quaeft.  de  Jud,  Leg.  &c,  &c.  84, 

the 
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the  life  of  his  Conqueror,  put  to  death,  by  the 
decree  of  a  Court  exprefsly  ere&ed  by  law  to 
watch  over  his  attempts,  and  enquire  into  the 
truth  of  the  fads.  Whether  it  was  neceflary 
to  erect  fuch  a  Court  by  law,  and  for  fuch 
a  purpofe,  is  another  queftion  ;  and,  at  any 
rate,  to  try  an  enemy,  taken  and  detained  pri- 
foner  by  right  of  war,  in  the  common  Courts 
of  the  country,  is  too  notorioufly  irregular^ 
to  need  any  comment  at  alL  With  refpedi 
to  the  queftion,  whether  a  paramount  So- 
vereign, at  peace  with  another,  freely  re- 
siding in  his  country,  and  commiting  a 
crime  either  againft  the  pofitive  law  of 
the  land,  or  againft  the  law  of  nations,  is 
fubjefl:  to  the  municipal  jurifdi&ion  of  that 
country ;  whether  this  was  found  law,  al- 
though it  muft  be  confeffed  that  fuch  was 
the  length  to  which  the  Englim  Govern- 
ment meant  to  carry  it,  the  cafe  in  our 
opinion,  decides  nothing*  For,  whatever  may 
have  been  the  reafoning  of  the  Statefmen, 
the  Parliament,  or  the  Judges ;  as  a  fa£ly  it 
cannot  be  made  to  go  farther  than  what  has 
actually  been  ftated.  At  the  fame  time,  that 
reafoning  is  left  upon  its  own  ground  ;  and 
whether  as  an  abftrad  proportion  it  is  found, 
2  or 
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or  unfound,  we  pretend  not  to  decide,  con- 
tenting ourfelves  with  having  fhewn,  that,  if 
it  is  the  former,  it  is  at  leaft  not  fupported  by 
any  full  cafe  in  the  hiftory  of  the  world. 

Others  again  endeavour  to  throw  the  cafe 
of  Mary  entirely  afide,  by  affuming  all  the 
way  through,  that  fhe  was  in  reality  not  a 
Sovereign  when  fhe  came  into  England,  or  at 
the  time  of  her  trial  ;  and  of  this  opinion  is 
VatteL  [a)  I  fear,  however,  that  the  fads 
will  not  fupport  this  fort  of  reafoning.  The 
whole  of  what  has  been  ftated,  fhews  very 
clearly,  that  Mary  came  Into  England'  an 
acknowledged  Queen ;  and  as  fuch  her  Am- 
baffador  (the  Bipiop  of  RofsJ  at  the  Englifh 
Court,  was,  even  upon  notorious  delin- 
quency, allowed  his  privileges.— i\s  fuch  alfo 
fhe  was  confidered  in  all  the  reafoning  of  the 
Statefmen  and  Civilians  concerning  her  ;  and 
her  dignity  was  exprefsly  acknowledged 
whenever  thcfe  difficult  queftions  concerning 
the  right  and  manner  of  punifhing  her  were 
difcuffed.     And   though   the   Parliament    af- 

(tf)  VatteL  2.  7. 1 08.  Le  fameux  excmple  de  Marie 
reine  d'Ecoffe,  que  Ton  voit  ii  fouvent  allegue  en  cettc 
matiere,  n'y  vient  pas  fort  a  propos.  Cette  Princefle  ne 
pofTedoit  plus  la  couronne  quand  eile  vient  en  Angleterre, 
&  qu'elle  y  fut  arretee,  iueee  gt  condamnce. 

feded 
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feded  to  call  her  "  the  late  Queen ;"  and  fhd 
was  defcribed  at  her  trial  merely  as  the 
w  heiref"  of  King  James,  yet  me  enjoyed  the 
refpeft  and  the  badges  of  Royalty,  and  was 
not  ftripped  of  them  till  after  her  condemna-* 
tion. — This  manner i  therefore,  of  confidering 
her  as  a  private  perlbn,  is  only  calculated,  I 
think,  to  elude  the  queftion  which  is  gene-» 
rally  founded  upon  her  cafe  ;  although  it  is 
certain  that  to  thofe  who  can  confider  her  as 
not  acknowledged  by  the  Englifh,  it  will 
have  the  effect  which  Vattel  fuppofes. 

With  refpecT:  to  the  main  queftion,  we  afa 
not  here  called  upon  to  endeavour  to  decide 
it,  although  the  opinions  entertained  upon  it* 
it  was  our  duty  to  relate*  The  tenor  of  thefe 
opinions  in  England  we  have  already  fhe wn ; 
and  it  muft  be  owned,  that  whatever  may 
be  fuppofed  to  have  been  decided  at  the  time 
concerning  the  depofition,  or  the  fovereigrity" 
of  Mary,  the  Minifters  and  Lawyers  of  Eng-* 
land  held  in  the  rnoft  decided  terms,  that 
a  Sovereign,  acknowledged  as  fuch,  and  re«* 
fiding  freely  within  the  territory  of  another, 
was  liable  to  be  punifhed  for  Treafon  by  the 
courts  of  the  land*  Of  this  opinion  alfo  were 
feveral  foreign  Jurifts,  fuch  as  Hottoman  and 

Vol*  IL  Q_q  ArdU 
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Arnifseus.  At  the  fame  time,  the  reafoning 
upon  which  they  chofe  to  reft,  is  liable  to  de- 
cifive  objections  ;  for  the  law  of  nations  wa& 
then  but  little  known  ;  and  all  the  arguments 
concerning  it  were  taken  from  the  civil  kw 
of  the  Romans,  the  inefficacy  of  which  we 
fhall  prefently  have  occafton  to  difcufs.  Thus 
Hottoman  founds  his  opinion  upon  the  Roman 
maxin)},  that  a  Magiftrate,.  out  of bis  province, 
is  no  longer  inviolable ;  {i)  as  if  any  parallel 
could  be  drawn  between  a  Sovereign  PrJncef 
holding  his  throne  from  no  one,  and  liable  to 
no  jurifdi&ion,  and  a  Subject  Officer  holding 
a  deputed  authority  !  It  is  right,  however,  to 
review  a  pofition  of  Zouch  upon  the  other 
fide,  in  which,  probably,  he  trufts  too  much 
to  the  precedent  he  offers, — In  defending  the 
exemption  of  Sovereigns  from  tria/rhe  goes 
:fo  far  as  to  fay,  they  are  Sovereigns  in  a 
foreign  country,  even  quoad  their  own  jurif- 
diftion  in  criminal  caufes*  This  he  founds 
on  a  cafe  contained  in  Fleta,  in  whkh  Ingelram 
de  Nogent  being  taken  in  the  Palace  of  Ed- 
ward I.  of  England,  when  that  King  was  at 
Paris,  for  having  ftolen  fome  diver  plate,  there 
was  made  aqueftion  concerning  the  perfonwho 
was  to  try  him;  and,  aiter  fome  debate  betweeix 

{b)  Ap.  Zouch  Solut  Qujeft,  56,  57, 5&r 

ft* 
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the  Steward  of  the  Englifh  Houfehold  and  the 
French  Magiftracy,  the  King  of  England  was 
allowed  the  privilege  of  his  Palace*  If  Ami* 
fceus^  fays  Zouch^  had  been  aware  of  this  cafe, 
he  would  not  fo  rafhly  have  held  that  Sove- 
reigns loft  their  privileges  in  a  foreign  coun- 
try !  (c)  [At  the  fame  time,  from  Zouch's 
own  manner  of  relating  this  precedent,  I 
think  it  is  very  doubtful  whether  it  was  de* 
termined  for  the  foreign  King,  as  a  known  and 
univerfal  cujlom^  or  whether  it  was  not  merely 
a  conceffion,  or  compliment  on  the  part  of 
the  French*     The  words  are, 

€i  Habitis  tunc  inde  tra&atibiis,  in  Concilia 
cc  Regis  Franciae  confideratum  fuit,  quod  Rex 
"  Anglise  ilia  regia  prerogativa  et  hofpitii 
*c  fui  privilegio,  uteretur  &  gauderet"  (d) 


It  was  agreed  that  the  King  of  England 
Might  ufe  and  enjoy  the  prerogatives  of  his 
Palace  ! — At  any  rate,  fo  Weighty  a  matter 
cannot  be  difpofed  of  upon  the  authority  of 
a  very  imperfecT:  and  antient  cafe,  and  which 
at  belt  can  only  be  the  foundation  of  a  col- 
lateral argument.  Vattel  holds  the  fame 
opinion  with  Zouch^  both  with  refpecT:  to.  the 

0)  Solut.  Qucefl.  &c.  82.         {d)  Id.  81. 

Qji  z  exemption 
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exemption  of  a  Sovereign  from  trial,  and  the 
enjoyment  of  his  own  prerogatives  over  his 
own  fubje&s  in  the  foreign  State.  Leaving 
the  latter  queftion,  we  can  only  obferve,  that 
the  reafon  he  contents  himfelf  with  giving 
for  the  former,  is  far  from  fatisfactory,  if  it 
may  not  even  be  turned  againft  him.  A  Sove- 
reign, fays  he,  cannot  be  fubjecT:  to  the  laws  in 
a  foreign  country,  "  Car  on  neprefumepas  qu'il 
"  ait  confenti  a  s'y  foumettre  !"  he  therefore 
holds  that  we  ought  to  jlipulate  with  him  be- 
fore hand,  that  he  fhall  fubmit  to  the  laws.  (<?) 
It  is  needlefs  to  point  out,  that  if  the  whole 
depends  upon  the  mere  prefumption  of  what 
is,  or  what  is  not  the  intention  of  the  Sove- 
reign, we  may  as  well  prefume  that  he  will, 
as  that  he  will  not  fubmit  to  the  laws.  Vattel 
holds,  with  more  reafon,  that  if  the  Sove- 
reign is  guilty  of  any  hoftile  act,  he  may  be 
proceeded  againft  as  a  declared  enemy,  in  the 
fame  manner  as  if  he  had  committed  it  out  of 
the  country,  (f) 

It  may  feem  fomewhat  remarkable,  as  we 
have  contended,  in  another  place,  fo  decidedly 

(0  Droit  des  Gens,  4.  7.  io&.  (/)  lb. 

for 
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for  the  exemption  of  Ambafladors,  who 
are  but  the  reprefentatives  of  a  Sovereign, 
that  we  fhould  not  contend  equally  for  the 
Sovereign  himfelf  ?  Upon  this,  however,  we 
have  to  obferve,  that  there  is  a  great  dif- 
ference as  to  the  caufe  for  which  one  Sove- 
reign vifits  the  country  of  another.  If  he 
chufes,  if  I  may  ufe  the  expreflion,  to  be  his 
own  Ambaffador,  and  comes  to  treat  of 
national  concerns,  all  the  reafoning  grounded 
upon  the  neceflity  for  the  communication  of 
nations  will  apply  in  his  favour,  and  here 
Vattel  is  alfo  decidedly  for  him.  (g)  But  if 
he  comes  as  a  mere  traveller,  or  to  take 
refuge,  without  any  bufinefs  to  tranfadr, 
whatever  may  be  the  real  juftice  of  the  cafe  ; 
he  is  at  leaft  precluded  from  relying  upon 
that  part  of  the  reafoning.  He  is  alfo  de- 
prived of  a  much  ftronger  argument  in  favour 
of  Ambafladors,  namely,  that  it  is  not  the 
intention  of  the  Law  of  Nations  to  exempt 
them  altogether,  but  fimply  from  a  foreign 
jurifdi&ion  ;  fmce  if  their  crime  be  againft  the 
law  of  nature,  it  is  natural  to  fuppofe  that 
their  own  laws  will  punifh  them  :  whereas  in 

(£)  Droit  des  Gens.  4.  7.  108, 
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the  cafe  of  a  Sovereign,  he  is  amenable  to  no 
law  in  his  own  country,  and  confequently  the 
puniihment  demanded,  cannot  be  executed. 
Upon  the  whole,  the 'queftion,  which  has  been 
called  by  Pqfcbal,  upon  .another  occafion, 
w  Anxia  et  nodofa,"  may  he  reduced  to  this  ; 
whether,  if  a  Sovereign,  being  in  a  foreign 
country,  upon  no  national  bufmefs^  but  on  a 
mere  vifit  of  curiofity,  or  having  taken  refuge 
there,  commit  murder,  or  any  other  crime 
againft  the  law  of  nature  ;  it  is  one  of  thofe 
cafes  in  which  the  intereft  and  bufinefs  of  the 
world  are  more  benefited  by  letting  him 
efcape,  than  the  fupport  of  the  laws  is  weak- 
ened by  waving  the  puniihment ! 

What  the  Law  adually  is,  or  has  fairly 
been  uppn  this  queftion,  weprofefs  not  to 
determine.  Throughout  the  cafe  we  have 
been  reviewing-,  we  have  contented  our- 
felves  with  ftating  at  large  the  opinions  that 
were  held,  and  the  real  extent  of  the  prece- 
dent in  point  of  fa£t.  We  have  alfo  reviewed 
the  cafes  relied  upon,  and  endeavoured  tq 
Ihew  their  total  inefficacy.  The  reafoning 
pn  both  fides  we  leave  to  the  reader,  fimply 
pbferying,  that  if  our  fentiments  upon  the 
5  Whol§ 


THE  SEVENTEENTH  CENTURY.     599 

vdiole  matter  are  juft,  there  is  at  leafl  no 
cafe  in  the  hiftory  of  the  world,  by  which  to 
fupport  the  general  difcuffion. 

And  this  will  finifh  what  we  have  to  fay 
upon  this  interefting  fubje£t — Whether  in 
the  laft  cafe,  the  proceedings  of  the  Englifh 
Council  were  governed  folely  by  their  hatred, 
or  their  dread  of  Queen  Mary ;  or  whether 
they  bona  fide  believed  their  arguments  to  be 
founded  upon  the  real  Law  of  Nations  of 
their  time,  it  is  perhaps  not  eafy  to  determine 
with  precifion.  Certain  it  is,  that  however 
from  the  various  caufes  we  have  related, 
Europe  may  be  faid  to  have  been  improved 
in  its  maxims,  much  yet  remained  to  be  done* 
The  hoftilities  of  nations  were  ftill  often 
carried  on  with  the  extremity  of  rigour,  and 
when  cafes  of  nicety  were  ftarted,  the  ig- 
norance of  men  were  ftill  fo  great,  that  they 
generally  fell  into  difficulty,  and  often  into 
a&ions  which  call  a  ftain  upon  their  honour. 
Of  the  latter,  the  behaviour  of  fo  generous 
a  Prince  as  Francis  I.  after  the  famous 
Treaty  of  Madrid,  is  a  ftrong  and  eminent 
proof. — Every  one  knows  the  price  which 
this  King  had  paid  to  Charms  V,  for  his 
Qjl  4  liberty, 
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liberty,  after  the  battle  of  Pavia.  He  agreed, 
amongft  other  things,  to  reftore  the  Dutchy 
of  Burgundy,  provided  he  were  firft  fet  at 
liberty,  and  ftipulated  that  in  cafe  he  failed, 
he  would  upon  his  honour  and  his  oath  re- 
turn to  Spain,  and  once  more  furrender  him- 
felf  prifoner  to  the  Emperor,  (/j)  Nothing 
could  be  clearer  than  the  conduct  which, 
under  this  agreement,  he  was  bound  to  pur- 
fue ;  but  as  he  forefaw  a  very  unpleafant 
alternative,  he  fell  upon  a  meafure  which 
nothing  but  the  ignorance  of  the  times  (though 
comparatively  fo  much  improved)  could  evert 
palliate.  A  few  hours  previous  to  the  fign- 
ing  the  Treaty,  he  aflembled  fome  of  his 
friends,  and  after  enumerating  the  arts  and 
the  rigour  which  the  Emperor  had  employed 
to  procure  his  aflent  to  fuch  conditions,  he 
made  a  formal  proteft  in  the  hands  of  Notaries, 
that  his  confent  was  involuntary \  and  there- 
fore void  5  and  with  the  intention  to  break 
it  thus  warm  in  his  mind,  he  immediately 
afterwards  figned  the  Inftrument,  (/)  Scarce 
was  he  fet  at  liberty,  but  the  confequence  of 
fech  intentions  was  made  evident.   He  joined 

(h)  l^ecueijdes  Trait  2»  Il?» 

ta 
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in  a  league  againft  Charles,  with  the  Pope, 
the  Venetians,  and  the  Duke  of  Milan  ;  and 
the  former,  proceeding  upon  the  old  Law  of 
Nations,  operated  upon  by  the  Ecclefiaftical 
Inftitutions,  made  ufe  of  a  power  which 
had  not  yet  been  abrogated,  (k)  and  as 
the  fole  director  of  cafes  of  confcience,  ab- 
folved  the  French  Monarch  from  his  oath.  (/) 
In  virtue  of  this,  and  on  other  pretences, 
Francis  refufed  to  execute  feveral  articles 
of  the  Treaty,  and  when  the  Imperial  Am- 
baffadors  came  to  remind  him  of  his  obliga- 
tions, he  gave  audience  in  their  prefence  to 
fbme  Deptuties  of  the  States  of  Burgundy, 
who  ftoutly  afferted  that  at  the  time  of  mak- 
ing it,  he  had  it  not  in  his  power  to  alienate 
the  dominions  qf  the  crown,  (m)  At  the  fame 
time  he  refufed  to  return  to  prifon,  and  thefe 
"Vvere  the  fubterfuges  of  the  moft  open  and 
generous  Prince  of  his  time,  to  elude  the  per- 
formance of  a  Treaty  which  had  reftored  him 
to  liberty.  The  refpedt  we  have  for  him, 
makes  us  wifhful  to  attribute  thefe  unjuft  and 
inconfiftent  operations,  entirely  tq  the  blind- 
jiefs  of  his  age? 

(i)  See  Chap.  XIII.  p.  1*5, 

(/)  Roberts,  Ch.  V.  2.  346.  («)  Id.  348. 

5^ 
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But  the  rigour  of  the  laws  of  war  during 
thefe  times,  was  equally  notorious  with  this 
ignorance  in  the  interpretation  of  Treaties  ; 
and  although  there  certainly  were  not  thofc 
defolating  figns  of  extermination  which  had 
marked  the  earlier  wars  of  Europe,  yet  men 
had  not  yet  by  any  means  acquired  that  foftv 
nefs  and  polifh  which  a  more  intimate  ac- 
quaintance with  their  duty  has  fince  taught 
them.  The  Spaniards,  partly  from  their  zeal 
for  catholicifm,  partly  from  the  mere  purfuit 
of  their  old  maxims,  continued  to  condemn 
prifoners  either  to  death,  or  to  the  gallies..(/z) 
The  old  maxim  that  no  faith  ought  to  be 
kept  with  heretics  was  enforced  by  Catholics 
againft  Proteftants,  In  fome  countries,  ev^n 
Chrijiian^  (as  in  Mufcovy])  it  was  fuppofed  to 
be  perfectly  compatible  with  Chriftianity  to 
Commence  war  without  any  denunciation  ;  (0) 

(  n)  Rymer's  Facd.  16.591.  Camd,  123, 

(0)  Camd.  285.  It  was  a  Ruffian  Tzar  who  ordered  an 
AmbafTador's  hat  to  be  nailed  to  his  head,  for  infifting 
upon  that  part  of  the  ceremonial  by  which  AmbafTadors 
are  allowed  to  be  covered  before  the  Sovereign.  (Lord 
CarlinVs  Embafly  to  Ruffia.)  With  refpecl:,  however,  to 
the  neceility  of  declaring  war,  it  is  reprobated  even  in  cur 
own  age,  by  Bynkerlhoek,  Quaefh  Jur.  Pub, 

when 
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when  Chriftians  and  Turks  came  to  be  op- 
pofed  together,  their  old  cruelties  feemed  to 
revive;  (p)  and  in  the  wars  of  the  Low 
Countries^  which  broke  out  during  the  period 
1>efore  us,  there  was  fcarcely  a  tranfa&ion  fo 
favage,  or  a  maxim  fo  infamous,  but  found 
fupport  and  countenance  from  the, Princes  of 
the  time,  [q)  At  the  fame  time  this  was  the 
period  of  great  improvements  in  the  laws, 
and  in  the  arts  and  fciences,  in  moft  of  the 
countries  of  Europe,  and  every  nation  teeme4 
with  great  men.  (r) 

It  is  not  perhaps  altogether  impoffible  to 
account  for  this  backwardnefs  of  the  Law  of 

(/>)  As  at  the  fiege  of  Maltha,  where  the  Turkifli 
General  rlpt  out  the  hearts  of  the  wounded,  and  cutting 
gafhes  in  the  dead,  in  the  form  of  a  crofs>  tied  them  to 
planks,  on  which  they  floated  with  the  tide  to  the  town : 
and  where  the  Grand  Matter  in  return,  mafTacred  all  his 
prifoners,  and  putting  their  heads  into  cannon,  fhot  then* 
into  the  camp,     Watfbn's  Ph,  11.  1.  213, 

(q)  Grot.  Prolegom.  28. 

(r)  It  was  the  peculiar  fortune  of  the  fifteenth  century 
to  produce  the  greateft.  perfonages,  perhaps,  in  the  whole 
hiftory  of  Europe,  They  were  Ch.  V.  Fran,  I,  Bayard, 
Doria,  Luther,  Erafmus,  Hen.  IV,.  the  Guifes,  Coligny, 
Sully,  William  I.  of  Orange,  ( Parma,  Guftavus  Erickfon, 
Sebaftian,  Elizabeth,  Burleigh,  Walfingham,  Sidney, 
J|Tex?  Raleigh,  and  Bacon, 

Nations 
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Nations  in  comparifon  with  other  im- 
provements. Mankind  in  fad,  had  not 
yet  thrown  off  the  trammels  in  which 
almoft  all  knowledge  had  hitherto  been 
held,  and  if  we  confider  the  manner  in 
which  public  men,  even  the  beft  intentioned, 
endeavoured  to  account  for  their  public  duties, 
we  fhall  not  be  much  furprifed  at  their  want 
of  perfec"tio#  in  thefe  particulars.  It  was  not 
till  the  age  of  Grotius,  that  they  began  to 
be  confirmed  in  the  improved  notions  which 
the  circumftances  we  confidered  in  the  laft 
Five  Chapters  had  gradually  introduced  ;  arid 
we  may  probably  be  fafe  in  affirming,  that  it 
is  to  his  comprehenfive  mind  and  learning, 
that  the  law>  as  conftrued  at  prefent,  has 
ehiefly  owed  its  diftinguifhing  regularity.  Of 
fo  great  confequence  are  fometimes  the  filent 
exertions  of  the  clofet,  to  the  more  active  and 
louder  profeflions,  which  contend  with  it  fpr; 
jthe  government  of  the  world  i 

Wonderful  however  to  tell,  although  the 
greater  part  of  the  ideas  which  he  promuU 
gated  are  fo  clear  as  to  be  beyond  all  refuta^ 
tjon ;  and  fo  natural,  that  we  are  aftonifheci 
(confidenng  what  has  been  related)  that  they 

a  -  were 
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were  not  adopted  before  ;  they  were  cori- 
fidered  as  new  by  the  DoEtors  of  the  time  % 
and  it  was  fome  years  before  they  made  their 
way  into  the  minds  of  Sovereig?2si  the  only 
perfons  who  could  give  them  effect. 

To  all  thefe  topics  we  are  now  haftening,, 
and  we  have  at  length  to  confider  the  caufes 
which  gave  rife  to  the  Treatife  of  this  cele- 
brated man  ;  the  manner  in  which  it  came  to 
be  diffeminated  ;  the  aid  which  it  has  met 
with  fince,  from  the  publications  of  various 
learned  perfons ;  and  the  ultimate  and  great 
effect  which  it  has  had,  in  bringing  about 
the  fyftem  which  is  followed  at  prefent.  The 
deduction  of  thefe  points  will  clofe  our  en- 
quiries. 


CHAP, 
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X  HE  Law  of  Nations  then  about  this  period^ 
was  a  vague  and  indeterminate  phrafe  in  every 
body's  mouth,  but  with  few  precife  ideas 
annexed  to  it.  It  confifted,  as  we  have  ob- 
ferved,  in  the  various  difcuffions  we  have  had 
occafion  to  review,  of  a  firing  of  undigefted 
precedents,  the  fads  even  of  which  were  but 
little  underftood,  fo  that  they  might  be  made 
to  bend  almofl  every  way  that  fuited  the 
purpofe  of  thofe  ftatefmen  who  affeded  to 
take  them  for  their  guide.  Little  of  fcience, 
drawn  from  general  rules  or  analogies,  was 
thought  of ;  fundamental  principles  were 
fought  for  in  very  different  forts  of  fpirify 
and  there  being  no  clue,  every  thing  was  left 
on  the  hazard.  Some  recognized  no  law  but 
that  of  the' ftrongeft ;  others,  efpecially-  the 
lower  orders,  concluded  that  war  put  an  end 
to  all  laws  whatfoever ;  thofe  who  were  more 
regular,  pretended  to  be  governed  by  cuftom, 
a  thing  in  itfelf  too  variable  and  vague  to 
Hand  alone,  feldom  amounting  to  that  uni- 

verfality 
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verfality  which  only  can  give  it  authority, 
and  at  any  rate  often  an  authority  for  evil  as 
well  as  for  good.-— Others,  more  philofo- 
phical,  formed  themfelve^  in  the  fchools,  and 
allowed  no  weight  to  any  one  but  Plato 
and  Aristotle,  although,  according  to 
Grofius,  the  truth  to  which  Ariftotle  fo  much 
attached  himfelf,  had  not  more  mortal  ene- 
mies than  thofe  who  made  moft  ufe  of  his 
authority,  (s)  Thofe  alfo  of  antiquity  who 
were  propofed  for  imitation,  were  followed 
as  implicitly  in  their  vifions,  as  in  their  good 
fenfe.  Others  again,  approaching  nearer  to* 
the  bufinefs  of  the  world,  intrenched  them- 
felves  behind  the  civil  law  of  the  Romans, 
from  which  they  never  fuffered  themfelves  to 
wander.  As  if  Ulpian  and  Papinian  had  been 
infallible,  and  had  been  fent  down  from 
Heaven  to  prefcribe  laws  for  all  the  world  5 
or  as  if  its  various  nations  were  always  to 
find  a  certain  rule  of  conduct  for  their  inter- 
courfe  with  one  another  as  independent 
States,  in  laws  made  for  one  integral  commu- 
nity, which  had  long  been  fo  totally  diffi- 
pated  that  few  veftiges  of  its  original  people 

(f.)  Prolegom.  42.- 

remained. 
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remained.  Notwithftanding  this,  howevei* 
the  greateft  public  lawyers  from  the  thirteenth 
to  the  fixteenth  century,  adjudged  all  con- 
troverfies  between  nations  by  the  rules  of  this 
celebrated  law ;  and  the  errors  of *  Accurfius  and 
Bartolus^  which  might  be  excufed  by  the 
"  Temporum  fuorum  infelicitas*"  (t)  were 
followed  on  the  fame  authority*  by  the  twti 
famous  Spanifh  Civilians,  Cdvdrruvias  and 
VafqueS)  in  the  very  age  of  Grotius.  {u)  The 
general  excellence  however  of  this  latv  was 
fuch,  as  to  excufe  the  European  States  foi* 
the  high  deference  winch  they  paid  to  it : 
So  high,  indeed,  that  it  has  been  faid,  that 
whenever  our  own  ordinances  and  cuftoms 
fail,  "  Tunc  ad  Jus  Commune  et  Roiiianum 
€c  confugimus,"  for  that  in  all  uncertainty, 
the  Roman  law  was  a  fheet-anchor  by  which 
to  come  to  equity,  the  precepts  and  duties 
of  civil  life  being  no  where  fo  well  laid 
down,  (w) 

Hence  Albericus  Gentilis^    who  bore    the 
palm  from  all  the  Jurifts  before  Grotius y  and. 

(/)  Grot.  Prolegom.  54.  (u)  Id.  $$* 

(w)  Beavex's  Hift.  ef  the  Roman  Law,  135. 

wa$ 
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■was  Regius  Profeffbr  of  Civil  Law  at  Oxford, 
(1585)  (x)  lays  it  down  that  all  Sovereign 
Princes  are  boiind  to  be  governed  by  it,  in  the 
difputes  which  arife  between  thertii  (y)  But  at 
the  fame  time  this  celebrated  law  was  often  cal- 
culated to  lead  nations  into  error.  The  Roman 
Empire,  though  fo  vaft  in  its  extent  as  to  em- 
brace a  trad  of  country  more  than  equal  to 
Europe,  had  not  been,  like  Europe,  com- 
pofed  of  different  communities  independent 
of  one  another ;  but  formed  one  nation  under 
a  fupreme  Defpot^  whofe  will  gave  the  tone 
of  behaviour  to  every  one  of  its  members. 
We  have  feen  into  what  miftakes  this  led 
many  of  the  Civilians  with  refpecl:  to  the 
power  of  the  Emperor  over  other  Princes. — 
It  alfo,  as  we  have  fhewn,  affected  almoft  all 
the  earlier  reafoning  which  concerned  the  im- 
portant privileges  of  Ambaffadors,  the  word 
Legatus,  the  Ambaffador  of  a  Sovereign  Prince, 
being,  as  we  obferved,  p. 520,  ?S.1itrByrike^JJ:oek% 
often  confounded  with  the  Legatus  which 
meant  the  mere  Deputy  of  a  fubjeel:  city  to 
Rome^  and  confequently  a  fiibjed  himfelf. 

(*)  Zouch.  SoUit.  Qusfh  &c.  176. 
(?)  Dejur.  Sell,  o  $ 

Vol.  I!  R  r  In 
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In  the  debates  between    the  French   and 
Englifh  for  the  reftitution  of  Calais,  (1567)  I 
find  ftrange  ideas  of  the  Law  of  Nations. 
By  the.  Treaty  of  Chateau  Cambrefis\  it  had 
been  fettled  that  Calais  fhould  remain  in  the 
,poffeflion  of  the  French  for  eight  years,  and 
then  be  reftored.     The  time  having  expired, 
officers  .were  fent  to   demand  it  according  to 
Htyaty  ;  but  the  pofTefiion  was  defended  upon 
the  principles  of  the  Roman  law.     ".By  the 
"fame  right,"    faid  Hofpital,    Chancellor  of 
France,    "  that  the  Englifh  demand  Calais^ 
"  they  may  demand  Paris.     jSie  title  of  th$ 
"  French  is  as  old    as   the   kingdom  itfelf. 
"Though  the  Englifh   polfefled   it  for  two 
"  hundred  and  thirty  years,  yet  the  right  was 
"  in  the  Kings  of  Francer  and .  that  no  lefs 
"  than  to   the  Dukedoms   of  Guienne    and 
"  Normandy,    which   the    Englifh    had    de^» 
"  tained  long  by  force  of  arms.     The  pre- 
"  fcription   of  time  which  they  allege,  doth 
"  not  prevail  among  Princes^    but  the    right 
"  ever    prevaileth  ;     for    according    to    the 
"  Twelve  Tables,  "  The  authority  againjl  an 
"  enemy  >  is  perpetual  "(z)     Here  we  fee   the 
whole  clue   of    Hofpital's    reafohing.  *:  The 
maxims  of  the  world  muft  have  fettled  that 
(z)  Camden.  98. 

what- 
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whatever  is  fixed  by  Treaty,  muft  be  enjoyed 
as  by  pofitive  confent ;  but  the  Roman  law 
having  alfo  fettled  the  "  Adverfus  Hoftem 
u  JEterna  Aucloritas"  [a)  it  gave  a  colour  and 
turn  to  the  whole  of  the  French  reafoning.    . 

I  know  not  whether  ffobbes  had  this  Mterna 
Auftoritas  in  view*  when  he  gave  to  the 
world  his  celebrated  Treatife,  in  which  he  fo 
much  infifts  that  the  ftate  of  war  is  the  natural 
ftate  of  mankind  ;  .  but  fuch  a  pofitipn  was  by 
no. means  calculated  to  improve  the  Law  of 
Nations,  or  to  bring  men  to  any  thing  like  a 
fenfe  of  what  it  ought  to  be.  "  Every  i'nde- 
"  pendent  Commonwealth,"  fays  this  philo- 
fopher,  "  has  a  right  to  do  what  it  pleafcs 
u  to  other  Commonwealths.  And  withal  they 
"  live  in  the  condition  of  a  perpetual  war, 
"  and  upon  the  confines  of  battle,  with  their 
*c  frontiers  armed,  and. cannons  planted  againft 
"  their  neighbours  round  about.  [6)  Hobbesi 
book  appeared  but  a.  little  time  before  the 
Treatife  of  Grotius,  and  we  may  fuppofe  how 
calculated  fuch. a  fundamental  maxim  was,  tq> 
improve  the  intercourfe  of  nations. 

•     (/?)  Cicer  De  OfHc.  L.  1.  c.  12. 
(b)   De  Give,  c  2. 

Rr2  XJpofl 
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Upon  the  whole  then,  during  this  hm^ 
the  Law  of  Nations  continued  to  be  fluctuat- 
ing in  nearly  as  much  uncertainty  as  everf 
and  was  left,  as  we  have  feen,  to  be  applied 
as  it  accommodated  itfelf  with  the  Intereft  or 
caprice  of  thofe  who  were  moft  concerned. 
And  although  men  had  become  more  enlight- 
ened, and  faw  the  neceffity  of  having  fome 
fixed  principles  which  might  govern  all 
States,  as  particular  laws  governed  particular 
communities;  ftill  (o  many  impediments  arofe, 
while  thus  diverted  of  good  general  principles, 
from  power,  ambition,  and  even  religion, 
(perverted  as  it  was  from  its  original  fimpli- 
city,}  that  though  a  certain  conduct  in  cer- 
tain fuuations  was  obvioufly  neceflary,  yet 
the  reafons  for  it  lay  buried  in  obfeurity,  and 
it  was  rather  to  be  hoped  for  than  expected,  {c) 
Hence  fo  many  cafes  whofe  arguments  and 
decifion  appeared  to  clafh  together ;  hence  a 
new  doctrine  upon  almoft  every  new  fyftem 
of  politics,  or  whenever  a  new  character  ap- 
peared in  the  world  ;  hence  alfo  the  cruelty, 
bigotry,  want  of  good  faith,  and  chi- 
canery which  were  every  where  practifed, 
and  which  almoft  fcrm  the  chara&eriftic  of 

(<•)  Artis  formam  ei  impdnerc,  multi  antchac  deftina- 
runt,  perfecit  nemo.  Grot.  Prolcgom.  30. 

4  the 
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the  ages  we  have  reviewed.  It  is  faid  that 
our  Lord  Bacon  was  the  firft  who  perceived 
the  imperfection  of  the  fcience  of  the  Law  of 
Nations,  and  the  neceffity  there  was  for  the 
happinefs  of  the  world,  that  the  rules  which 
governed  its  conduct  mould  be  reduced  to 
fixed  principles.  Albericus  Gejitilis  had  indeed 
put  out  a  book  which  made  fomething  like 
the  attempt,  but  not  only  it  is  not  fufficiently 
general  when  left  to  itfelf,  but  he  cramps 
himfelf  by  fuppofing  the  Roman  law  to  be 
the  Law  of  Nations  :  above  all,  he  is  accufed 
of  refting  upon  doubtful  authorities,  which 
were  promulgated,  not  fo  much  to  fettle  the 
truth,  as  to  flatter  thofe  who  confulted  them, 
and  of  leaving  feveral  very  noble  queftions  totally 
untouched,  (d)  Many  of  the  fame  objections 
were  to  be  made  to  Balthazar  Ayala^  to  whom 
however,  as  well  as  to  Gentilis^  Grotius 
allows  confiderable  merit.  As  for  the  other 
Jurifts  who  had  attempted  to  treat  of  this 
fubject,  fuch  as  Victoria ,  Henry  de  Gorcumy 
LupuS)  Arid)  and  various  others,  they,  ac- 
cording to  Grotius,  de  uberrimo  argumento, 
pauciflima  dixerunt,  and  made  no  diftinction 
between  the  natural  or  the  pofitive,  the 
divine  or  the  civil,  or  the  canon  laws,  (e) 

{d)  Grot.  Prolcgom.  38.  (0)  Id.  37. 

R  r  3  This 
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This  jumble  indeed,  which  was  madebetween 
very  different  forts  of  law,  was  the  {tumbling- 
block,  according  to  the  great  father  of  the 
fcience,  of  all  thofe  who  had  hitherto  at- 
tempted  to  treat  regularly  of  the  Law  of  Na- 
tions. At  the  fame  time  it  is  rather„remark-. 
able,  that  in  his  furvey  of  the  writers  who 
preceded  him,  he  makes  no  mention  of 
Suarez,  the  cleareft  of  all  thofe  who  had 
attempted  to  difcufs  the  law  of  nature,  and 
the  difference  between  it  and  the  Law  of 
Nations.  Had  he  gone  on  to  treat  of  the 
minutiae  of  that  latter  law,  the  labours  of 
Grotius  might  probably  have  been  much 
ihortened.  The  extracts  of  this  writer  of 
the  fixteenth  century,  may  poffibly  be  recol- 
Jc&ed  by  the  reader  in  the  Firft  Chapters  of 
this  work.  With  all  thefe  objections  to  the 
Bodtors  of  the  time,  are  we  to  regret  or  not, 
that  the  Univerfities  of  England  had  put 
forth  nothing  upon  the  fubjedt  of  this  intereft- 
ing  fcience  ? 

It  was  in  the  midft  of  this  uncertainty 
about  true  principles,  and  this  dearth  of 
proper  authorities,  that  the  philofopher  of 
Delft  rofe  like  a  ftar  amid  the  furrounding 
darkneis,  and  with   an  ability  and  happinefs 

peculiar 
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peculiar  to  himfelf,  had  at  once  the  honour 
of  inventing  and  bringing  his  fyftem  to  per- 
fection* :  For  he  gave  to  the  world  a  Treatife 
'which  has  flood  the  teft  of  time. 

During  the  life  of  this  great  man,  a  civil 

war  had  defolated  the  fineft  provinces  of  his 

country,  and  like  other  civil  wars,  which  are 

continued  to  any    length,    had  degenerated 

into^  the  mod  horrible  licqntioufnefs  and  per- 

.fonal  hatred.     He  had  befides  this,  abferved 

throughout  the  Ghriftian   w.orld,    a    cruelty 

,  and.injuftice  of  which,  to  ufe  his  own  wqrds^ 

even  barbarians  might  be  afhamed.  ..War  was 

.  dencmnced  upon  the  flighteft,  or  without  any 

.caufe  at  all,  and  arms  once  taken,  all  rever- 

( ence  for  laws  human  or  divine  was  laid  afide ; 

"  as  if,"  fays  he,  "  an  edid  had  been  ,pub- 

*c-  lifhed  for  the  commiffion  of  every  fort  of 

"  crime."  (f)    With  many  philofophers,,  this 

threw  things  into  the  other  extreme,  and  the 

amiable  and   learned  Erafmus,   a  man  who 

'  is  defcribed  as  "  Pads  Ecclefiafticaj  et  civilis 

"  amantiflimus,"  endeavoured  to  prove  that 

all  wars  whatfoever,  were  illegal'  under  ths 

Chriftian  Difpenfation, 

(/)  Grot,  Prolegom,   28. 

R  r  4  Gor- 
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Gfc&TtUS  faw  the  difadvantages  of  the 
two  extremes,  and  he  had  well  difcerned  the 
total  want  of  fcience  both  in  antient  and 
modern  times,  in  the  methods  purfue<l  tq 
obtain  a  knowledge  of  the  duties  of  Nations, 
He  therefore  refolved  to  give  his  labours  tQ 
the  improvement,  or  rather  to.  thi  ikVfcritioH 
of  a  cod$  df  laws,  which  might  go  to  the 
bottom  of  things,  and  fupply  authorities  where 
authorities  were  wanting,  to,  ateoft  every 
cafe  in  the  cphducT:  of  nations  which  could 
happen*  And  eminer^tly  quailed  he  was  for 
this  fhoft  noble  and  beneficial  of  all  tafks,.  To 
the  ftrongeft  mental  powers,  he  added  a 
learning  which  on  almoft  every  fubje£t,  and 
in  every  language  was  ftupendous,  an,d  fyp* 
ported  it  by  the  moft  indefatigable  ifid\iftry, 
a  virtue  incorruptible,  and  the  pureft  zeal  for^ 
Chriftianity. 

The  world  are  perhaps  indebted  to  th$ 
misfortunes  of  this  wonderful  man,  for  the 
Treat-ife  Be  Jure  Jielli  et  Pacis.  Having 
entered  warmly  into  the  theological  difputes 
between  the  Arminians  and  Gomarifls^  which 
arofe  about  his  time,  he  was  involved  in  the  well 
known  oppreffion  of  the  Pen'fionary" Barnevelt 
and.  the  Arminians,  by  the  Prince  of  Orange, 
The  Gomarifls  having  fhewn  much  difpofu 
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tion   to  tumult  and  infurre&Ion,    Barntvelt 
procured  a  decree  frqm  the  States  by  which 
the  Magiftrates  of  the  different  cities  were 
permitted  of  their    own    authority  to    levy- 
troops  for  their  prote&ion.     This  alarmed  the 
Prince,   who  conceived  that  his  prerogative 
as  Captain  General  was  thereby  invaded,  and 
having  before  obferved  the  ftrong  oppofition 
of  Barnevelt  to  all  his  views  of  ambition,  h« 
now  refolved  upon  his  deftru&ion,  He  there-- 
fore  difbanded  the  new  levies,  and  joining 
with  the  Gomarifts,  prevailed  in  the  end  in 
procuring  the  execution  of  the  Penfionary, 
*nd  the  deftru&ion  of  his  party,     Grotiusy  as 
*>ne  of  the  mpft  a&ive  pf  them,   was  con*- 
lieiftned  to  be  fliut  up  for  ever  in  fych  prifon 
M s  the  States  fhould  think  fit,  and  with  this 
|&&fpe£t  before  him,  he  Altered  the  fortrefs 
$f  Louvejlein  in  the    year   i6ig.—- He  wa* 
Ijifere,  however,  allowed  the  \ife  of  his  library, 
Mid  the  company  of  his  wife,  a  woman  who 
ifeents  to  have  been  illuftrious  for  various  quali- 
ties, but  for  none  more  than  thofe  which  pecu- 
liarly compofe  the  province  of  female  virtue. 
She  was  juftly  and  eminently  celebrated  for 
tfefigftatibn,  fidelity,  and  conjugal  tendernefs, 
and  |it  th£  fame  time  for  a  very  noble  firm- 
nefs  and  addrefs,     }t  was  by  the  exertions  of 

thefe 
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thefe  qualities  that  me  procured  the  efcape  of 
-her  hufband.  Through  her  means,  he  was 
carried  out  in  a  cheft  by  his  own  guards,  and 
(he  remained  herfelf  for  fome  time  voluntarily 
expofed  to  the  refentment  and  indignation  of 
his  enemies. — He  afterwards  retired  to  France, 

•  where  at  Balagni,  near  Senlis,  the  houfe  of 
the  Prefident  de  Mefmes,  a  man  of  high  repu- 
tation in  the  law,  he  compofed,  in  1625,  the 
•mofl:  noble  of  his  labours,  (g) 

i  The  method  which  he  purfued  in  order  to 
produce  a  work,  which,  although  coming 
from  a  private  man,  mould  have  the  weight. 

•  of  a  code  of  laws  with  Princes,  he  has  him- 
.  felf  expounded  to  us  with  great  clearnefs  vfi 
.the  preface.  He  found  it  neceflary  to  get  <a& 
.fome  certain  fixed  principles  which  (hould  be 
.acknowledged  .to  be  fuch  by  all  who  read 
,themv    In  order  to  do  this,  he  was  obliged, 

to  furvey  all  the  codes  of  morality  and, of 
-general  law  which  .had  ever  been  known:  he 

penetrated  into  all  the  fcience§  between  which 
.and  his  own,  he  could  difcover  any  analogy <; , 

and  he  examined  the.  opinions  of  all  great 
,  men,  of  whatfoever    clafs,    from,  which    he 

could  extract  any  thing  like  a  community  qf 

~  (g)  V'iQ  ft  Grot.  par*Burigny3'  L.'  2. 

s     *•:•■     -  feu* 
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fcntiment.  This,  being  properly  arranged 
under  its  different  heads,  together  with  the 
vaft  additions,  of  his  own  learning,  and  the 
fupport  of  all  that  could  be  drawn  from  hit- 
tory  byway  of  precedent,  he  ventured,  with 
very  noble  ambition  to  imagine  might  be 
received  by  the  world  as  the  rule  for  their 
duty  in  the  moft  critical  predicaments.  The 
event  anfwered  all  his  expectations  ! 

The  work  of  Grotius\  therefore,  has  for  its 
fupport,  all  that  the  Phifofophers,  the  Poets, 
the  Orators,  and  the  Critics  of  antiquity  or  of 
'modern  times  carl  furrrifh,  It  is  "aided  by  all 
the  lights  which  can  be  drawn  from  the, 
famous  civil  and  canon  laws,  cleared  from  its 
defeats  and  the  falfe  glories  which  had  been 
put  Upon  it  by  corrupt  or  ignorant  inter- 
preters ;  above  all,  it  is  finally  corrected  and 
ftampt  with  authority,  by  the  indications  of 
the  divine  will,  as  colle&ed  from  the  infpired 
"writers  of  the  old  and  new  Teftaments,  from 
"the  comments  of  the  Hebrew  divines,  and 
the  authority  of  the  fathers,  (fj) 

(h)  Prolegomen,  40.  to  56. 

it 
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It  is  not  furprifing  that,  a  code  thtw  Tup- 
ported,  (hculd    have    immediately  advanced 
into  celebrity,    and   put  4own  in  tire   end 
thofe    various    heterogeneous    compositions 
which  had  till  then  formed  the  rule  of  con- 
duct for  nations,  and  occafioned   many   of 
thofe  >difcordant  argument*  and  cafes  which 
we    have    related.      The    Elector    Palatine* 
Charles  Lewis,  was  the  firft  Prince  who 
had  the  honour  to  be  the  real  patron  of  the 
work  ;  for  although  it  came  out  dedicated  to 
J.EWIS  XHTr  yet  it  wasitrangely  neglc&ed  by 
that  King,  who  gave  no  reward  to  the  author. 
The  Elector,  however,  ftruck  with  its  utility, 
ordered  it  to  be  taught  publicly  in  hi*  UnU 
verfity  of  Heidelburg%  and  founded  a  Profeflfor's 
chair,  for  the  exprefs  purpofe  of  teaching  the 
Law  of  Nature  and  of  Nations.     At  the 
fame  time  the  envy  of  the  Learned  was  alrnoft 
equal  to  the  merit  of  the  writer.     Parties  were 
formed  amongft  them  for  the  attack  and  the 
defence  of  the  code,  and  thofe  who  defended 
it  were  ftigmatized  with  the  name  of  Gro- 
tians.     All   this  was    not    uncommon;    but 
what  will  be  the  ideas  of  thofe  who  are  verfed 
in  this  excellent  Treatife,  when  they  are  told, 
on  the  authority  of  Barbeyrac^  that  fuch  was 

the 


Trtfe  AGfe  Ot  GftOTItJS.  621 

the  pfejiidice  againfl  it,  that  it  was  fuppofed 
to  be  calculated  to  annihilate  the  three  great 
principles  of  the  Roman  law,  "  Hones te 

**   VIVERE  ;      NEMINEM      L^DERE   5      SUUM 

u  CUIQOE  TRrBUERE."(/)  To  fuch  a  height 
ef  error  can  prejudice  and  old  habits  carry  us* 

The  found  ftrength  of  Grot i us,  however^ 
foon  overcame  fuch  puny  oppofition,  and  he 
had  the  fatisfa&ion  of  obferving  the  progref- 
five  reputation  of  his  code.  It  became 
very  early  the  favourite  ftudy  of  the  great 
GustavUs,  who  is  faid  to  have  found  as 
much  pleafurc  from  it,  as  Alexander  found 
from  reading  the  poems  of  Homer,  and  who 
proved  his  admiration  of  the  author,  by  or-* 
dering  him  to  be  called  to  the  public  employ- 
ments of  Sweden-  In  1656,  it  was  taught  in 
the  Univerfity  of  Wittemburg  as  public  law  ; 
and  in  about  fixty  years  from  the  time  of  pub- 
lication, it  was  univerfally  eftablifhed  in  Chrij- 
tendom  as  the  true  fountain-head  of  the  Euro* 
fean  Law  of  Nations.  (4) 

.    We  may  fuppofe,  however,  that  the  minds 
•f  men   being  now   called  to  new  and  irri- 

{/)  Barbeyr.  Pref.  to  Grot,  (*)  lb. 

portant 
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portant  matters,  did  not  let   the  fubjecT:  pafk 
off  without    adding     their     labours    to    its, 
elucidation.     Accordingly,  innumerable  com- 
mentaries were  written  upon  it  with  various 
fuccefs,  fome  of  which  have  arifen  to  author, 
rity,  although   the  moft  of  them   have  died 
away,  and  are  forgotten.     Two  great  wrorks, 
however,  have  been  founded  upon  the  Trea- 
tife,  De  Jure  Belli  et  Paris,  which   have   de~ 
fervedly  attained  to  fuch  celebrity  and  weight, 
that  we  cannot  finifh  our  fubjecT:  without  giv- 
ing a  place  in  it  to  their  authors.     The  firft 
is  the  famous  work  of  Puffendorf  ;  the  fe- 
cond,  of  Vattel. 

Although  Grotius  had  taken  a  moft  e*- 
tenfive  range,  and  endeavoured  to  fearch  the 
duties  of  nations  in  war  and  peace  to  the 
bottom  ;  yet  the  lovers  of  abftracl:  reafoning, 
independent  of  particular  application,  found 
that  there  was  fomething  wanting  to  the  per- 
fection of  his  fcience.  He  had  entitled  his 
work,  The  Laws  of  War  and  Peace,  in  order, 
fays  Barbeyrac,  (/)  to  engage  the  attention  of 
Statefmen  and  Generals,  whom  it  moft  con- 

(/)  Barbeyr.  Pref.  to  Grot. 

cemed 
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cerned !  to  underfland  them.  He  was  forced, 
therefore,  to  plunge  at  once  into  his  fubjecl: ; 
and  although,  as  he  goes  along,  he  fatisfies 
his  readers  as  to  the  reafons  for  their  duty, 
yet  it  "Is  by  arguments  taken  up  as  It  Were 
pro  re  nata,  the  elements  of  which  are  fup- 
pofed  to  be  already  imderftood  ;  or  if  ele- 
mentary principles  are  neceffary  for  the  elu- 
cidation of  the  point  before  him,  a  long  dii- 
cuflion  branches  out  from  the  immediate  fub- 
jecl, which  we  feel  would  be  better  difpofed 
of  fome where  elfe  :  in  the  fame  manner  as  if, 
in  proving  a  proportion  of  Euclid^  we  had  not 
gone  over  the  preliminary  proportions  on 
which  it  was  founded,  but  were  obliged  to 
Hop  in  the  middle  of  it,  to  prove  the  funda- 
mental -pofition. 

•  It  was  to  remedy  this  defect  in  method^ 
that  Puffendorfi  many  years  after  Grotius% 
took  up  the  fubjecl  anew;  and,  beginning 
with  the  fyftem  of  human  nature,  endea- 
voured to  analyfe  the  heart  and  mind  of  man 
as* independent  of  fociety,  before  he  came  to 
enquire  into  his  duties  as  a  citizen.  The 
whole,  therefore,  of -what  Is  called  Mortal 
Philosophy,  was  fet  forth  in  detail  by  this 

great 
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great  writer,  as  a  proper  fupplement  to  what 
was  wanting  in  Grotius,  and  as  Ae  trug 
foundation  of  the  public  duties  of  nations* 

Thefe  two  works  together1,  formed,  for  a 
long  time,  and  form  ftill,  the  fources  to 
which  all  Statefmen  and  Moralifts  miift  look 
for  the  refolution  of  difficulties*,  and  the  di- 
rection of  virtue.  They  are,  however,  not 
totally  without  obje&ion,  although  the  ob- 
jection is  applicable  more  to  their  manna* 
than  their  matter ;  more  to  the  accidents  of 
time  and  place,  than  to  their  intrinfic  worth* 
In  the  firft  place,  they  feem  to  labour  too 
much  under  the  heavinefs  of  form,  which 
chara&erifes  moll  forenfic  treatifes*  Their* 
fpeculations  are,  befides,  loaded  fo  much  with 
quotations,  that  they  are  abfolutely  weighed 
down  by  them,  and  the  progreft  of  the 
reader  to  the  end  propofed,  is  inconceivably 
impeded.  Not  to  mention  that  the  work  o,f 
Puffendorfy  although  it  fupplies  the  method 
which  was  wanting  in  Grotius^  poffeffes  not, 
perhaps,  that  brief  perfpicuity  which  in  &  long 
courfe  of  reafoning  is  fo  defirable.  In  addi* 
tion  to  this,  it  has  been  fuppofed  that  the? 
views  which  thefe  twe  great,  men  h^ve  taken 

of 
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of  their  fubject,  have  not  actually  been  fo 
clear  or  fo  extenfive  as  they  might  be.  Gro- 
tius  is  imagined,  in  making  the  ftrong  repa- 
ration which  he  does  between  the  Law  of 
Nature  and  the  Law  of  Nations,  to  have  con- 
fined the  latter  too  much  to  actual  conven- 
tion. Puffendorf)  in  affirming  that  the  Law 
of  Nations  is  exactly  the  fame  as  the  Law  of 
Nature  obeyed  by  individuals,  only  applied 
to  ftates,  inftead  of  men;  is  thought  not 
to  have  entered  deeply  enough  into  the  mat- 
ter. For  it  is  contended,  that  the  particular  ap- 
plication of  this  Law  to  Nations,  is  fufcep- 
tible  of  various  modifications,  according  to  the 
different  nature  of  the  fubject  s  on  which  it 
has  to  work,  and  which  confequently  ren- 
ders the  detail  and  minutise  of  it  different  from 
the  mere  Law  of  Nature  as  obeyed  by  indi- 
viduals. Hence,  therefore,  fomething  was 
Mill  fuppofed  to  be  wanting  to  the  perfection 
of  the  fcience.  {m) 

It  was  this  which  gave  rife  to  the  Treatife 
of  Vat tel,  who,  in  his  preface,  has  en- 
tered nicely  into  all  thefe  diftinctions.  Whe- 
ther his  objections  to  Grotius  and  Pujfendorf 
were  fo  weighty,  as  alone  to  render  a  new 
pode  neceffary,  it.  is  perhaps  needlefs  to  en* 
(/»)  Vattel  Dr.  des  Ger^s.  Pref. 
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quire'.     Certain  it  is,  that  the  world  is  obliged 
to  him  for  a  very  complete  work,  the  model 
of  which  is  more  light  and  elegant  than  that 
of  thofe  heavy  though  magnificent  ftrudures 
which  we   have  furveyed  ;  for  he  has  tho- 
roughly cleared  them  from  the  cumbrous  or- 
naments which  were  fuppofed  to  adorn  them, 
and  has  rendered  the  way  into  the  interiour 
lefs  difficult  and  obfcure.     His  method  is  ex- 
cellent :  he  marfhals,  in  the  outfet,    a   feries 
of  preliminary  principles,  on  which  he  pro- 
feries  to  found  all  his  future  reafoning,  and  to 
which,  in  the  courfe  of  it,  he  regularly  refers* 
Whether  his  preliminaries,  however,  will  al- 
ways   bear    out    his  conclufions,  it    does  not 
come  within  our  intention  to  examine.      At 
the  fame  time  one   objection   may,  I  think, 
fairly  be  made  to  him,  which  is,  that   he   is 
too  general,   and  often  too  flight,  in  his  rea- 
foning, and  attends  too  little  to  its  particular 
application  ;  a  mode  for  the   mo  ft  part  unfa- 
tisfadtory,  and    frequently  dangerous.     It   is 
perhaps  a   confequence  of  this,  or  to  avoid 
the  oppofite   fault   of  his  two  predeceflbrs, 
that  his  work,  though  ftored  with    excellent 
argument,  is  not  fufficiently  fupported  by  the 
authorities  of  cafes,   without  which  even  the 
reafoning  upon  natural  law  will  want  much 

ufeful 
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ufeful  elucidation,  but  which  forms  the  very 
effence  and  bafe  of  all  that  concerns  what  he 
calls  the  pojitive  Law  of  Nations,  (n) 

The  Treatife  of  Vattel,  therefore,  does 
not  appear  by  any  means  to  preclude  the  ne- 
ceffity  of  ftudying  the  works  of  his  matters. 
Whoever,  indeed,  would  understand  his  fub- 
jec~t  thoroughly,  and  become  acquainted  with 
the  Law  of  Nations  in  all  its  nicety  and  ex- 
tent, let  what  will  be  his  own  ftores  of  know- 
ledge, or  the  depth  of  his  thought,  can  hardly 
arrive  at  the  end  he  propofes,  without  giving 
all  his  mind  to  the  Treatifes  of  thofe  wonder- 
ful men. 

And  thus  I  have  done  with  the  account  of 
this  interefting  Law,  after  having  endea- 
voured, poffibly  with  too  great  minutenefs 
of  attention,  to  trace  its  progrefs  in  Europe 
through  all  its  various  revolutions.  We  have 
feen  it,  comparatively  regular,  though  cruel, 
under  the  morality  of  the  Greeks  and  Romans. 
We  have  marked  its  annihilation  under  the 
followers  of  Odin,  and  a  barbarous  religion  : 
we  have  beheld  it  reviving  under  the  influence 
of  Chriftianity!  At  the  fame  time  I  have  at- 
tempted to  point  out  the  effects  of  all  local 
(n)  Vattel  Dr.  des  Gens.  Pref. 
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circumftances  upon  that  part  of  it  which  Is 
pofitive ;  to  trace  the  account  of  the  uncer- 
tainty of  the  doctrines  concerning  it,  till  it  is 
to  be  found  refting  at  lafl  upon  fure  ground, 
under  the  pilotage  of  the  great  Jurift  of  the 
lafl:  century.  The  vaft  body  of  materials 
which  has  been  brought  together*  has  fpiui 
out  the  work  to  a  length  far  beyond  my  ex- 
pectation ;  yet  I  have  purpofely  paft  afide  a 
variety  of  interefting  topics,  and  ibme  very 
noble  queftions.  I  have  done  this,  as  well 
from  the  want  of  leifure  from  other  occupa- 
tions, as  from  the  fear  of  fatiguing  the  reader  j 
nor  am  I  infenfible  how  little  qualified  in 
many  points  I  have  been,  for  the  execution  of 
a  work,  whofe  fubjedl  at  leaft  muft  for  ever 
be  of  confequence  tq  mankind.  Yet  am  I 
not  totally  without  the  hope,  that  thofe  who 
are  fond  of  inveftigating  the  nature  of  their 
fpecies  as  it  is  to  be  found  in  their  actions,  or 
who,  not  content  with  what  is,  are  willing  tq 
be  told  what  was,  and  how  it  came  to  be, 
will  not  abfolutely  throw  away  their  time  in 
perufing  what  is  now  with  great  diffidence 
Spmrnitted  to  the  world. 
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